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IN THE SUPREME COURT  

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

Frederick Geater v Robin Laurence Trenerry [1999] NTSC 27 

No. JA 89/98 

 

 BETWEEN: 

 

 FREDERICK GEATER 

 Appellant 

 

 AND: 

 

 ROBIN LAURENCE TRENERRY 

 Respondent 

 

CORAM: THOMAS J 

 

REASONS FOR JUDGMENT 

 

(Delivered 25 March 1999) 

 

 

[1] This is an appeal from a decision of the learned Chief Stipendiary 

Magistrate.  On 15 September 1998 the appellant entered a plea of guilty in 

the Darwin Court of Summary Jurisdiction to a charge that:  

On the 8th day of August, 1998 at Darwin in the Northern Territory of 

Australia he drove a motor vehicle, namely Nissan sedan, NT 539-

027, on a public street, namely Tiger Brennan Drive, while having a 

concentration of alcohol in his blood equal 80 milligrams or more of 

alcohol per 100 millilitres of blood, namely, 115 milligrams of 

alcohol: Contrary to section 19(2) of the Traffic Act. 

[2] The learned Chief Stipendiary Magistrate imposed a fine of $2,000 and 

made orders preventing the appellant from obtaining or holding a driver’s 

licence for three years. 
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[3] The penalty provision of the Traffic Act is s19(3) which states: 

“The penalty for an offence against subsection (2) is - 

(a) for a first offence, where the court is sat isfied that at the time 

of the offence the concentration of alcohol in the blood of the 

person found guilty of the offence was equal to – 

(i) not less than 80 mg but less than 150 mg of alcohol per 

100 mL of blood - $750 or imprisonment for 6 months; or 

(ii) 150 mg or more of alcohol per 100 mL of blood - $1,000 

or imprisonment for 12 months; and 

(b) for a second or subsequent offence - $2,000 or imprisonment 

for 12 months.” 

[4] In accordance with the provisions of s39 of the Traffic Act the minimum 

period of disqualification of drivers licence is 12 months.  

[5] The relevant parts of s39 states as follows: 

“39(1) Where a Court finds a person is guilty of an offence against a 

section specified in Column 1 of Schedule 1, the person’s licence is, 

by force of the finding of guilt, cancelled and the person is 

disqualified from holding a licence – 

(b) for the second or subsequent offence, for the period specified 

in column 4, 

of that Schedule opposite the relevant section in Column 1, or such 

longer period as the Court thinks fit, ….” 

[6] In summary the offence carried a minimum period of 12 months 

disqualification or such longer period as the Court thinks fit. 

[7] The appeal relates only to that part of the Magistrates order which concerns 

the disqualification of licence. 
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[8] The agreed facts in support of the charge before the learned chief 

stipendiary magistrate were as follows: 

[9] At about 1.00am on Saturday 8 August 1998 the appellant drove his motor 

vehicle, a Nissan, outbound along Tiger Brennan Drive in Stuart Park where 

he was directed in to a random breath testing station located near the 

intersection of Gothenberg Crescent. 

[10] He submitted to a road side breath test which proved positive.  He was 

arrested and taken to the police station and a breath analysis gave a reading 

of .115 percent, when asked if he had been drinking that night he stated that 

he had four bourbons and dry over 3½ hours that night. 

[11] At the time of the offence Tiger Brennan Drive was a public street and 

traffic was light. 

[12] A record of prior convictions was tendered (Exhibit P1).  This record of 

prior convictions indicated the appellant had three prior convictions for the 

offence of drive exceed .08. 

[13] On 21 October 1986 he was convicted in the Darwin Court of Summary 

Jurisdiction for an offence of drive exceed .08 being a reading of .100.   On 

that occasion he was convicted and fined $150 and an order made that he be 

disqualified from driving for four months. 

[14] On the 8 July 1988 he was convicted in the Darwin Court of Summary 

Jurisdiction for an offence of drive exceed .08 with a reading of .110.  He 
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was convicted and fined $400 and costs of $10 and disqualified from driving 

for nine months. 

[15] On 13 December 1990 he was convicted in the Darwin Court of Summary 

Jurisdiction of drive exceed .08 with a reading of .175.  He was convicted 

and fined $1000.00 and costs of $20 and disqualified from driving for 24 

months. 

[16] The matter which is the subject of this appeal is his fourth conviction for 

drive exceed .08.  On this occasion he had a reading of .115.  On the 15 

September 1998 the learned Chief Stipendiary Magistrate imposed a fine of 

$2,000 and made the orders already referred to which effectively 

disqualified the appellant from driving for a period of three years. 

[17] The grounds of appeal are as follows:- 

“1. The learned Stipendiary Magistrate failed to take adequate or 

any account of the defendant’s personal circumstances.  

2. That the learned Stipendiary Magistrate placed too much 

emphasis on general deterrence. 

3. That the learned Stipendiary Magistrate erred by placing too 

much emphasis on deterrence and insufficient emphasis on 

rehabilitation of the defendant. 

4. That the learned Stipendiary Magistrate failed to take adequate 

or any consideration of the defendant’s employment when imposing 

the period of licence disqualification. 

5. That the learned Stipendiary Magistrate failed to take adequate 

account of the significant gap in the defendant’s offending when 

imposing the licence disqualification. 

6. That the sentence imposed was manifestly excessive in all the 

circumstances of the case. 
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7. That the learned Stipendiary Magistrate failed to give 

sufficient weight to the defendants personal circumstances and 

employment at the time of sentencing. 

8. That the learned Stipendiary Magistrate failed to take full 

account of the facts of the case including the circumstances of the 

driving. 

9. That the learned Stipendiary Magistrate erred in his reference 

to the minimum blood alcohol reading for the offence. 

10. That leave be granted to file further ground or grounds of 

appeal.” 

[18] All the grounds of appeal relate only to the order for disqualification of 

driver’s licence.  I shall deal with each of the grounds of appeal.  The 

principle to be applied in an appeal of this nature is set out in Wiren v The 

Queen (1996) 5 NTLR 211 at 226: 

   “This Court will only interfere with the sentence under appeal if it 

is shown that the learned sentencing judge erred in the exercise of 

his sentencing discretion, by acting on a wrong principle, by 

misunderstanding or wrongly assessing some important feature of  the 

evidence, by taking into account matters which should not have been 

taken into account, by failing to take into account matters which 

should have been taken into account, or by clearly giving excessive 

weight to a matter properly taken into account.  See generally House 

v The King (1936) 55 CLR 499.” 

[19] Ground 1: “The learned Stipendiary Magistrate failed to take adequate or 

any account of the defendant’s personal circumstances.” 

[20] It is the appellants contention that the learned Chief Stipendiary Magistrate 

did not take into account, the appellants contrition, that he co-operated with 

police, that he pleaded guilty at an early opportunity and that he had spent 

three hours in custody.  I agree that in reading his Worship’s reasons for 
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decision there is no mention of these factors.  However, as will appear in 

these reasons for judgment I have come to the conclusion that these were 

matters taken into account by the magistrate when he balanced the objective 

facts of the case with the appellant’s personal circums tances and decided not 

to impose a gaol sentence. 

[21] The appellant also complains that the learned Chief Stipendiary Magistrate 

did not have sufficient regard to the letter from the appellant’s employers 

which was before him (Exhibit D2) and the effect of the period of 

disqualification upon the appellant’s employment.  This letter dated 14 

September from the appellant’s employer to the Darwin City Council 

omitting formal part states as follows: 

“As Director of Technical Services I have worked closely with Rick 

Geater for more than seven years.  His position of Waste 

Management Officer is a key element to Council’s function in the 

waste management arena which encompasses recycling and 

environmental issues directly relating to the municipality of Darwin 

and the well being of the community. 

I understand that Rick has been involved in a blood alcohol driving 

offence which has resulted in the loss of his licence for a minimum 

of 12 months.  This has affected Rick in his capacity to undertake his 

duties as they relate substantially to various areas of testing and 

inspection throughout the municipality. 

Rick is contrite about the incident and realises that his momentary 

lack of responsibility has had a major impact on his ability to 

perform his duties.  He is normally a most responsible person who 

participates well in the various activities of Council for the general 

good of the community. 

I am concerned that if Rick is without his licence for a significant 

period of time, then we may have no option but to recruit a 

temporary replacement for his position for the term of his 
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suspension.  This leads to the uncertainty in Rick’s role within 

Council during this time. 

I hope in this regard that these matters might be taken into account in 

the sentencing handed down in this case.” 

[22] This letter does not clearly state what will happen to the appellant if he has 

a long period of licence disqualification.  The inference is that he will be 

kept in employment although possibly in some other capacity. 

[23] This letter was before his Worship and he directly alluded to this letter when 

he stated (t/p 5): 

“I do however, take into account that you are in permanent and 

profitable and productive employment for the community”.  

[24] The appeal in this matter is confined to the period of disqualification of 

licence.  However, I consider it is important to state that the period of 

disqualification cannot be considered in isolation when considering whether 

the magistrate’s discretion miscarried.  

[25] The maximum penalty the appellant was facing for the offence was  a fine of 

$2,000 or 12 months imprisonment and a disqualification from driving for a 

period of 12 months or such longer period as the Court thinks fit. 

[26] The learned Chief Stipendiary Magistrate made it clear that he was 

considering a gaol sentence for the offence.  However, he did not proceed to 

impose a gaol sentence which would properly have been within his 

discretion because of the personal circumstances of the appellant referred to 

by the learned Chief Stipendiary Magistrate.  These personal circumstanc es 
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specifically included his permanent employment, his otherwise good 

character and the fact that it had been eight years since his last offence. 

[27] I am not persuaded that the learned Chief Stipendiary Magistrate failed to 

take adequate account of the appellant’s personal circumstances when he 

imposed the period of three years disqualification.  

[28] This ground of appeal is dismissed. 

[29] Ground 2: “That the learned Stipendiary Magistrate placed too much 

emphasis on general deterrence.”  

[30] The appellant, through his counsel Ms Little, submits that His Worship erred 

by placing too much emphasis on the question of general deterrence and 

stated that the circumstances of the offence did not warrant the following 

comments: 

“In other words, it is no good having an environment if you are going 

to mow down people on the roads and not give them the opportunity 

to enjoy the environment that you are trying to create for them”  

[31] I do not agree with this submission.  General deterrence is an important 

factor in sentencing for an offence of drive exceed .08.  It is an offence 

which is prevalent in the Northern Territory.  Magistrates are continually 

stressing the effects of drinking and driving on our community and making 

statements designed to deter others from such offending.  The learned Chief 

Stipendiary Magistrate may have used fairly colourful language in the 

course of explaining the seriousness of the offence.  I am not persuaded that 
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in doing so he said anything which was objectionable or which indicated he 

was over emphasising the aspect of general deterrence. 

[32] This ground of appeal is dismissed. 

[33] Ground 3: “That the learned Stipendiary Magistrate erred by placing too 

much emphasis on deterrence and insufficient emphasis on rehabilitation 

of the defendant.” 

[34] The appellant asserts that there were numerous references to the question of 

deterrence in the sentencing remarks but the submission made on behalf of 

the appellant on the aspect of rehabilitation were not sufficiently taken into 

account.  The aspect of deterrence was an important factor in the sentencing 

of this offender.  His Worship was, in my opinion, correct to identify 

deterrence as being a matter to which he should give consideration.  The full 

remarks made by the learned stipendiary magistrate on the aspect of 

deterrence are as follows: 

   “The offence of drinking and driving, as I say regularly here in the 

court, is a very common offence.  It is one which creates dangers on 

the roads, not only to yourself, the occupants of your vehicle but also 

to other road users.  As a person interested in the environment I 

would have thought that you would be a person interested in the 

people for whom you are saving the environment.  In other words, it 

is no good having an environment if you are going to mow down 

people on the roads and not give them the opportunity to enjoy the 

environment that you are trying to create for them. 

    Your responsibility to the community and the environment 

stretches much more than just your job and extends to the way in 

which you carry out your role and do things in the community.” 
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[35] The offence of drive exceed .08 is notoriously prevalent in this community.  

The learned chief stipendiary magistrate was correct in pointing out that it 

was a common offence.  He was also correct in emphasising the potential 

danger both to the appellant himself and to the community of driving with a 

blood alcohol level in excess of .08. 

[36] The appellant complains that the matters in the letter from the appellant’s 

employers were not addressed by his Worship with respect to the licence  

disqualification. 

[37] I have already stated that the letter from the appellant’s employer (Exhibit 

D2) is ambiguous as to exactly what would be the appellant’s fate within the 

organisation if he did suffer a licence disqualification for a lengthy period. 

[38] His Worship did give the appellant credit for being in permanent, profitable 

and productive employment.  He also acknowledged that it had been 8 years 

since the appellant’s last offence.  In doing so the learned chief stipendiary 

magistrate was taking into account the aspect of rehabilitation. 

[39] I do not accept that the learned chief stipendiary magistrate placed too much 

emphasis on deterrence and insufficient emphasis on rehabilitation of the 

appellant. 

[40] At the conclusion of his reasons for sentence, the learned Chief Stipendiary 

Magistrate delivered the sentence which was a fine of $2,000 and 

disqualification for three years. 
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[41] The appellant states that his Worship took into account his employment in 

respect of the fine but not on the question of licence disqualification. 

[42] I do not accept this submission.  I consider the Chief Stipendiary Magistrate 

took a global approach to his task of imposing sentence.  This was a 

perfectly correct approach.  I am satisfied he took into account the matters 

contained in the letter from Darwin City Council (Exhibit D2) on all aspects 

of the sentence including the licence disqualification.  

[43] I do not agree with the thrust of the appellants submission which is that the 

order for disqualification can be looked at in isolation from the to tal 

sentence imposed by the magistrate. 

[44] I am not satisfied this ground of appeal has been made out.  Accordingly, 

this ground of appeal is dismissed. 

[45] Ground 4: “That the learned Stipendiary Magistrate failed to take 

adequate or any consideration of the defendant’s employment when 

imposing the period of licence disqualification.”  

[46] In dealing with the other grounds of appeal I have stated that the letter from 

the Darwin City Council was ambiguous.  It would be difficult to draw a 

conclusion from this letter about the City Councils’ place for the appellant.  

The letter does make it clear that the appellant was a valuable employee of 

the Darwin City Council.  In his reason for sentence the learned Chief 
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Stipendiary Magistrate pays heed to these matters and it is one of the 

reasons he decides not to impose a gaol sentence. 

[47] The appellant his not made out this ground of appeal.  This ground of appeal 

is dismissed. 

[48] Ground 5: “That the learned Stipendiary Magistrate failed to take 

adequate or any consideration of the defendant’s employment when 

imposing the period of licence disqualification.”  

[49] Under the other grounds of appeal, I have dealt with the way in which the 

learned chief stipendiary magistrate took into account the defendant’s 

employment when imposing the period of licence disqualification.  Counsel 

for the appellant raised a number of other issues under this ground which I 

will deal with.  At the commencement of his reasons for sentence the Chief 

Stipendiary Magistrate states: 

“This is the fourth time you have come before the Courts in relation 

to drink driving charges 1986, 1988 and 1990 

This statement was accurate.  He then went on to say: 

“On these three occasions the court gave you an opportunity to get 

back in to the community.  Each time the fine that was imposed and 

the period of disqualification was increased.  One would have 

thought that a man of your intelligence would have learnt the 

lesson.” 

[50] Towards the end of the reasons, the learned Chief Stipendiary Magistrate 

says “that it has been eight years since your last offence.”  The appellant 
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maintains that there is no evidence in the transcript to suggest that the gap 

in sentence has been taken into account when looking at the question of the 

licence disqualification.  In my opinion, it is an artificial exercise to 

distinguish between the matters the magistrate took into account on the 

period of licence disqualification from the matters he took into account 

when imposing a fine and not a gaol sentence.  A reading of the magistrate’s 

reason for decision make it clear that all of the matters he was taking into 

account were taken into account in arriving at a total sentence which 

included a licence disqualification and a decision to impose a fine rather 

than a gaol sentence.  I do not agree with the submission that the magistrate 

took into account the gap in time since the commission of the last offence 

when deciding not to impose a goal sentence and did not take this into 

account when imposing a period of disqualification.  The appellant was 

entitled to credit for the length of time since the commission of his last 

offence.  The Magistrate gave him the credit to which he was entitled 

Munungurr v R (1994) 4 NTLR 63 at p74.9: 

“Where there is a significant period free from conviction, this will 

normally justify substantial mitigation of the sentence …..” 

[51] The appellant submitted that the Chief Stipendiary Magistrate made it clear 

that the gravity of the offence is the fact that the appellant has priors for the 

same offence.  I do not accept this submission.  I agree the principle to be 

applied is set out in the authority to which counsel for the appellant referred 

Veen (No.2) (1987-88) 164 CLR 465 at 477. 
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“…. the antecedent criminal history of an offender is a factor which 

may be taken into account in determining the sentence to be imposed, 

but it cannot be given such weight as to lead to the imposition of a 

penalty which is disproportionate to the gravity of the instant 

offence.  To do so would be to impose a fresh penalty for past 

offences: Director of Public Prosecutions v. Ottewell.  The 

antecedent criminal history is relevant, however, to show whether the 

instant offence is an uncharacteristic aberration or whether the 

offender has manifested in his commission of the instant offence a 

continuing attitude of disobedience of the law.  In the latter case, 

retribution, deterrence and protection of society may all indicate that 

a more severe penalty is warranted.  ….”  

[52] The Magistrate was required to consider the prior convictions in arriving at 

an appropriate sentence.  The appellant’s submission is that the Magistrate 

has attached too much weight to the prior convictions and that he has not 

looked at the other circumstances of the case.  In his reasons for sentence to 

which I have referred under previous grounds of appeal, his Worship has 

taken into account other circumstances personal to the appellant. 

[53] I am not persuaded the appellant has established this ground of appeal.  

Accordingly this ground of appeal is dismissed. 

[54] Ground 6: “That the sentence imposed was manifestly excessive in all the 

circumstances of the case.”  

[55] I adopt with respect the statement of Kearney J in Lawrence Leering v 

Wayne Kenneth Jayda and Lawrence Leering v Geoffry John Sullivan  JA65, 

JA66 and JA67 of 1996 (unreported) delivered 23 January 1997. 

“It is vital to understand that this Court does not intervene on an 

appeal against sentence merely because it may consider the actual 

sentence imposed was heavier than the Court itself would impose.  
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The appellant must show material error in his Worship’s approach to 

sentencing or that the sentence itself is so excessive as to indicate 

that some such error or departure from principle must have occurred.  

See R v Tait (1979) 46 FLR 386 at 388.  I note that there must always 

be a reasonable proportion between a sentence and the objective 

circumstances of the offence in question; see Nichols (1991) 57 A 

Crim R 391 at 395, per Lee A.J.  The relative importance of the 

objective facts of the offence and the subjective features of the case 

will vary from case to case.” 

[56] The objective facts of this case are that the appellant was driving a motor 

vehicle with a reading of 115 milligrams of alcohol per 100 millilitres of 

blood which is over twice the legal limit.  He was driving at 1.00am on a 

Saturday morning in a residential area, when he was stopped at a random 

testing station. 

[57] The magistrate took into account a number of factors relevant to the 

appellant’s personal circumstances.  The learned Chief Stipendiary 

Magistrate referred to the appellant’s permanent and profitable and 

productive employment for the community, that he was otherwise of good 

character and it had been eight years since his last offence. 

[58] The learned Chief Stipendiary Magistrate was obviously considering a gaol 

sentence for the fourth offence of driving with a blood alcohol level in 

excess of the legal limit.  Because of the personal circumstances favourable 

to the appellant, his Worship decided not to impose a gaol sentence. 

[59] Whilst an order for three years disqualification of licence is at the high end  

of the scale for such an order, it is not, in my opinion, such as to be 

“manifestly excessive”.  
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[60] The appellant has not demonstrated material error in his Worship’s approach 

to sentence or that the sentence is so excessive as to indicate some such 

error or departure from principle must have occurred.  This ground of appeal 

is dismissed. 

[61] Ground 7: “That the learned Stipendiary Magistrate failed to give 

sufficient weight to the defendant’s personal circumstances and 

employment at the time of sentencing.”  

[62] The matters in this ground of appeal have been dealt with under other 

grounds of appeal and I will not repeat them again. 

[63] Ground 8: “That the learned Stipendiary Magistrate failed to take full 

account of the facts of the case including the circumstances of the 

driving.” 

[64] The appellant was not charged with any act of bad driving associated with 

the offence of driving with excess alcohol in his blood.  Nor was there any 

allegation of bad driving.  He had been stopped at a random breath testing 

station. 

[65] The appellant submits this fact was not given adequate weight by the 

magistrate. 

[66] I do not accept this submission.  In the circumstances of this case it was not 

necessary for the magistrate to refer to matters that the appellant was not 

charged with. 



 17 

[67] The learned Chief Stipendiary Magistrate focused on the offence itself and 

the personal circumstances of the appellant.  In my opinion that was a 

perfectly proper way to go about his task of sentencing for the offence.  

[68] This ground of appeal is dismissed. 

[69] Ground 9: “That the learned Stipendiary Magistrate erred in his reference 

to the minimum blood alcohol reading for the offence.”  

[70] The appellant was charged under s19(2) of the Traffic Act which states: 

  “(2) A person shall not, on a public street or public place – 

(a) drive; 

  (b) start the engine of; or 

  (c) put in motion, 

a motor vehicle if there is a concentration of alcohol in that person’s 

blood equal to 80 mg or more of alcohol per 100 mL of blood.” 

[71] He was not charged under the provisions of s19(6) of the Traffic Act which 

makes it an offence to drive a motor vehicle if there is a concentration of 

alcohol in that person’s blood equal to 50 mg or more of alcohol per 100 ml 

of blood. 

[72] Section 19(6) of the Traffic Act was specified by the Minister to commence 

on 1 December 1994.  At the time this matter came before the learned Chief 

Stipendiary Magistrate that law had been in place for almost four years.  
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[73] The appellant complains that the learned Chief Stipendiary Magistrate 

referred to the legal limit of .05 rather than addressing the charge against 

him which was drive exceed .08. 

[74] I do not accept this submission.  The remarks made by the learned Chief 

Stipendiary Magistrate on this issue are set out on transcript following a 

submission to him by counsel for the appellant that when he drove the 

appellant was aware he had been drinking but he was of the view that he 

wasn’t over the limit. 

“HIS WORSHIP:  Well how can that be when the limit – I mean you 

said this is not a high reading but in reality it’s more than twice the 

legal limit which is .05 percent. 

MS LITTLE:  Yes. 

HIS WORSHIP:  I mean the message has got to get out to the public 

that the limit in the Northern Territory is now .05 percent, isn’t it? 

MS LITTLE:  Yes. 

HIS WORSHIP:  It might not sound so much over .08 but it’s  

significantly – it’s more than twice the legal limit and that’s the 

message that needs to be got out to the members of the public.”  

[75] By these comments his Worship is reacting to the statement put forward on 

behalf of the appellant that the appellant was of  the view that he wasn’t over 

the limit.  His Worship is pointing out quite correctly that the appellant had 

a reading which was in fact more than twice the legal limit. 

[76] This does not mean the learned Chief Stipendiary Magistrate confused the 

particular provisions of the Traffic Act that the appellant had breached, 

namely s19(2). 
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[77] The learned Chief Stipendiary Magistrate was emphasising, as he was 

entitled to do, that the reading may not be significantly above .08 but is 

nevertheless more than twice the legal limit and this message should be sent 

out to the community. 

[78] There is nothing in the transcript of the proceedings before the learned Chief 

Stipendiary Magistrate to indicate that he was proceeding in any way other 

than to deal with the appellant for a breach of s19(2) of the Traffic Act. 

[79] This ground of appeal is dismissed. 

[80] For these reasons the appeal from the order made by the Chief Stipendiary 

Magistrate, that the appellant’s licence be suspended and he be prevented 

from obtaining or holding a licence for a period of three years, is dismissed.  

 

________________________ 


