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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

No. JA92 of 1997 (9715964) 

 

  IN THE MATTER OF the Justices 

  Act 

 

  AND IN THE MATTER OF an 

appeal against a sentence imposed by 

the Court of Summary Jurisdiction at 

Alyangula  

 

 

  BETWEEN: 

 

 

  NICHOLAS AMAGULA 

   Appellant 

 

  AND: 

 

  JOHN RAYMOND WHITE 

   Respondent 

 

 

CORAM: KEARNEY J 

 

 

REASONS FOR DECISIONS 

 

(Delivered 7 January 1998) 

 

The appeal 

 This is an appeal against a sentence imposed on the appellant by the Court 

of Summary Jurisdiction at Alyangula on 15 July 1997 after he had pleaded 

guilty to an aggravated unlawful assault on Samantha Murrungun 3 days 
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earlier.  He was sentenced to 6 months imprisonment; his Worship directed 

that he serve 2 months, with service of the remaining 4 months to be 

suspended for a period of 18 months, upon certain conditions. 

 

The plea before his Worship 

 (a) The facts 

 The appellant admitted that the following facts were correct.  

 

 On 12 July 1997 the appellant and his wife - the victim Samantha 

Murrungun - and others were on the beach at the mouth of the Emerald River.  

The appellant and the victim began to argue.  They all decided to leave the 

beach and got into the vehicle.  The two continued to argue; the appellant then 

punched the victim in the head.  He stopped the vehicle, bogging it at the side 

of the road.  He walked around to the passenger door, opened it, and punched 

the victim again in the head.  The victim fell to the ground.  The appellant 

began to wrestle with her.  Another person from the vehicle stopped the 

appellant.  He then broke a branch from a tree, went back to the victim, and 

began to hit her on her back with the branch.  She fell to the ground again.  

Another person took the branch away from the appellant.  The appellant then 

took a wheel spanner from the vehicle and went to throw it at the victim; he 

was again stopped by another person.  He returned to the vehicle and took a 

filleting knife from it.  He then chased the victim, carrying the knife.  He 

caught her by the hair, and tried to cut her with the knife.  He was prevented 

from doing so by other persons, who took the knife away f rom him.  He then 

picked up a stick and began to hit the victim on her back with it; he was again 
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stopped by others.  The victim and some other women walked back to the 

beach.  The appellant and another man freed the bogged vehicle and drove 

back to the beach.  There the appellant picked up a long length of aluminium 

pipe and chased the victim with it.  He threw the pipe at her, but missed her 

and hit another person.  

 

 Those were the facts which gave rise to the charge.  The incident 

occurred in the late afternoon; the appellant was arrested about midnight, 

interviewed by the Police, made admissions, and was charged.  The victim 

suffered bruising and scrapes to her skin.   

 

 (b) The appellant’s prior criminal record  

 The appellant’s criminal history was before the Court.  It disclosed that 

between November 1985 and May 1993, a period of some 7½  years, he had 

appeared before the courts 14 times; he had been convicted of some 81 

offences, mainly of the unlawful entry type and motor vehicle offences, but 

including 6 assaults in 1985, and 3 aggravated assaults in 1985, 1990 and 

1991.  He had received many short sentences of imprisonment, the first in 

November 1985, the longest single sentence being 18 months imprisonment in 

1987 for dangerous act, though an accumulation of short sentences for various 

offences resulted in a total sentence in March 1990 of 35 months, with an 

order for release after serving 10 months.  In December 1991 he received his 

last sentences of imprisonment, reduced on appeal to an effective 15 months 

imprisonment, with a nonparole period of 6 months.   
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 (c) The submissions 

 Mr Thomson informed the court that the appellant had now been 

employed for some years by Gemco on Groote Eylandt as a gardener, at $970 

per fortnight.  He had been born and raised on Groote Eylandt and completed 

Year 10 at school.  He had lived with the victim for some 10 years; they had 2 

children, a boy aged 8 and a daughter aged 9 months.  As a result of the 

assault of 12 July, the victim had obtained a restraining order against him; 

they had separated, and she had moved to Darwin.  It will be recalled that the 

court case had come on very quickly, only 3 days after the incident.  

Mr Thomson said that the two had been having marital problems for some 

time; the appellant wanted their relationship to continue, but the victim did 

not.  He wanted them to go for counselling; she did not.  The assault had 

caused the victim no lasting harm.  None of the appellant’s previous 9 assaults 

involved the victim.  Against that background, Mr Thomson initially sought a 

community service order and possibly a fine.   

 

 His Worship referred to the “extreme prevalence” of domestic violence on 

Groote Eylandt, with “men using weapons on their wives”; accordingly, 

his Worship considered that he had to take account of “general deterrence … 

very much”. 

 

 Mr Thomson then referred to the possibility of a suspended sentence.  He 

stressed that the assault took place in the context of marital problems, which 

the appellant was seeking to resolve; he emphasized the appellant’s lack of 
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any history of domestic violence, and the fact that the parties had separated 

meant that no such assault was likely to occur again.  

 

 His Worship then noted as “the greatest thing [the appellant] has got 

going for him” were the “weighty matters” of his admissions to the Police, his 

early plea of guilty, and the gap of 6 years since his last conviction for 

violence.  On the other hand, there was the fact that the assault of 12 July had 

“gone on for quite some time”; the lack of harm to the victim was “not down 

to [the appellant], but to other people”.  His Worship considered that while 

“ordinarily [the appellant] would be looking to go to gaol for at least 6 

months,” he would not receive that sentence because of the matters which 

stood to his credit. 

 

 Mr Thomson then raised the possibility of a partially suspended sentence.  

His Worship noted that in the past the appellant had “been out of trouble” 

since May 1993, but had earlier failed to comply with bonds.  I note that his 

record shows that he was dealt with for breaches of bonds on 5 occasions 

between 1986 and 1991.   

 

 Mr Thomson said that the appellant had had ongoing counselling for 

anger management; finally, he sought a non-custodial disposition, “a hefty 

suspended sentence”.   
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 (d) His Worship’s sentencing remarks  

 His Worship adjourned, before sentencing.  In sentencing the appellant, 

he noted the plea “at the very first opportunity”, the earlier admissions to the 

Police, the contrition, that the bodily harm inflicted was “not of … a serious 

nature”, and the weapons used at various times in the assault.  His Worship 

considered that the assault was “serious” in its “continuous nature”; it was 

“not merely the unpremeditated and impulsive throwing of a couple of 

punches”.  Rather, the appellant had “terrorised a woman for some time”.  He 

observed that the appellant was not to be sentenced on his “previous record”, 

which showed “a gap of several years” since his last conviction for assault; 

however, this was his “tenth conviction for assault”.  His  Worship noted that 

the appellant had received “lenient sentences in the past”, held a “good job”, 

and was “well educated”.  His Worship continued: 

 

“You know that you face gaol today.  You don’t want to go [to gaol], and 

no-one would.  I am not going to crush you.  I am going to encourage you 

to get some anger management counselling; but for reasons to do not just 

with your own rehabilitation, but in order to discourage you and other 

people from committing [such] offences - and I note that it is an 

extremely prevalent offence, and unfortunately prevalent also in terms of 

the aggravations, that is to say, your taking weapons to women in this 

community - for that reason, and also to make it clear to the community 

[that] the Groote Eylandt community acting through the court does not 

approve of what you did.  Domestic violence is no longer seen anywhere 

in Australia and the Northern Territory, including Angurugu, as 

something that can be trivialised, or as something that can be kept in th e 

family; [or] seen as something that is less of a crime because it is to do 

with your own wife.  It is not and will not be treated as such by this court. 

… I am going to, for reasons of general deterrence especially, sentence 

you to 6 months’ gaol. … I am going to suspend it after 2 months … on 

the basis that you accept and agree … to accepting the supervision of the 

… Director of Correctional Services or his delegate … and to attend any 

counselling for … anger management which he may be able to arrange. 
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You are going to gaol for 8 weeks.  It could have … and some people 

might say should have … been for 6 months.  You’ve got to stop bashing 

your women and you’ve got to stop taking weapons to them.  [Because of] 

the fact that it’s 6 or 7 years since your last offence -  you seem to have 

grown up, you’ve matured, you’ve got a good job - I won’t [give] what 

ordinarily … might have been the penalty.  Especially to your credit is the 

plea of guilty so soon after the offence.”  

 

 

His Worship subsequently explained that in making the conditional order for 

suspension of service of part of the sentence he was “trying to arrange a 

rehabilitative sentence”.  He observed that he had taken into account the 

principles and guidelines in the Sentencing Act and the lack of remissions for 

good conduct, as well as the matters raised by Mr Thomson.   

 

The appeal 

 Three grounds of appeal were relied on, but Mr Thomson’s submissions 

were mainly directed at one.  There is no merit in the grounds that his  Worship 

put excessive weight on the need for general deterrence, or failed adequately 

to take into account the appellant’s circumstances. 

 

The sentence was manifestly excessive 

 The ground of appeal mainly relied on was that the sentence was 

manifestly excessive.  Mr Thomson advanced 5 submissions in support.  
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 (a) The victim’s view, and hardship on the family; new evidence  

 Mr Thomson explained that the appellant was now reconciled with his 

wife, the victim.  Without objection from the respondent I received an 

affidavit by the victim sworn 15 November from which it appears that the 

family is now living together again at the family home on Groote Eylandt.  The 

appellant, who was bailed after spending 3 weeks in prison, pending appeal, 

has since been helpful about the home and has ceased to drink liquor.  The 

victim fears that if the appellant is sent to prison, he will lose his job with 

Gemco, and the family will then lose its company-owned home.  The appellant 

is required to attend funeral ceremonies commencing in December 1997 or 

January 1998, and lasting some 2 months.  The victim said that she did not 

want the appellant to be sent to prison.  It can be seen that the victim raises 

hardship to the family if the appellant is imprisoned, and expresses her own 

views as to disposition; neither aspect had been placed before his Worship. 

 

 As far as concerns the weight to be given to a victim’s wishes as regards 

penalty, each case depends on its own circumstances.  In somewhat similar 

circumstances in Coulthard v Kennedy (1992) 60 A Crim R 415 at 417 

Bollen J said: 

“Sometimes no weight should be given to the wishes of the victim.  

Sometimes considerable weight should be given.  Sometimes perhaps I 

might call “medium weight” should be given to those wishes.  It all 

depends.  The court must take into account the injuries, loss and pain 

suffered and endured by a victim of an assault. I think wishes can rarely 

be decisive.” 
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In Jane Miyatatawuy (1996) 87 A Crim R 574, an intoxicated wife who had 

stabbed her husband in the chest in the course of an argument, was released on 

a good behaviour bond.  The husband had sought that she not be punished 

because she had already been dealt with under Aboriginal customary law and, 

if she were imprisoned, he feared that the marriage would be destroyed in the 

eyes of the Aboriginal community.  The Chief Justice observed at 580:  

“I am not satisfied that the wishes of a victim of an offence in relation to 

the sentencing of the offender can usually be relevant.  The criminal law 

is related to public wrongs, not issues which can be settled privately. But 

here, it was not so much the wishes of the victim that were placed before 

the court, but the wishes of the relevant community of which the victim 

also happened to be a leading member and on behalf of which he spoke.  

Those wishes may not be permitted to override the discharge of the 

judge’s duty, but have been taken into account as a mitigatory factor.  

Similarly, hardship to the victim, or other member of the offender’s 

family, which may arise from the penalty imposed, although generally an 

irrelevant consideration, may be taken into account.  (See, eg Boyle 

(1987) 34 A Crim R 202 and Tilley (1991) 53 A Crim R 1.)” 

 

 

In Rowe (1996) 89 A Crim R 467, a man kidnapped and raped his “off-and-on” 

de facto, who had subsequently forgiven him and asked that he not receive a 

custodial sentence.  Hunt CJ at CL said at 472-3: 

“This Court has said more than once that the attitude of complainants 

cannot govern the approach to be taken in sentencing.  In Glen, 

(unreported, Court of Criminal Appeal, 19 December 1994) Simpson J 

pointed out that, whilst forgiveness by the victim may be relevant in some 

cases, exceptional caution is required in allowing such evidence to be 

given in relation to domestic violence type offences.  The present offences 

fell within the same category, where the nature of the relationship 

between the offender and the victim is such that the victim will 

frequently, and clearly contrary to their own interests and welfare, forgive 

their attacker.  The importance of general deterrence in such cases 

overrides any minor relevance that evidence of forgiveness might have.  

…  
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This Court has also said more than once that the hardship upon the family 

of an offender will not be relevant in mitigation unless it goes beyond 

that which inevitably results in any case of incarceration and unless it is 

sufficiently extreme as to demand that the judge draw back; see, eg, Boyle 

(1987) 34 A Crim R 202 at 204-206; T (1990) A Crim R 20 at 40.” 

(emphasis added) 

 

 

In Edwards (1996) 90 A Crim R 510 Gleeson CJ said at 515: 

“There is nothing unusual about a situation in which the sentencing of an 

offender to a term of imprisonment would impose hardship upon some 

other person.  Indeed … it may be taken that sending a person to prison 

will more often than not cause hardship, sometimes serious hardship, and 

sometimes extreme hardship, to another person.  It requires no 

imagination to understand why this is so. Sentencing judges and 

magistrates are routinely obliged, in the course of their duties, to sentence 

offenders who may be breadwinners of families, carers, paid or unpaid, of 

the disabled, parents of children, protectors of persons who are weak or 

vulnerable, employers upon whom workers depend for their livelihood, 

and many others in a variety of circumstances bound to result in hardship 

to third parties if such an offender is sentenced to a term of full-time 

imprisonment. 

 

Whilst so called floodgates arguments are often, and rightly, met with 

judicial scepticism, the practical consequences of an argument that a 

sentencing judge or magistrate should deal leniently with an offender 

because of the effect which punishment of the offender will have upon 

some third party are such that the courts have approached this subject 

with caution.” 

 

 

See also pp515-518 for a discussion of relevant authorities on the significance 

of hardship resulting to third parties on sentencing to imprisonment.  Those 

authorities establish that such hardship should be taken into account only in 

highly exceptional circumstances; it must be sufficiently extreme that “a sense 

of mercy or of affronted commonsense imperatively demands that [the 

sentencer] should draw back”, as it was put by Wells J in Wirth (1976) 14 
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SASR 291 at 296.  See also to the same effect R v Moffa (No.2) (1977) 16 

SASR 155 at 158; R v Spiers (1983) 34 SASR 546 at 549-551; Wayne v 

Boldiston (1992) 108 FLR 252 at 260; Alexander (1994) 78 A Crim R 141 at 

145; and R v Leslie (1995) 21 MVR 208 at 218. 

 

 In this case, the victim’s evidence constitutes new evidence; it relates to 

events which occurred after the sentencing of 15 July 1997.  However, it is 

material to which this Court may properly have regard, for the purpose of 

showing the true significance of the separation of the parties at the time of 

sentencing; see Amuso (1987) 32 A Crim R 308 at 311-312, and Anderson 

(1997) 92 A Crim R 348 at 349, 356-363.  Their separation at that time can 

now be seen to have been purely temporary, the parties having now reconciled, 

and the hardship to the victim of the appellant’s sentence of imprisonment 

should now be viewed in a different light. 

 

 Mr Thomson informs me that in fact Gemco will not require the victim to 

leave the house, if the appellant is sent to prison.  That is an important fact.  

Bearing in mind the victim’s wishes in relation to the appellant’s sentencing 

and the hardship resulting to her and to the children, in the light of the 

authorities I have referred to, I consider that this is a case where no weight 

should have been given to either factor when sentencing.  No extreme hardship 

has been established; the circumstances are not highly exceptional.  I do not 
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consider these matters would have led his Worship to sentence any differently, 

had they been placed before him. 

 

 (b) The lapse of time since the last conviction for assault, and  

 associated matters 

 

 Mr Thomson referred to the stressful situation in which the assault had 

taken place, the 6 years which had elapsed since the appellant’s last conviction 

for an assault, the fact that the wife had never been the victim of any of his 

previous assaults, and that those assaults had occurred while he was 

unemployed and drinking heavily, and did not involve domestic violence.  

 

 All of these matters had been put before his Worship who rightly treated 

this assault as a “serious” assault.  His Worship rightly took into account the 

interval between the appellant’s convictions; see McGrath v The King (1916) 

18 WALR 121. 

 

 There is nothing in these matters which shows that the sentencing was 

manifestly excessive.   

 

 (c) The early plea, and remorse 

 Mr Thomson submitted that it can now be seen that more weight should 

have been given to the plea of guilty.  It had been made only 3 days after the 

offence, and had there been a “not guilty” plea, the victim may have been 
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reluctant to testify.  I consider that there is no merit in this submission; the 

new evidence is not admitted for that purpose. 

 

 Mr Thomson submitted that the appellant clearly had shown remorse; I 

note that his Worship took that matter into account.  

 

 (d) The victim suffered very low-level harm 

 Mr Thomson submitted that a sentence of immediate imprisonment was 

imposed only in cases which involved stabbing or broken bones; here there 

was no evidence that the victim required any medical treatment.  This 

submission was not supported by reference to cases or statistics.  In the 

absence of any supporting material, the submission is rejected.  

 

 (e) Prevalence of assaults 

 Mr Thomson submitted that in the last few years assaults on Aboriginal 

women on Groote Eylandt were not as prevalent as they had formerly been.  

No statistical information was provided to support this assertion.  I note that 

his Worship considered that this type of offence remained “extremely 

prevalent.”  I accept that; it accords with my own general experience over the 

years - see Mawson v Nayda (unreported, Supreme Court (NT) (Kearney J), 

31 October 1995) at 8.  The prevalence of an offence is a matter to be taken 

into account in determining the appropriate sentence. 
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Conclusions 

 (a) What the appellant must show 

 The general principles relating to appeals against sentence are set out in 

the authorities cited in Mawson v Nayda (supra) at 9-10.  The appellant must 

show that the court below has acted on a wrong principle, or on some 

misapprehension of the facts, has failed to have regard to a relevant 

consideration, or has had regard to an irrelevant consideration.   

 

 (b) The significance of the guilty plea  

 It is the policy of the law, enshrined in s5(2)(j) of the Sentencing Act, to 

encourage a guilty person to confess to his offence; hence a plea of guilty 

entitles a convicted person to an element of leniency, the degree of which 

relates to the likelihood of conviction in the particular case, as well as to the 

stage at which it was indicated that the plea would be made.  See R v 

Miyatatawuy (supra) at 579; R v Michieletto (1995) 82 A Crim R 110 at 112-

114; R v  Winchester (1992) 58 A Crim R 345 at 350; and R v Giakas [1988] 

VR 973 at 978.   

 

 The plea is no longer required to evidence contrition; see the terms of 

s5(2)(j).  While contrition and remorse are not expressly mentioned in s5(2) of 

the Sentencing Act, they are matters which may be taken into consideration 

under s5(2)(f) or (j) or (s).  Compare the earlier law pleas of guilty as 
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expressed in R v Jabaltjari (1989) 46 A Crim R 47 and R v Cox [1972] QWN 

54.   

 

 His Worship took account of the guilty plea.  

 

 (c) The need for statistical information 

 To establish that a sentence is manifestly excessive, it is desirable to 

provide the appellate court with relevant statistical information relating to the  

current range of sentencing for that offence in the court below; this is because 

whether a sentence is manifestly excessive is properly determined objectively 

by reference to a standard established by comparable cases, and accepted by 

the appellate court.  See Golder v Pryce (unreported, Supreme Court (NT) 

(Kearney J), 24 December 1997) at 6-8 and 16; Mawson v Nayda (supra) at 10-

11; Ryan and Vosmaer (1988) 33 A Crim R 288 at 293; Rory (1992) 64 A Crim 

R 134 at 138; R v Bird (1988) 91 FLR 116 at 130-1; and Yardley v Betts 

(1979) 1 A Crim R 329 at 331-2.   

 

 Only when the appellate court is satisfied that a sentence is definitely in 

excess of the current sentencing range, can an appeal be allowed on the 

‘manifestly excessive’ ground.  It is not a ground which admits of lengthy 

argument; see Taylor (1985) 18 9 Crim R 14 at 17, and Johnston (1995) 80 A 

Crim R 203 at 205 per Crockett ACJ.   
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 (d) The significance of Aboriginality  

 The appellant is an Aboriginal man and his sentencing therefore attracts 

the principles set out in R v Fernando (1992) 76 A Crim R 58 at 62-3.  There 

is no suggestion of drunkenness in this case.  What his Worship had to assess 

was the objective seriousness of the offence charged, within its setting on 

Groote Eylandt, and the particular subjective circumstances of the appellant.  

In doing so, his Worship rightly emphasized the need to ‘send the correct 

message’, namely that Aboriginal women will be protected against personal 

violence of this order, as far as the courts can.  See generally Woodley (1994) 

76 A Crim R 302 at 316;  Harradine  (1991) 61 A Crim R 201 at 204-5; R v 

Hagen & Tilmouth (1990) 2/46 Abor. Law Bulletin 18; and R v Watson (1986) 

69 ALR 145.  The courts must do what they can to see that the pervasive 

violence against women in Aboriginal communities is reduced.  There is a 

fairly widespread belief that it is acceptable for men to bash their wives in 

some circumstances; this belief must be erased.  

 

 (e) Orders 

 In this case none of the matters urged by Mr Thomson, taken as a whole, 

persuade me that the sentence was manifestly excessive.  Accordingly, the 

appeal is dismissed, and the sentencing of 15 July is affirmed. 

  

_________________ 


