
TIT THE SUPREME COURT

OF THE NORTHERN ,DEERTTORY
OF AUSTRAT. ,TA

AT DERWTN

No. 44190

CORA, ,s ^RollAs a'

The PI. atnti. f^, A1. bert a'againara Wi. I'Son c, .ai. ms that he

sustai. ned seri. ous injury i. n a motor-car acc, .dent i. n the course

o^ his empLoyitient on 29 October ,. 988.

BE;TWEEN:

AT. ^BERT DAGAMARA WTLSON

(th094001. )

The appl. i. cati. on before the court i. s by the platnti. f^ seeking
a dec, .arati. on that the defendant i. s I. table to provi. de to and for

the PI. atnti. ^:E coinpensati. on and rehabi. Litati. on in accordance wi. th

D:. vi. SLon 3 and 4 0:E Part V of the Work HeaZ. th Act.

AND:

REASONS FOR JUDGMENT

(Dei. tvered 2 ^'eb, :ua, :y 1,994)

PLai. nti. ^:E

UNTON TITSURANCE COMPANY
De:Eendant

The essential. argument relates to the trite, =pretati. on of
section 87 (s87) 0^ the Work Health Act which at the reLevant
date stated:

"87. FALLURE To DECrDE w, :inHTN SPECTE', LED PERTOD

Where wi. thin the time spec, _f^. ed i. n sect, .on 85(I. )
empLoyer dispute Li. abi. litydoes not for

coinpensati. on o1_atmed, he shaLJ. ., subject to secti. on 85,
be deemed to have accepted it. "

an

Mr W, .I. son's case is that he conpLeted a cLai. in :EOT'in i. n August

The o1. aim ^orm was posted to the Yuendumu Coinmuni. ty1989.

Counci. L :Encoicporated. Mir Wil. son heard nothi. rig about it, there

I. .



was no d. ,. spute o:E Li. ab, .,. i. ty subsequent to the cl. aim form and he

recei. ved no coinpensati. on. The PI. amti. f^, s case I. s that the

empLoye, :'s ,. tabi. I. i. ty was deemed to have existed by vi. ,, tue of the

app, .i. cati. on o^ s87. ConsequentLy, a cLai. in was then made to the

empLoye, ,'s i. nsu, rer, betng the present de^endant, the Uni. on

Tnsu, :ance Company pui:suant to SL32 of the Work ReaZth Act whi. GII

statess

",. 32 .

( I. )

(a)

RECOVERY OF COMPENSATTON FROM TNSURER

Where -

a claim has been made against an
1.1abLethat the emp, .oye, : LS

compensation;

in rel. atton to the cLai. in, the empLoye, , has
agreed to pay compensation or the Li. abi. I. i. ty
of the emp, .oyei, to pay compensation has been
estabJ. i. shed i. n accordance wi. th this Act.

(b)

( c)

(d) the empLoyer derauLts in payment
amount of the conpensati. on for a
exceeding one month,

the person enti. tl. ed to the compensation may make a
cl. a, .in agai. nst the approved insurer o^ the emp, .oyer for
payment of the amounts of compensation payabl. e and to
become payabl. e.

(2) A CLai. in under subsect. ton (1) shall. be made
w, _th, _n one month after the right to make the o1. atin
arose or w, .th^. n such further time as the Court on an

app, .,. cation made before or after the expi. rat, .on o^

that period of one month aLl. ows.

(3) The Court may aL, .ow such further ti. me for
the making of a cJ. aim under subsecti. on (1) as it
th, .nks :Ei. t and the cLatm may be made accordingly.

(4) An approved insurer shal. ,., i. n w, :i. ti. rig to an
employer who has defaul. ted in payment of the
coinpensati. on, g, .ve notice of the maki. rig of a cl. atin
under subsection (,.).

the employer i's entitled to be indell^ni. ^,. ed
agai. nst Li. abtLi. tyhis to thepay
coinpensati. on under a po, .,.. cy of i. nsurance or
i. ridemnit. y obta, .ned in accordance wi. th t. hi. s
Act; and

.
empJ. oyer
to pay

of an

period
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Tt is rel. evant to set out the to, .,. owing provisi. ons of the
Work HeaJth Act and Triterpretati. on Acts

A claim ^orm and medical. certi. fi. cate must be I, gi. ven to or
served on the errrpl. oyer":

"82. FORM OF CT. ,ATM

( a. )

(a)

(b)

A c, .aim for cornpensa{:.,. on sha, .I.

be i. n the prescri. bed form;

unless i. t i, s a c, .atin for coinpensati. .on under
secti. on 62, 63 or 73, be accompani. .ed by a
prescri. bed certificate from a meatcaJ.
PI:. acti. ti. one':. or other prescr, .bed person; and

subject to secti. on 84(3), be gi. ven to or
served on the empLoye, ,."

(c)

The cl. atin may be gi. ven or served personal. I. y or posted to
the empl. oye, c at the usuaL or Last known PI. ace o^ residence
or business:

"83. SERVTCE OF CLA. TM

(,.) A CJ. aim for compensation may be given
served on an empJ. oyei? by

(a) gi. vi. rig it to or servi. rig i. t personal. ,_y on the
empJ. oyer; or

(b) placing ,. t i. n a proper. I. y addressed envelope
and Leaving it wi. th a person who has
apparent, .y attatned the age of ,. 6 years at,

sendi. rig it by pre-paid post to theor

empl. oye, r at, the empl. oyer's usual. or Last
known pLace o^ residence or bustness. "

and s25 Jnterpretatton Act:

"25. SERVTCE BY POST

Where an Act authori. zes or requi. res a document
parcel. or other thi. rig to be served by post whether
the expressi. on ''Se, :ve" or "gi. ve" or "send" or any
other expressi. on ,. s used, servi. ce shaJ. L be deemed to
be ef:Eected by properly addressing and posting i. t by
prepa, .d post, and sex. v, .ce i, s deemed to have been
e^fected at the time at which the package wouJ. d be
del. tvei:ed i. n the ordinary course of post. "

or
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The emp, .oyer must forward the cJ. aim and a copy to the
Lnst. 11:'er :
.

"84. EMPLOYER To FORWARD TITcrDENT REPORT AND CT. ^ATM

(,.) An empLoye, r sba, .L, tinnedtatel. y on rece, .ving
a o1. ai. in ^or cornpensat, .on, coinpLete the empLoye, ='s
report secti. on of the presc, ,^. bed form o:E CLai. 111 and
wi. thin 3 worki. rig days after recei. vi. rig the claim

(a) when:'e the empl. oyei, is a seL^-i. nsu, ,er or i, s
uni. nsu, ,ed - forward a copy o:E the c, .atin to
the Authori. .ty;

(b) in aJ. ,. other cases - ^orward the cLa, .in, and
a copy, to 11i. s i. .nsu, =ex'; and

in al. L cases - retain a copy of the o1. at111
^or hi. s own records. "

(c)

The employer must wi. thi. n 7 days of recei. pt of claim accept
or di. spute I. tabi. It. ty:

"85. DECTSTON As To ELTGTBrLTTY FOR COMPENSATTON

(L) An empl. oye, : shal. I. , wi. thi_n 7 worki. rig days
a^tel:' recei. vi. rig a c, .aim ^or compensation

(a) accept I. tabi. Li. ty for the coinpensati. on;

(b) accept Li. abi. ,. i. ty :EQi= the compensation
subject to the cond, .. t. ton that the cJ. atinarit
WILL, wi. thi. n a speciei. ed ti. me, - provi. de such
^urthe, ? i. neormati. on reLati. rig to the cLai. in as
the emp, .oyer requi. res;

(c) requ, .re iturthe, : medtcal. information to be
prov:. ded; or

(d) di. spute Li. abi. Lity for the compensation. "

Where the employer disputes Itabi. I. i. ty he must advise the
worker tinnedlateLy:

"85. DECTSTON As To ET. ^:LGTBTLl:TY FOR COMPE}ISATTON

(9) Where an emp, .oye, : di. sputes Li. abi. lity
coinpensati. on cl. ai. med, he shaLL tinnedLate, .y advi. se

4
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cl. a, .mant, i. n wrtti. rig, of that fact and the reasons ^or
hi. s decision.

(10) At the same ti. me as he advises a cl. atmant of
a fact referred to i. n thi. s section the empJ. oye, r shal. L
gi. ve to the c, .atmant a statement, in the presc, ,i. bed
form, i. natCati. rig that the o1. atmant has a ,:i. grit to
commence proceed, .rigs before the Court for the recovery
of coinpensatton to whi. ch he i, s enti. t, .ed. "

Tie the empl. oye, ? does riot dispute Li. abi. Lity wi. thi. n 7 days o:6

receipt of cJ. aim he i. s deemed to have accepted 1.1abi. Lity (s87).

Secti. on 85 (2) (a) states:

"85. DECTSTON As To ET, :LG:LBTLrTY FOR COMPENSATTON

(2) Where empLoyer accepts Itabi. Li. tyan

compensation cLai. med, he shal. I. ,. minedLatel. y advi. se
cl. atmant i. n writi. rig of that ^act and

(a) i. n the case o1E a c, .atin ^or weekly payments
commence those payments wi. thi. n 1.0 worki. rig
days after the recei. pt of the cLai. in. "

Secti. on 88 (,.) states:

"88. WEEKLY PAYMENTS

(I. ) UnLess otherwi. se agreed i. n wrtt. i. rig by the worker,
a weekl. y payment shaLL be made to the worker before the
exptrati. on 0^ 7 days after the end of the week in respect
of whi. ch ,. t. i, s payab, .e or, where the worker i, s normaLLy
pad. d at interval. s greater than one week, before the
expi. rati. on of 7 days after the end of the per:. od i. n respect
o^ whtch he i's normal. ,. y paid.

Penal. ty: ICn the
$L0,000 .

Tn the

$2,000 .

ILn theDefault penal. tys
corporate - $500.

Tn the case of a natural.

The emp, .oye, : has defauLted

a period exceedtrig one month.

for

the

case

case

of a

O^

body

a natu, caL

corporate

case

.

person

Ln

o:E

payment o^ coinpensati. on :Eor

5
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By order made on 1.2 January 3.990, the Work HeaLth Court

aJ. ,. owed, until. 26 January 1,990, for a cJ. ai. in to be made agai. nst

the approved i. nsu, rex' of the employer pursnant to SL32 of the Act.

By Letter dated 22 January 1.990 the PI. atnti. ^f made a cl. atin

agai. nst the defendant for payment o^ the amounts of coinpensati. on
payabLe and to become payabLe.

The defendant has fail. ed to pay the coinpensati. on payabl. e at

the date of the o1. ai. in and to become payabLe.

The platnti. ff CTai. ms against the defendant the amounts of

compensation payable and to become payabLe ,. n accordance wi. tti the

Work BeaJth Act, costs, triterest and stamp duty.

The effect of s87 is that i. f the emp, .oye, = does not do

anythtng, or i. n parti. CUI. air, if the empLoyer does not di. spute
1.1abi. Li. t. y, then the empLoye, : i, s deemed to have accepted i. t. . Thi. s
puts a very heavy onus on the empl. oye, ? to make sure the CT. aim

gets processed very quickJ. y a^te, : i. t i, s recetved. The pertod
all. owed i, s 7 days.

The :Ei. r'st issue i. n this case ts, di. d the empLoye, :/de:tendant

recei. ve the PI. atnttff's cLai. in for coinpensat. ton dated 3 August

3.989? Tt is the submi. SSLon of the defendant that the PI. amti. re
has not estabJ. ished that Yuendumu Community Council. Trioorporated

received the August 1.989 c, .aim :Eoi: coinpensati. on. Copy of the

cl. a, .in for coinpensati. on is dated 3 August 1.989 (exhi. bi. t P, . page
5). The de:Eendant argues that not on, .y has the PI. atnti. f:E fail. ed
to prove, on the bai. ance of probabi. I. i. ti. es, that the Yuendumu

Comintini. ty Counci. ,. Trioorpo, rated recei. ved the cl. atin, they have not
proved, on the bai. ance of probabi. 1.1. ties, that the cl. atin form was

correct, .y served on the Yuendumu Coinmuni. ty Council. :Lncoirpoi, ated.

The Yuendumu Community

i. ncorporated body (exhibit Pi.
Associations moorporatton Act.
moorporati. on Act states:

Council. moorpo, rated i, s

page ,. 2) governed by the

S24(I. ) of the Associations

6
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"24. SBRvrcE ON AssOCTATTONS AND NOTrcES AND DEMANDS
BY AssocTATro}Is

(,.) A noti. ce, demand, summons, wrtt or ottiei,
document or process may be served on an incorporated
association by serving i. t personal. Ly on the pubLi. c
o^fi. ce, ? 0:E the associ. atton or by sending it by post to
hi. in at his Last-known address. "

Under the provi. si. on of the Associ. at. tons ZnOorporati. on Act

the pub, .i. c officer has a number of tripoi:tant duties I. ncLudi. rig
being one person i. n the Assoc, .. atton who i, s constant, .y avai. Labl. e
and i. denti. fi. abLe. Exhi. b, .t 06, being the certi. ^i. cate from the

Regi. stira, r of Cornpani. es, indicates that at the rel. evant ti. me i. n

August L989 Mr John Stewart was the pub, .i. c o^tice, , 0:E the

YUendurntL Coinmun, .ty Collnci. I. Tnco, :POT'ated.

T agree with the submi. SSLon o^ COLInseL for the de^endant

that s87 0^ the Work Health Act provides for very severe
consequences and that, accordi. rig, .y, servi. ce of the cLa, .in shou, .d

i. n these ci. rcumstances have been on the pubLi. c of:13i. cer. Tn this

parti. CUTa, ? ,. nstance the Letter and enVel. ope contai. ni. rig the cLai. in
were addressed to Mr Chri. stophei, Raynal. Adrtti. rid. strato, r CMB

Yliendumu Coinmuni. ty Council. moorporated. Mr Rayna, . had i. n fact

Left the emp, .oy o^ the YLiendumu Coinmuni. ty Counct, . ICnco, cporated
in August ,. 989 and he had never been the pub1.1.0 officer.
:madequate service could be cured by evidence o:E the recei. pt of
the document and T now proceed to make findings i. n respect of the
evidence gi. ven on that aspect.

T accept the evidence o:E Mr James Stuart Brown that he took

instruct, .ons from Mr ATbert Wi. ,. son at the Betty Perki. ns NUL. SLng
Home' i. n ALi. ce SPEi. rigs. IC accept hi. s evi. dence that on 3 August
3.989 he coinpLeted a worker's coinpensati. on cLai. in form whi. ch was

signed by Mr Wi. ISOn. On 1.1. August 3.989 he wrote a Letter to Mr

Christophe, c Rayna, ., Admini. strator, CMB Yuend. urnu Comintini. ty COLInci. L
:Lnc, Vi. a ALLce Springs NT 0872. This Letter (exhibi. t. P, . page 8)
encJ. OSed the worker's coinpensati. on cl. atin form dated 3 August 1.989

together with a medi. cal. certi. floate dated 8 August 1.989. Copt. es

of the cl. atin ^orm and medi. cal. certificate are exhi. bi. t PI. pages
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5 and 7. T ^i. rid that the Letter with the encLosu, ,es was entered

i. n the CAA. LAS maiL-out book on ,. 6 August 3.989 and taken to the

ALice Springs Post Of^ice. Netthe, r Mr Brown or Mir Wi. ISOn

received any reply to that Letter and cl. ai. in form and

coinpensati. on was recei. ved by Mir Wi. ,. son. T accept the evidence
that Yuendumu i, s a sina, .,. coinnuni. ty and that Mr Brown had

previ. DUSTY corresponded frequent, .y w, .th Mir Rayna, . and received
replies from Mr Rayna, _ to Letters addressed to hi_in in the same
manner as thi. s particIIJa, , Letter. T accept the evidence of Mie

Wi. I. son that after signing a cl. a, .in form i. n August ,. 989 he never

received a Letter :Elfom the Union Tnsurance Company advisi. rig that
1.1abi. I. i. ty di. spu'bed and he has not recei. ved any worker's
coinpensati. on. Mr Christopheir Raynal. gave evidence that he was

appointed the Admi. ni. st, :ator of the Yuendumu Coinmun, .ty Counci. L
moorpo, ,ated in May 1,988. T accept the evidence of Mr Raynal. i. n

preference to the evi. dence of Mr Wi. Lson rel. ati. rig to the
completion by Mr Raynal. on beha, .^ of Mr Wi. I, Son of a worker's

compensation claim ^orm to the Union Tnsurance Company. Copy of

this o1. aim i. s exhi. bi_t 02 signed by Chin. stophei: Raynal. on bellal. f
of A1. bel:. t Wi. I. son and dated 28 November 3.988. T accept the

evtdence given by Mr RaynaL that ,. n due course he recei. ved

riot, .:Etcat:. on from the Union msLirance Company dated 9 December

A copy of this rioti. .Etcati. on (exhi. bi. t 07) states that,. 988 .

It. abi. .Li. ty has been denied by the Uni. on Tnsu, ,ance Company I. ,i. in:. ted.
Tt i's stamped as being recei. ved by the Yuendumu Coinmuni. ty Counci. ,.
Tncoi:pox'ated on 1.3 December 3.988. At the end of July 3.989 Mr

RaynaL Left the Yuend. urnu Community Counci. L Trioorporated and
returned to hi. s home i. n Tasmani. a. T accept hi. s evi. dence that he
an:anged with the ALLce Springs Post Offtoe that in a I. I.any

addressed to him be redi. ,:ected to his new address. T jetnd Mr

RaynaL ad. vi. sed people who normaLJ. y wrote to him d, .t. ect. to
Yuendurnu to wrtte to him at h, .s new address. T accept that Mr

Raynal. never recei. ved the Letter itifom Mr Brown dated 1.1. August

a. 989 (Exhi. bi. t PI. page 8). T found Mr RaynaL to be a oredi. bl. e
witness and accept the evidence he gave.

was

nO

Mr Dennis WILLi. aims gave evidence that he i, s the assistant
admi. ni. strati. on offi. ce, ? at the YLiendumu Comintini. ty Counci. ,.

Tncorpoicated. FOLLOWing the departure of Mr RaynaL and at the
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reLevant ti. me i. n August 1.989, Mr WILLi. ams was in charge of the
o^tice and reinai. ned in charge unt. i. I. the appointment o:6 another

Admi. ni. strato, :. T accept Mr WILLi. ams' evi. dence as to the system
at that time i. n respect of mai. ,. addressed to Yuendumu Community
Counci. I. Tnco, :pox'ated. T ^i. rid that i. n August 3,989 Mr Will. ,. anus

traveL, .ed each Tuesday and Thursday to the a, .r'st, :ip at Yuendumu
to COLLect the matL bags. The mai. ,. bags were then taken to the

post office and empLoyees sorted the mail. . Any matl. addressed
1:0 ,. natv, .dual. people was placed in pi:'i. vate boxes. Mr Wi. I, LLams

then COLLected mai. L addressed to YUendumU Comintini. ty CoUnCi. L
Tnco, rporated and took this mai. I. back to the of'^ice of the

Counci. L. He opened the mail. and placed some matL onto the

appropi:i. ate ^i. I. es. Letters that needed to go to the next Council.
meeti. rig wouLd be PI. aced. on a separate file ^or the next scheduled

meeti. rig of the Counci. ,.. With regard to any tinpo, :tant Letters
that needed tnnedi. ate attent, .on Mr W^. I. Li. ams wonl. d seek

assistance from a person in Essential. Se, :vi. ces or wi. th LocaL

Government. Mr WILLi. anus was aware of a c, .atin form for worker's

coinpensati. on SLgned by Mir Raynal. on behalf o^ Mr Wi. ISOn on 28
November 1988 with regard to the motor-vehi. o1. e accident suf^ei, ed

by Mr Wi. I. son on 29 October 1,988. Mr Wi. I. Li. ams con:Ei. ,:med that also

on the same file was a cLai. in form dated 1.7 May 1993 and a medicaL
certi. floate dated 1.1. May 1993 in respect o^ the acci. dent that
occurred on 29 October 1988. He stated there was a Letter on

fi. I. e dated 1.9 January 3.989 from the Abortgi. naL Legal. R, .ghts
Movement received by the Yuendumti Coinmuni. ty Counci. L Tnco, :pot'ated
on 24 January 1.989. Mr Wi. ILLams gave evi. dence that he di. d riot

rece, _ve any c, .at. in form dated 3 August L989 or medical. certi. :Etcate

dated 8 August ,. 989 or letter dated 1.1. August ,. 989 from CAAl:. As.

Mr W, .1.1. i. ams stated he has Looked ^or those forms and Letters but

has not been abLe to find them. Mr WILLi. .ams agreed that after

Mr Rayna, . Left, ^i. ,.. es at the offtce were a bi. t intxed up and there
were some Letters that had not been put on the JCLght fi. Le. T

accept as true and correct the evidence gi. ven by Mr WILLi. ams.
Evidence was gi. ven by Mr John Ross Hawood, who i, s a Loss

adjuste, r, that on 25 January 1,990 he was instructed by Mr Denni. s
James, 0^ the Linton msu, =ance Company, to take some steps to
attempt to Locate a o1. a, .in form in reLation to Mar A1. bel:'t Wi. Lson

at Yuendumu community. Thi. s was a worker's coinpensati. on cLai. in
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form :601:'warded to the YliendumU Coinmuni. ty Counci. .L Tnco, cpo, ,ated i. n
August ,. 989. Mr Hawood went to Yuendumu Community Counci. L
Tnco, rpo, ,ated. Mr Hawood, i. n company wi. th Mr Bar, :y Grabam,

searched the of:Etce of the Yuendumu Coinmun, .ty Counc, .L
Tnco, :porated. The offi. ce was ^at, ,,. y unti. dy w, .th papers and fi. ,. es

everywhere. Mr Hawood said he searched every ^11. e, every pi. ece
of paper, every drawer, every cubby hol. e i. n the office Looking

for the cLai. in form. He did Locate one file rel_attrig to Mr'
Wi. I, Son. The cLai. in form was not on this fi. ,. e and there were no

other fi. Les rel. attrig to Mir Wi. I. son. There did riot a ear to be

any entries on the fi. Le after the ini. ddLe o:E JULY 1.989. Mr

Hawood found records that i. ridi. Gated the Admi. ni. stirat. or had Left
the Counci. I. i. n JULY 1989. Havi. rig searched the Counci. L o^:Etce Mr

Hawood went to the Yuendumu post o^^i. ce wi. th Mr Edmonds, the
book-keeper of the Yuendumu Community Council. Tncorpo, cated. As
a resul. t of enqui. I:. i. es at the post of^i. ce they found one Letter
i. n Mr Wi. .I. son's post office box addressed to Mr W, .ISOn. Mr

Hawood tel. ephoned a Mr Zweck who was one of the accountants for

the Yuendun11 Coinmuni. ty Counct, . Trioo, ?porated. He a, .so spoke to
a Sharon Tayl. or of the O^fi. ce of Cottonuni. ty Area, .r's. None o:E the

persons wi. th whom he made i. nqui. ri. es had any knowLed e of the
cl. ai. in ^orm. Mr Haywood was not abLe to Locate the worker's

compensation o1. ai. in form concern, .rig Mir Wi. ISOn dated 3 Au ust 1,989.
Neither was he ab, .e to fi. rid any correspondence rel. attrig to the

worker's coinpensati. on claim form dated 3 August a. 989.

T accept the evidence gi. ven by Mir Haywood. T find that Mr

Hawood knew exactl. y what the worker's compensation o1. atin :EOT'in
Looked like and di. d make extensi. ve enqui. ri. es and a th h
search o^ the of^ice o^ the Yuendumu Community Council.
Trioorpoi:ated but was unable to find the worker's coin ensati. on
o1. aim form dated 3 August 1.989 in respect o^ Mr ALbert Wi. I'Son or

any associated correspondence.

Counsel. for the PI. ai. nti. re argues that there i. s a strong
probabi. Lity that the Letter from CAAL. :\. S dated 1.1. August ,. 989 with
the encl. OSui?eS Was recei. ved at the- Yuendumu Coinmuni. ty Counc, .I.
Tnco, ,POT'ated and i, s on ^Ile 8-L-3. Thi. s fi. ,. e di. d ex' t b t
never produced and was riot located by Mir Hawood.
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Tt is the submi. ssi. on o:E Mr lit, .. ey QC, counsel. for the
pLai. nti. ^^, that: the Letter from CAAT. As dated 1.1. August 1.989 with

encl. OSures rel. attrig to Mr W, .,. Son Was ^orwarded to Yuendumu

Coinnuni. ty Counci. ,. Tncorporated by post to an address at wbi. ch
mail. normal. ,. y sent to that address i, s received. Tt i. s the

pLai. nttff's argument that the envel. ope contai. ni. rig the cLai. in form
was properI. y addressed and correctLy served. Tn accordance with

the atridavi. t of Mie eary H, _Ll. sworn 9 November 1.993 (exhi. bit P2),
the Letter W, .th claim :601:'in enCLOSed woUJ. a ,. n the ordi. nar Course
o:E post, have been deLi. vex'ed to Yuendumu on 22 August 1,989.

(Pearce on Statutory TriteI:'pretati. on in AUStraL, _a (3rd Edi. ti. on)
paragraph 6.31. , AUStraZtan 11'rade Comintssi. on v SoZare, c Pty Ltd
(1987) 78 AT. ,R 439.

T accept the submi. ssi. on of counseL for the pLai. nti. ff that
the ef^ect of deemi. rig provisions in Legi. SLation and contracts has

been subject to some debate over the years' Tn some cases i. t has

been held to create a conc, .ustve presumpti. on. i. n other's it has

been bel. d to create (onLy) a rebuttab, .e presumpti. on. :En order

to deterini. ne the q11al. i. ty of the presumpti. on whi. ch i. t does create,
it i's necessary to Look at the purpose behind the deeming.
11uLl. elf v Dai. et

arte Wa, .ton

School. District of St

23 DLR (2d) 32 at 35, 36 and 37; HILL V East and West Tndi. a Dock

99^^Iy (,. 884)

AUSt, ra, .. i. a Pt

of the cases have recently been reviewed by Von Doussa a' i. n Re
Rustic Homes Pty Ltd (,. 988) 1.3 ACLR 1.05.

Ln Re Lev

& Co Ltd (1.909) 9 CLR 693 at 696 and 705; Ex

Tn my opLnJ. on the deemi. rig provi. siCn of s25 of the

Triterpretatton Act is a rebuttab, _e presumption (, 71. Zson v Union
ZnSurance Ltd, Marti_n a' reasons :EQ, c deci. siCn dated 21. December

1990 pages 26-28). The onus of rebut. ting the presumpti. on Ites

on the person aLl. egi. rig non~del. tve, cy (Re Ocean Distributors Pty

AUStraLi_a (3rd Ed) paragraph 4.28 and 4.29).

9 AC 448

Ltd v Perma B, .inds (3970) 1.22 CL, R 49 at 67. "

(,. 88, .) 1.7 Ch D 746 at 7563 Consol. i. dated
Leon VJ. ITa e

at 455,

. .

N0 . 1,425

456 and 458; Hunter Dou I. as

Tn th, .s matter T have found the to1.1. OWLng facts:

v Roncera ( 1.9 60 )

Some

,. I.

Ltd (1990) 2 ACSR 486. Pearce on Statutory Triterpret. ation i. n



The Letter was trioo, ,,:ect. I. y addressed in that a Letter which

had such Limpo, rtant. consequences shouJ. d have been addressed to

"the Pub, .i. c O^Etcer" Yuendumu Coinmuni. ty Counci. I. Trioorporated as

requi. red by the Associations moorporatton Act (s24).
Accordi. rigLy T am' not prepared to make a findi. rig that service of
the cl. ai. in i, s deemed to have been e:Erected. Even ,. f selfvi. ce had

am riot sati. sf, .. ed ^. t was in factbeen properly effected T

del. tvered.

The Letter addressed to Mr Chri. stophe, , Rayna, .,

Admi. ni. st, rato, , Yuendumu Coinmuni. t. y Counci. ,. Tnc, vi. a ALLce Sp, ,trigs.

T accept that mail. sent to that address i. s normal. I. y recei. ved by
the Yuendum11 Community Council. Trioorpo, rated and that thi. s Letter
would i. n the normal. course of events have been received at the

Yuendum11 Coinmuni. ty Council. Trioo, :po, ?ated by about 22 August ,. 989.

However, there were other events whi. cl, . collLd have affected

the recei. pt of the Letter. The Admini. stratoi:, Mr Chi:'i. stoptie, =
RaynaL, had Left the Yuendum11 Coinmuni. ty Counci. L Tnco, :porated on

28 July ,. 989 a I. i. tt, .e over three weeks before the day the Letter

w0\11. d normal. ,. y be expected to be received. Mr Raynal. had made

arrangements with the ALLce Springs Post O^etce for matl.
addressed to h, .111 to be forwarded to his new address. The

arrangements for COLLecti. on of matl. at Yuendum11 was that Mr

Wi. LLi. ams COLLected the maiL bag from the PI. ane each Tuesday and

Thursday. Binpl. oyees o^ Yuendumu Community Council. Tncorporated
then PI. aced some mail. i. n p, :,. vate boxes and matL for the Yuendumu

Community Counci. ,.. Trioo, :poi:ated was COLLected by Mr Wi. 1.1. jams and
taken to the Counci. ,. offi. ce to be sorted and :Ei. Led. Both Mir

Wi. LLi. ams and Mr RaynaL have given evidence, whi. ch T accept, that
netthei? of them ever received the Letter from CAALA. S dated 3.3.

August ,. 989 wi. th a worker's coinpensati. on o1. aim form and medicaL

certtfi. cate relating to Mr A1. bel:'t Wi. Lson encLosed. Both Mr

Wi. LJ. Lains and Mr Raynal. were wei. I. aware of the appearance of a
worker's conpensatton cLai. in form. Mir Haywood has given oredi. bJ. .e
evidence that enquiries conducted by him and a search of the

of:Ei. ce at the Yuendumu Community Council. Trioorporated in January
a. 990 fatl. .ed. to locate such a Letter.

was

3.2



Z have conc, .ud. ed that the defendant has sati. sfi. ed the onus

on the bai. ance of probabi. ,. itIes, and rebutted the presum ti. on
that the Letter from CAAL, As, dated 3.1. August 1.989 wi. th cl. atin form

enc, .OSed, was ever del. i. vered to or recei. ved by the Yuendumu
Conitiuni. ty Counctl. Tncorporated.

For these reasons the appLi. cation sought by the pi. atnti. ff
for a DecLa, ,atton i. s refused.

The part, .es have Leave to appLy On the questton of costs.
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