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TN THE SUPREME COURT
OF THE NORTHERN TBRRTTORY

OF AUSTRALTA

AT DERWTN

No. 23 0:E ,. 992

( 92 0703 I. )

CORA, ,s '11/011AS a'

T re^eir to wrttten reasons for deci. SLon i. n thi. s matter

del. tvered on I. November L993. Tn parti. CUI. air the part of the

deci. SIon whi. ch rel. ates to quashi. rig of an indictment pursuant
to s339(,.)(a) of the Criminal. Code.

BETWEEN:

^
AppJ. ICant.

Thi. s i, s an appl. i. cati. on by the Crown to state a case ^or

the opi. ni. on of the Court of Cri. minaL Appeal. PILL'suant to s408
of the Criminal. Code.

(DeLi. ve, red Loth March 1.994)

REASONS FOR JUDGMENT

(th094008)

AND:

ANTON HOESCHUSTER

The app, .i. cati. on i. s by summons i. ssued i. n accordance with

the provisions of Order 46 of the Supreme Court RULes.

Respondent

The DLL'ectoi: of PubJ. IC Prosecuti. ons appJ. i. es for the
reservati. on by way of case stated to the Court o^ Ciri. ini. naL

Appeal_ for the consideration of the to1.1. OWLng questtons of
Law:

" I. . Whether i. n considering the ef^ect o^ an acqui. ttal. in
a c, rimi. naL tri. al. on a subsequent separate proceedtrig
i. n whi. ch evi. dence given on the former trial. wi. 1.1.
again be Lead 'by the prosecLiti. on, the correct
prtnci. PI. e to be appl. i. ed i. s:-

(a) that an

benefit of a verdict of acqui. ttaL (R V Storey
(,. 977-78) 1.40 CLR 364)

OR

accused should be gi. ven the fuLL



(b) that a COLLatera, . attack on the jury's verdi. ct
i. s riot to be aJ. ,. owed (B, :yant. v COLLector o^
Customs (1.984) I. NZLR 280)

(c) that the accused ini. ght be pLaced i. n
jeopardy (R v nunpti, :ys [,. 977] AC a. ).

Whether as a matter of Law any o^ these prtnci. PI. es
applied i. n the circumstances of the present case.

2.

3.

OR

Tn the circumstances of thi. s case, whether as a
matter of Law the i. ridi. ctment calculated towas

prejudi. ce or embarrass the accused i. n hi. s de^ence to
the charge in the sense i. n which that expressi. on i, s
used i. n the Code.

4. Tn the circumstances o^ the case, whether as a

matter o^ Law the indictment created an un:Eatrness

to the accused i. n that i. t i. nfri. riged the pi:'i. nci. PI. e of
doub, .e jeopardy and thereby justi. .fi. ed a permanent
stay o^ the proceedi. rigs. "

Section 408 of the CJ:LintnaJ. Code states:

"408 .

(,.) When any person i. s i. ridi. cted for any offence the
court of trial. must, on the appLi. cati. on of counsel. for
the accused person made be^ore vex'di. ct and may, i. n i. ts
di. screti. on, ei. their before or after judgment, wi. thout such
appl. i. cati. on, reserve any questton o^ Law that artses on
the tici. a, . for the consi. derati. on of the Court.

~

RESERVATTON OF POTNTS OF LAW

~

doubLe

( 2 ) Tf the accused convi. cted and aJ. Sperson

questton of Law has been so reserved before judgment, the
court of t, ri. al. may either pronounce judgment on the
convi. cti. on and respi. te executi. on of the judgment or

postpone the judgment unti. ,. the questton has been
consi. dered and decided and either commit themay person
convi. cted to prtson or admit hi. in to batl. on recognizance,
wi. th or without sureties, and in such sum as the court of
tri. aL thi. nks ti. t, condi. t. i. oned to appear at such t. Line and

the court of t, ri. a, . may di. rect. toPI. ace as receLve

judgment.

(3) The judge of the court o^ tri. al. i. s thereupon
requi. red to state, in a case si. gned by hi. in, the questi. on
o^ law so reserved wi_th the speci. aL circumstances upon
whi. ch i. t arose and the case i. s to be transmitted to the
Court.

(4) The judge of the court of t. I:'i. al. may state, in a
signed by hi. in, the question o^ Law reservedcase so

before the t. ri. aL has concLuded.

.
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(5) Any question so reserved
deterintried appeal. by theas an

discret. ton of the Court, may be
before the tri. aL has concLuded.

(6) The Court may send the case back to be amended
or restated i. f' it thinks it necessary so to do. "

The Crown's postti. on at the heari. rig of thi. s a LLCati. on
is that the Crown has no right o^ appea, . or other reined
agai. nst the decisi. on of thi. s Court under s339 0^ the Criminal.

Tt is the Crown's contenti. on that the onI. y wa theCode.

Crown can contest the determinati. on i. s by way of case stated

under s408. Tt i. s the submi. SSLon o^ Mr Wi. Lde QC, counseL ^or
the Crown, that the court has a di. screti. on to rant. or make

the rese, :vati. on on a question of Law pursuant to s408.

Tt i. s contended by the Crown that s408 makes two separate
The fi. I:. st i. s that the court must,provLSLons. theon

appl. i. cati. on of counsel. for the accused before verdi. ct, state a
case and, secondl. y, i. n any other case the court couLd state a

case of i. t's own voLi. ti. on, wi. th wi. thout appLi. cati. on. The

court does not appLi. cati. on by counseL for therequLre

accused person ^Or the court to exercise such di. SGI:'eti. On.

i, s to be heard and
Court and, the,. n

heard and deterintried

. .

Tt is the second power that the Crown reLi. es upon and
submi. ts that T should exerci. se the di. SGI:'eti. on that T have and

state a case to the Court of Cri. mina, . Appeal. .

.

The respondent objects to the app, .i. cati. on for the
reservati. on of stated and submi. ts there iscase nO

juici. sdi. cti. on pursuant to s408 of the Cici. intrial. Code to constder

the appLi. cati. on. The respondent seeks a dec, .airat. ton from thi. s
court to that effect.

.

an

or

Mr MCDonal. d, counseL for the respondent, argues fi. r'stLy

that s408(I. ) and (2) does riot confer a power on the prosecutor
to the court torequest a question ^or the

consi. derati. on of the Court of CT'tintna, . Appeal. . SecondLy,

counsel. for the respondent argues that s408 i. s part of a

statutory scheme and the Crown seeks, under s408(L), to obtai. n

a

reserve
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a power by i. impLi. cation. Such riot there bypower

tinpJ. i. cation. The Legi. SLature provi. des for those

when a prosecutor can seek a court to reserve a questton for

the consi. deratton o^ the Court of Ciri. ini. na, . Appeal. and that i. s

set out i. n s409(,.) of the Northern Territory Cri. intrial. Code.

CounseL ^or the respondent re^erred to the i. riter-reLati. onshi. p

between s408(I. ) and s408(2), stati. rig that, i. n parti. CUI. air

the PI. atn wordi. rig of s408, juri. sdi. cti. on of the court to state

a case to the Court of Cri. ini. nal. Appeal. depends orig

( ,. ) there betng an appl. i. cation by

court of i. ts own motion; and

The rel. evant. provisions of the Supreme Court Rul. es

Order 64 and Order 46.02 (I. ) which states:

( 2 ) there must be a convi. cti. on.

LS

"46 . 02

( t)
shaLl. be

orders. "

occasLons

Secti. on 408 of the Northern Territory Ci:tintnal. Code has

apparentLy riot been before the Northern TeX. I:. i. to, ry Supreme
Court for consi. derati. on. However, stintLair secti. ons have been

considered i. n Western AUStraLi. a and Queensl. and.

APPLTCATl:ON BY SunniONS

.

An appLi. cati. on made on rioti. ce to a person
by summons, unLess the court otherwi. se

*

the accused

Tn the early Western AUStraLi. an case of R V Davis (1.904
3.906) 7-8 WALR 78, a very si. ini. La, r secti. on to s408 Northern

Tel:'I:'i. tory C, :tintnaJ. Code, s667 of the Western AUStraLi. an

C, :LintnaL Code (si. rice repeal. ed), was considered by the FULL
Court (Parkei, ACJ, MCMi. 1.1. an, Burnsi. de JJ). S667 i. n part reads
as ^oLl. ows:

on

or the

"When any person i. s i. ridi. cted for any indi. ctabLe o^^ence,
the court before whi. cti he i. s tici. ed must, theon

appLi. cati. on of counsel. for the accused person made before
the verdi. ct, and may i. n i. ts discreti. on, either before or
after judgment, wi. thout such appLi. cation, reserve any

are
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question of Law whi. ch arLses on

consi. derati. on of the Supreme Court. "

Parke, r ACU', after considering the words o^ that part of
the secti. on, came to the concJ. uston "that this mode o^ appeal.
provided by the Code was inserted for the beneti. t of the

accused person. " (p 79). He a, .so noted that "judgment" in the
section meant "sentence" as opposed to "verdi. ct, , and on that

basis he states that this porti. on of the secti. on cl. earl. y
contemplates that the accused must be convi. cted before the

Learned judge who presi. des at the trial. can state a case.

FLIEt. her, Parker AC, T notes that there is no mention i. n the

secti. on of the counsel. for the prosecuti. on, and that s67L

(whi. ch is SLmi. Jar to s409(I. ) Northern Territory Cri. minaL Code)
"i. s the onLy section which deal. s with the power of the court
to state a case on the appLi. cation o^ the counseL ^or the

prosecution and that i. s only i. n cases where the accused person

has been convi. cted and judgment has been arrested. " (p 80)

.

the trial.

The next porti. on o^ s667

s408 (2) and reads as to 1.1.0ws:

for the

"Tf the accused person i. s convicted, and a question of
Law has been so reserved before judgment, the court may
either pronounce judgment the convicti. on and respite
executi. on o^ the judgment, postpone the judgment unti. L
the questton has been consi. dered and deci. ded, and may
either comintt the person convi. cted to prison or admi. t him
to batl. or recogni. sance, with or wi. thout sureti. es, and i_n
such sum as the court thi. nks fit, condi. ti. oned to appear
at such ti. me and PI. ace as the court may di_rect. , and to
render hi. mseLf in executi. on or to receive judgment as the
case may be. "

(as i. t then was)

Tn rel. ati. on to this Parke, : ACJ (p 79) stated:

"That porti. on of the secti. on, i. t to alsoseems me,

clear, .y contempLates that the accused person must be
convi. ct. ed. T^ it contempl. ates the stat. trig of a case
where the accused person has been found riot gutLty, there
i. S nO provi. SLOn that the accused person is to reinai. n i. n
custody bail. unti. I. thi. s courtto be a}Lowedor On

considers the stated by the Learned judge whocase

presides at the ti:IaL. "

on

or

LS stintl. a, , to
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Burnsi. de J, who agreed with the deci. SLon of Parke, , ACJ,
stated at p 823

"Turni. rig to the Ciri. ini. naL Code, i. t i, s worthy to
observe that it does riot confer any new rights on
the Crown, and anyone who reads Secti. on 667 0^ the
Code wouJ. d be struck tinnedLate, .y by the fact that
the conviction o^ the a condi. ti. onperson was

precedent to matters betng reserved ^or the opi. ni. on
o^ the court. "

The case o^ R V Davis was cited i. n the Queensland case R

v BZZ. jot t,. 9381 St R Qd 31.1. . Tn that case, the material.

secti. on o:6 the Code was s668B which the FULL Court stated was

very stintLa, , to s667 of the Western AUSt. I:'al. tan Ciri. intrial. Code.

As a resul. t the FULL Court (Bl. air CJ, Webb a', Hairt AJ) found

i. t impossi. bJ. e to di. sti. rigui. sh the Western AUSt, :aLi. an decision

and i. ridi. cated that that case was ri. ghtJ. y deci. ded.

The FULL Court heLd that the Learned trial. judge had no
questionspower to re^elf before vei, di. ct, fi. ridi. rigand

themselves i. n agreement wi. th the deci. SLon of the FULL Court of

Western AUStraLi. a in R V Davi. s (sup, ra), they quoted the
toLLowi. rig passage:

"Tt i's a condi. ti. on precedent to the exerci. se by the court
before which a person i. s tri. ed of the power conferred by
s667 0^ the C, ri. ini. naL Code to state a case ^or the opLnLon

of the FULL Court on points of Law artsi. rig at the tri. aL,

.

that the person tried shaLL have been convi. cted by the
jury. Tf the jury acquitted the accused or fat, . to agree
i. n a vex'di. ct, the Judge at the tri. a, ., whether at request
of counseL ^or the accused or i. n the exerci. se of hi. s own
di. scret. ton, has no power under s667 to state a case. No

for the FULL Court be reserved under thecase can

C, rimi. naJ. Code at the instance of the prosecutor except as
provi. ded by s67, .. Tn the case here reported, the jury
riot havi. rig convicted the accused, the court deci. tried to
deal. with the points of Law raised in the case which had
been stated. " (Binphasi. s mine) .

Tn R V Parry (1.979-,. 980) 23 SASR 1.87, even though the
stated Grimi. naZs350 ( I. ) of the LawprovLSLon

ConsoLtdati. on Act (S. A. ) worded di_ffeirentl. y to the

reLevant provisions in Western AUStral. Ia and Queensl. and, Legoe
J (wi. th whom Zel. l. trig J and Jacobs a' agreed), noted that the

case

was
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cases of R V Davis and R V EZZi. ot were nevertheLess strongl. y
persuasive in rel. atton to a s350 case stated.

Legoe a' (p ,. 93 & 1.94) proceeded to quote :61.0m R V Davis

and R V EZJi. ot (stintLa, , to that quoted above) and heLd that in
hts opJ. nLon:

. . . for the reasons expressed by the court in R. v.
Dayi. s and confirmed i. n R. v. EZJtot, T wouJ. d hol. d that
thi. s court 'has no ju, ri. sdi. ct. ton to consi. der the case
stated' (per Parke, r A. C. J. in R. v. DayLs). ,,

,,

Therefore

authori. ti. es have

ju, :i. sdi. cti. .on .

Fi. naLJ. y, i. n R V Bri. ght & Others t,. 9801 Qd R 490 s72(I. ) of

the Judiciary Act (si. ini. Jar, .y worded to s408(I. ) Northern

Territory Cri. intrial. Code & s668B Queens, .and Cri. minaL Code) was

consi. dered by the FULL Court (D. M. CampbeLl. , Andi, ews &

ConnoJ. ,. y a', T). Tn rel. ati. on to thi. s secti. on, Campbel. L J (p 492)

stated that s72(".) contempLated reservation o^ questi. ons of
Law after convicti. on and a further indi. cati. on that that i. s

what was triterided i. s gleaned from s72(2) Judiciary Act whi. ch
stint, .ar i. n wordi. rig to s408(2) Northern TeX', ri. toryvery

Cri. intrial. Code. Tn deci. di. rig thi. s, CampbeLl. J appl. Led R v

ELJi. ot, i. n whi. ch it was bel. d, as stated above, that a case

couLd on, .y be stated under s668B of the Cri. ini. nal. Code where

the accused i. s convicted. (He noted s668B is in si. ini. Lax' terms

to s72 (I. ) of the Judiciary Act).

the

aJ. so

Queens, .and

recei. ved

.

LS

and Western

approval.

. . .

CampbeJ. I. a"s view was further con^ticmed by Connol. ,. y J at
p 497 where he stated:

.

Ln a

AUStraL, .an

Lawcommon

"At the begi. rini. rig of argument our attenti. on was di. rect. ed
to features of the Judiciary Act whi. ch make i. t more than
doubtful. whether questtons of Law can be reserved under
s72 before verdi. ct and convi. ct. ion. C^. R V EZZ. jot t,. 9381
St. . R. Qd. 3LL. "

Ln

Tn appl. ying the above authori. ti. es whi. ch involve deci. SLons

reLati. on to secti. ons i. n Western AUStral. i_a, Queensland and
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South AUStraLi. a whi. ch are very stintLar to s408 0^ the Northern

Tel:'Ifi. tory C, ,tintnaL Code, T wouJ. d concLude that T have

ju, ,i, sdi. cti. on under s408 to consi. der the appLi. cati. on i. n the
Tt i, s cl. ear from the authori. ti. es, that under s408summons.

onLy the accused can appLy ^or the reservation o^ a question
of Law, and not the prosecuti. on. The prosecutton has
avenue to reserve a case for the consideratton o^ the Court of

Cri. ini. naL Appeal. pu, ,suant to s409(,.) when a court, before whi. ch
a person i, s convicted on i. ridi. ctment arrests judgment.

Further, ^or an app, .i. cation to reserve a questton of Law

under s408(,.) the accused must be convicted (a, .so evi. denced by
s408(2)) which is not the case here.

Accordi. rigl. y, T do not consider T have a di. sc, ,eti. on to

reserve a questi. on of Law for the consi. derati. on of the Court

of Cri. intrial. Appeal. .

J: agree wi. th the submi. SSLons of counseL ^or the

respondent. T make a decLairati. on that i. n this matter the

court does riot have jurisdiction under s408 of the Northern

Territory C, ,tintnal. Code to reserve a question of Law for the
consi. derati. on o^ the Court of C, rimi. na, . Appeal. .

.~ ^

nO

,

an
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