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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

 

No. 123 of 1993 

      IN THE MATTER OF the Work Health 

Act  

 

      AND IN THE MATTER OF an appeal 

from a decision of the Work Health 

Court 

 

 

      BETWEEN: 

 

 

      THE NOMINAL INSURER 

       Appellant 

 

 

      AND: 

 

 

      DUSAN MILJANOVICH 

       Respondent 

 

 

 

CORAM:   KEARNEY J 

 

 REASONS FOR JUDGMENT 

 

 (Delivered 21 October 1994) 

 

  The appeal 

  This is an appeal from a decision of the Work Health 

Court (herein "the Court") allowing the respondent's claim to 

recover compensation under Part V of the Work  Health Act 

(herein "the Act").  The appeal from the Court is limited to "a 

question of law"; see s116(1) of the Act. 

  The Notice of Appeal sets out two grounds of appeal, 

viz:- 
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  "1. The Court erred in law in finding that the 

respondent was totally incapacitated from all 

forms of employment in that:- 

  

   (a) the Court found that the respondent had a 

limited capacity for light duties in a 

tailor-made job; 

 

   (b) there was no evidence before the Court as to 

the availability of the type of work for 

which the Court had found the respondent 

[had that limited capacity; and] 

 

   (c) the Court should have found that it could 

not make a finding of total incapacity in 

the absence of evidence of the type referred 

to in paragraph 1(b) above. 

 

   2. The Court erred in law [in] failing to afford the 

appellant any sufficient opportunity to make 

submissions on the evidence [in that:] 

 

   (a) The evidence at trial was completed on 

9 February 1993; 

 

   (b) the appellant was given a further 14 days to 

lodge written submissions; 

 

   (c) the Court ordered that the appellant pay to 

the respondent interim payments of 

compensation pending the judgment of the 

Court; 

 

   (d) written submissions were not lodged by any 

party; 

 

   (e) the Court delivered its judgment without 

further inquiry as to the reason for the 

failure of the parties to lodge written 

submissions; [and] 

 

   (f) the circumstances of the delivery of the 

judgment amounted to a denial of natural 

justice to the appellant." 

  Parties who did not appear on the appeal 

  The first and third named respondents to the claim 

before the Work Health Court, Australian Caterers Pty Ltd and 

Australian Caterers (New Contracts Division) Pty Limited, did 

not appear at the hearing of the appeal.  I was informed by 
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Mr Tippett of counsel for the appellant on the first day, 

21 September 1993, that those companies had not been served with 

the Notice of Appeal.  He then applied orally pursuant to r87.02 

and r2.04 of the Supreme Court Rules to dispense with the 

requirements of r87.07 and r87.08.  The Notice of Appeal was 

served on these companies by facsimile on that day.  I note in 

passing the observations by Martin J (as he then was) in J-Corp 

Pty Ltd v Ingram (1988) NTJ 328 at 334-5.   

  In support of his application Mr Tippett relied on 

Exhibit P1, a letter of that day from Messrs Elston & Gilchrist 

to Mr Frank Martino, and his faxed reply.  Mr Frank Martino is a 

director and shareholder of both the first and third 

respondents. 

  Mr Southwood of counsel for the respondent did not 

object to the oral application but reserved the right to apply 

for the costs of the adjournment to allow the appellant to serve 

the Notice of Appeal.  On that basis I directed on 21 September 

1993 that:  

  "Time be extended under r87.07 to ensure the Notice of 

Appeal be served on the other two parties today; and 

secondly, dispense with compliance with the 

requirements of r87.08 in light of the facsimile 

service." 

In the result it sufficiently appeared that the companies had no 

interest in the appeal. 

  The general background to the claim for compensation 

  The events which led to the claim, and the history of 

the pleadings in the Court, are set out by the learned 

Magistrate at pp1-7 of his reasons for judgment of 16 June 1993, 

as follows:- 
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  "Proceedings claiming compensation were initially 

instituted on behalf of Dusan Miljanovich (the worker) 

on 1 July 1991 against Australian Caterers Pty Ltd, 

Respondent - - - by his legal representative when an 

"Application to the Work Health Court for 

Compensation" (Form 1) was filed (Court file No. 

9112559). 

 

  The statement of claim, which is incorporated in the 

application, provided: 

 

  "STATEMENT OF CLAIM 

 

  1. At all material times the Applicant was employed 

by the Respondent as general hand at various 

places in the Northern Territory of Australia. 

 

  2. On or about the 13th day of April 1987 the 

Applicant sustained injuries during the course of 

his employment with the Respondent when he was 

involved in a motor vehicle accident on that day. 

 

  3. The Applicant's injuries were lacerations, 

whiplash injury to the neck and strain of the 

lumbar spine. 

 

  4. As a result of the injuries sustained by the 

Applicant he has been totally incapacitated for 

employment as from the 30th June 1987 except:- 

 

   (i) A period of two (2) months from 18 September 

1987 until mid November 1987; 

 

   (ii) From 15 January 1988 until 6th February 

1988. 

 

  5. The Applicant reported the accident and injuries 

to the Respondent on or about the 14th day of 

April 1987. 

 

  6. The Applicant submitted to the Respondent a claim 

for benefits pursuant to the provisions of the 

Work Health Act. 

 

  7. The Respondent admitted liability to make 

payments to the Applicant pursuant to the 

provisions of the Work Health Act. 

 

  8. The Applicant has received no payment, benefit or 

allowance from the Respondent pursuant to the 

provisions of the Work Health Act in relation to 

any of the periods of incapacity referred to 

above. 
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  9. The Applicant claims commutation of future 

payments pursuant to Section 74 of the Work 

Health Act. 

 

  10. As at the 13th day of April 1987 the Respondent, 

Australian Caterers Pty Ltd was not covered in 

full by a policy of insurance or indemnity 

obtained in accordance with provisions of the 

Work Health Act." 

 

  Filed at the same time as the Application was an 

Affidavit by Kenneth Alan Parish in support of a 

"request that this court order the respondent to make 

payments as for total incapacity to the applicant 

during the periods of incapacity set out in the 

application herein and to order the respondent to make 

payment of other benefits as sought in the 

application" (Paragraph 6). 

 

  Attached to this affidavit was firstly, an undated 

Workers Compensation claim form; secondly, a letter 

dated 3 April 1989 written by the worker's legal 

representatives in Western Australia to "the Manager 

Australian Caterers" (see Exhibit 2) and upon which 

there is endorsed in handwriting the words: 

 

   "we admit liability as requested on behalf of 

Australian Caterers P/C.  But Mr Miljanovich was 

instructed not to drive at night.   

   (signed) F. Martino". 

 

  Thirdly, twenty-one medical certificates apparently 

provided to the worker for various periods between 

1989 and 1991 certifying as to his unfitness to work. 

 

  There is no proof of service of the Application for 

Compensation or the Affidavit on this file but a 

photocopy of a report by a "Nigel Povey, Private 

Bailiff" appear on the file and in this report it is 

claimed that the original documents were served on one 

"Carmel D'Ameilda" on 5 July 1991 at "the Tennant 

Creek Tavern, Patterson Street".  It is also claimed 

that "copy docs" were served on Frank Martino at "TC 

Tavern, Patterson Street, Tennant Creek" on 29 July 

1991.  It is unclear when or how this report was 

attached to the court file. 

 

  On 31 July 1991 Mr Gray SM ordered: 

 

      "1. Respondent to pay to the Applicant 

compensation for the periods referred to in 

paragraph 4 of the application and the 

Applicant's expenses referred to in 

paragraph 9 of the application. 
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   2. Costs in the cause. 

 

   3. General liberty to apply. 

 

   The order made on the basis that the Respondent 

has admitted liability and not made any payments 

of compensation". 

 

  On court file No. 9117014, the Nominal Insurer applied 

to "Reopen an Award, Section 170".  A Statement of 

Claim naming Dusan Miljanovich as Respondent 

incorporated into the application a Statement of Claim 

which provided: 

 

   "STATEMENT OF CLAIM 

 

   1. By Statement of Claim dated the 1st day of 

July 1991 in which the Respondent was 

Applicant and Australian Caterers Pty Ltd 

was Respondent, the Applicant alleged that 

he was employed by Australian Caterers Pty 

Ltd on the 13th day of April 1987 when he 

sustained injuries during the course of his 

employment with Australian Caterers Pty Ltd 

when he was involved in a motor accident on 

that day and that as a result of that 

accident he has remained totally 

incapacitated for employment. 

 

   2. The Respondent allegedly served the employer 

with an undated claim for compensation and 

the employer allegedly admitted liability 

for the said claim. 

 

   3. The Applicant seeks an order of the Court 

reopening the agreement of the employer and 

awards made by this Court under which 

compensation is payable on the ground that 

there is reason to believe that the employer 

has not in good faith endeavoured to protect 

his own interests and taken reasonable steps 

to that end." 

 

  An Answer dated 12 September 1991 was filed by the 

worker on 12 September 1991 in which the Nominal 

Insurer's Application was opposed. 

 

  On 3 October 1991 the worker's legal representatives 

filed a further "Application to the Work Health Court 

for Compensation" naming Australian Caterers Pty Ltd 

of 41 Ambrose Street, Tennant Creek in the Northern 

Territory of Australia as "Employer" (See file No. 

9119526). 
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  A nine paragraph statement of claim is incorporated 

into this Application in the same terms as the ten 

paragraph statement of claim dated 1 July 1991 except 

that paragraph nine (claims for hospital, medical, 

surgical expenses, etc) [sic] in the statement of 

claim of 1 July 1991 is deleted from the statement of 

claim of 3 October 1991. 

 

  On 7 October 1991 all three files, 9112559, 9117014 

and 9119526 were listed for a preliminary conference 

during which the following order was made by 

Mr Lowndes SM: 

 

   "Ordered that: 

 

   1. Files be joined. 

 

   2. Leave to be granted to applicant to join  

Nominal Insurer as a second respondent. 

 

   3. Nominal Insurer file an answer within 14 

days. 

 

   4. Mutual discovery within a further 14 days. 

 

   5. Preliminary Conference adjourned to 

18 November 1991 at 9.00 am". 

 

  On 18 November 1991, during a further preliminary 

conference, Mr Gray SM made the following order: 

 

   "Ordered that: 

 

   1. Worker to join Nominal Insurer within 14 

days. 

 

   2. Nominal Insurer to file an answer within 14 

days. 

 

   3. Mutual discovery within a further 14 days. 

 

   4. Adjourned Preliminary Conference to 

28 January 1992". 

 

  On 2 January 1992 a further "Application to the Work 

Health Court for Compensation" naming AUSTRALIAN 

CATERERS PTY LTD of Stuart Highway, Katherine in the 

Northern Territory of Australia [sic] as First 

Respondent and THE NOMINAL INSURER as Second 

Respondent was filed on the worker's behalf (Court 

file 9200198).  This Application incorporated a 

statement of claim which consisted of the same nine 

paragraphs in the statement of claim filed on 

3 October 1991 and, in addition, the following 

paragraphs 10, 11, 12 and 13: 
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      "10. As at the 13th day of April 1987 the 

Respondent, Australian Caterers Pty Ltd was 

not covered in full by a policy of insurance 

or indemnity obtained in accordance with 

provisions of the Work Health Act. 

 

   11. The Respondent, Australian Caterers Pty Ltd 

has defaulted in payment of compensation 

under the provisions of the Work Health Act 

as ordered by the Work Health Court on the 

31st day of July 1991 and that default has 

exceeded the period of one month. 

 

   12. The Applicant claims hospital, medical, 

surgical, rehabilitation treatment and other 

expenses, details of which will be provided. 

 

   13. The Applicant claims payment of compensation 

pursuant to the provisions of the Work 

Health Act as for total incapacity during 

the periods of incapacity referred to 

above." 

 

  The Second Respondent (the Nominal Insurer) in its 

Answer dated 27 January 1992 claimed: 

 

   "ANSWER OF SECOND RESPONDENT 

 

   1. The second respondent does not know and 

cannot admit or deny the allegations 

contained in paragraphs 1 to 8 of the 

Statement of Claim herein. 

 

   2. The second respondent admits the allegations 

contained in paragraph 10 of the Statement 

of Claim herein.  

 

   3. The second respondent does not plead to the 

matters contained in paragraphs 11, 12 and 

13 of the Statement of Claim herein. 

 

   4. The second respondent denies that the 

applicant is entitled to the compensation 

claimed or at all". 

 

  On 28 January 1992 Mr Lowndes SM gave leave to the 

applicant to join AUSTRALIAN CATERERS (New Contracts 

Division) PTY LTD.  (This order is endorsed only on 

file No. 9117014). 

 

  A further "Application to the Work Health Court for 

Compensation" dated 30 December 1991 was filed on 7 

February 1992 naming AUSTRALIAN CATERERS PTY LTD of 

Stuart Highway, Katherine [sic] as the First 
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Respondent The NOMINAL INSURER as Second Respondent 

and AUSTRALIAN CATERERS (New Contracts Division) PTY 

LIMITED of PO Box 606, Tennant Creek in the Northern 

Territory of Australia as the Third Respondent.  (See 

file No, 9200198). 

 

  A thirteen paragraph statement of claim in terms 

similar to that filed on 2 January 1992 (file No. 

9200198) is incorporated in this Application with two 

exceptions.  Firstly, the words "First Respondent", 

wherever appearing in the statement of claim of 2 

January, are amended to read "the First and/or Third 

Respondent" so that the worker claims he is entitled 

to recover against "the First and/or the Third 

Respondent" as his employer.  Secondly, paragraph 

seven of the Statement of claim filed on 7 February 

1992 provides: 

 

   "The First Respondent and/or the Second 

Respondent admitted liability to make payments to 

the applicant pursuant to the provision of the 

Work Health Act".  (My underlining). 

 

  This I take to be a typographical error and should 

read:  "The First Respondent and/or the Third 

Respondent admitted ......". 

 

  On 17 February 1992 Ms Thomas CSM (as she then was) 

endorsed files 9112559, 9117014 and 9119526 with the 

words "this action now included in file 9200198" which 

file was in turn endorsed by Ms Thomas on 17 February 

1992 as adjourned for hearing to 4 August 1992. 

 

  Save for the answer of the second respondent, the 

Nominal Insurer, dated 27 January 1992 (file No. 

9200198), there are no pleadings to the various 

applications and statements of claim filed on behalf 

of the worker.  In particular the First and Third 

Respondents has not pleaded to any of the worker's 

statements of claim and the Second Respondent has not 

pleaded to the Application and statement of claim 

filed on 7 February 1992. 

 

  Both the worker and the Nominal Insurer were legally 

represented.  Mr Frank Martino, a director and 

shareholder of the First Respondent before its sale at 

some date not revealed but prior to the institution of 

these proceedings, and also a director and shareholder 

in the Third Respondent (at the time of this hearing 

no longer operating) appeared for the First and Third 

Respondents.  There was no objection to my hearing the 

worker's claim on the basis of the pleadings on file 

No. 9200198. 
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  The taking of evidence was completed on 9 February 

1993 at which time I adjourned to enable the parties 

to provide written submissions.  To date I have not 

received any submissions from any party. 

 

  The worker and three doctors, Dr Miller, Dr Hayes and 

Dr Johnstone testified in support of the worker's 

application.  For the Nominal Insurer, Mrs Maureen 

Butt, Clerk, Ms Leanne Ralston, Accountant and Office 

Manager, and Mr Bromwich, a surgeon, testified.  Mr 

Martino testified on behalf of the Third Respondent. 

 

  Because the First and Third Respondents did not file 

an Answer to any of the worker's Applications or 

Statements of Claim, because the Second Respondent has 

not pleaded to the Application filed on 7 February 

1992 and its Answer dated 27 January 1992 is drawn in 

very broad terms, and because I have not had the 

benefit of submissions from the parties, the issues 

for my determination in respect of each party, were 

not clearly defined. 

 

  From the way in which the respective parties have 

presented their cases however, and on the basis of the 

pleadings, I have concluded the issues for my 

determination are whether the worker (1) suffered an 

injury;  (2) arising out of or in the course of his 

employment with the First and/or Third Respondent;  

(3) the worker's past and present incapacity for work 

as a result of his injury;  and (4) his entitlement, 

if any, to compensation." (emphasis mine) 

His Worship proceeded to consider these 4 issues, seriatim, and 

made the following determinations in relation thereto:- 

     "1. That the worker suffered a cervical strain injury 

of moderate to severe intensity complicated by 

bilateral cervico-brachial syndrome together with 

an injury to the lower lumbar spine on the 

evening of 13 April 1987 on the Stuart Highway 

about 5 kilometres south of Emerald Springs which 

arose out of and in the course of his employment 

with the Third Respondent; 

 

  2. The worker has been totally incapacitated for 

work since 30 June 1987 except for: 

 

   (i) a period of 1 week in July 1987; 

 

   (ii) a period of 2 months from 18 September 

1987 until mid November 1987; and 

 

   (iii) From 15 January 1988 until 6 February 

1988. 
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  3. The worker remains totally incapacitated. 

 

  4. The worker is entitled to compensation in 

accordance with the provisions of the Work Health 

Act on the basis of his total incapacity since 

1987 with the exceptions as previously outlined 

in paragraph 2. 

 

  5. In default of agreement between the parties the 

amount of weekly compensation to be reserved for 

further argument. 

 

  6. The worker's entitlement to compensation for 

hospital, surgical and other expenses is reserved 

for further argument. 

 

  7. The worker's entitlement to commutation of 

compensation is reserved for further argument. 

 

  8. The Respondents to pay the Applicant's costs. 

 

  9. There be liberty to the parties to apply." 

  

  It will be necessary, in relation to the two grounds 

of appeal (see p2), to refer in some detail to the evidence of 

incapacity before the Court; see pp33-39.  It is convenient to 

outline here the nature of the respective cases sought to be 

made out by the parties, on the appeal. 

  The appellant's case on appeal- a general outline 

  Mr Tippett of counsel for the appellant dealt first 

with ground 2, which he characterized as the appellant's 

"principal complaint". 

   Submissions on Ground 2: denial of natural 

justice (p2) 

  In essence, Mr Tippett submitted that in the hearing 

of the claim there had been a denial of natural justice by the 

Court- 

  "- - - in that the appellant was precluded from 

putting written submissions before the Court [which] 
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was obliged to hear a fair presentation of argument in 

the circumstances of this case prior to arriving at 

its decision." 

This follows more or less the law as stated by Kirby P in 

Escobar v Spindaleri (1986) 7 NSWLR 51 at 56, the authority on 

which Mr Tippett relied as the "significant basis" of the 

appellant's submissions on this ground. 

  Mr Tippett submitted that to ascertain if this denial 

of justice had occurred, keeping in mind that "in the end the 

obligation lay with his Worship" to "[provide] the appellant in 

these proceedings [with] a fair opportunity to present argument 

[in this case]" before reaching his decision, the following 

questions had to be addressed, viz:- 

  1. whether the appellant's solicitor's admitted 

failure to provide his Worship with written 

submissions amounted to either a waiver by the 

appellant of its right to address the Court on 

the issues, or in some other way to a resiling by 

the appellant from its insistence on addressing 

the Court; and  

  2. whether the appellant's solicitor's delay in 

providing those submissions was relevant, in the 

circumstances. 

  As to these questions, Mr Tippett submitted as 

follows.  The appellant had neither expressly nor impliedly 

waived its right, nor its solicitor's right, to address the 

Court on the issues.  An express waiver of that right had to be 

found, in any event, and breach of the order as to written 

submissions (p25) did not constitute a waiver.  The appellant's 
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solicitor's delay in providing submissions was not relevant to 

the question whether natural justice had been denied; it was 

explicable on the basis that the appellant was not personally 

responsible for the delay, and although its solicitor was 

responsible for the delay many factors contributed to it which 

were beyond the solicitor's control.  In the circumstances, "his 

Worship was bound to at least satisfy himself that - - - 

Mr Morris didn't want to put in submissions"; this was necessary 

to meet the obligation on his Worship to provide a fair 

opportunity to present argument.  The Magistrate was under a 

continuing obligation to ensure "due process" in the concluding 

part of the case. 

  In support, and pursuant to s116 of the Act and Rules 

84.23.1 and 84.23.2, Mr Tippett relied on two affidavits of Ian 

McDonald Morris of 20 September 1993 (Document 6) and 

21 September 1993 (Document 7); on Meredith Claire Day's 

affidavit of 20 September 1993 (Document 8); and on the audio 

tapes of proceedings in the Court on 9 February 1993 (Exhibit 

P2) and 16 June 1993 (Exhibit p3).  Portion of the former tape, 

and the whole of the latter were played; the contents are at 

pp23-25 and 26, respectively.  He relied in particular on 

Escobar v Spindaleri (supra), especially at p56, and also on 

Mayes v Mayes (1971) 2 All ER 397 and Stead v State Government 

Insurance (1986) 161 CLR 141 at p145; he also referred to 

Consolidated Press Holdings Ltd v Wheeler (1992) 84 NTR 42, 

Jones v National Coal Board [1957] 2 Q.B. 55 at p67, Buyong v 
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Ready-Mix Concrete (NT) Pty Ltd (1989) 67 NTR 1 and J & H 

Timbers Pty Ltd v Nelson (1972) 126 CLR 625. 

  Mr Nosworthy of counsel for the appellant at the 

adjourned hearing of the appeal on 1 February 1994 adopted 

Mr Tippett's submissions.  He submitted further that the 

following 4 factors were relevant to the decision whether there 

had been a breach of natural justice in the hearing before the 

Court, viz:- 

  1. The respondent had suffered "no significant 

prejudice as a result of the course of events" 

since he was in receipt of interim payments the 

only prejudice he would have suffered, if his 

Worship had adjourned the hearing on 16 June 1993 

to allow the appellant to put its submissions, 

would have been that his case would not then 

finally have been resolved. 

  2. The appellant, as opposed to his solicitor, had 

the right to have its case put before the Court;  

  3. The delay and failure on the part of the 

appellant's solicitor to provide submissions to 

his Worship were entirely explicable by reference 

to circumstances beyond his control.  

  4. The evidence supported the proposition that 

his Worship on 16 June 1993 in the circumstances 

(p26) had "a minor lapse of impatience which led 

to error". 

   Submissions on Ground 1 (p2)  
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  (These submissions are considered further, in detail, 

at pp40-44).  Mr Nosworthy contended that this ground attacked 

his Worship's finding that the respondent was totally 

incapacitated pursuant to s65(2),(6) and s68 of the Act: see 

that part of his Worship's reasons for judgment at pp39-40.  

Mr Nosworthy submitted that his Worship had erred in his finding 

of total incapacity (p40), because although the onus of proof 

lay on the respondent (J & H Timbers Pty. Ltd. v Nelson (supra) 

at p636, per Menzies J):- 

  (1) he had failed to refer expressly to the onus on 

the respondent to establish that at all relevant 

times he was incapacitated, and to establish the 

extent of that incapacity; and 

 

  (2) he had failed to state expressly how the 

respondent had discharged that onus.  

  Mr Nosworthy developed this argument, as follows.  

First, his Worship had failed to deal with a "lacuna in the 

[proof of the respondent's] case", in that the evidence showed 

that the respondent clearly had a capacity to carry out certain 

clerical and administrative work.  This meant that the evidence 

did not support his Worship's critical finding (p40) of total 

incapacity, since the respondent had not proved that work of 

that type was unavailable to him.  Second, his Worship had 

failed to relate the evidence, in particular the evidence (see 

pp35, 37) of "functional overlay or matters of that sort", to 

the issues raised by the pleadings; "the [respondent's] case 

[was] pleaded and put as one of physical incapacity."  

  On this basis, it was submitted that his Worship's 

failure to explain the process by which he came to his 
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conclusion of total incapacity either amounted to an error of 

law or suggested that an error of law had occurred.  

  In support, Mr Nosworthy relied on J & H Timbers Pty 

Ltd v Nelson (supra), Buyong v Ready-Mix Concrete (NT) Pty Ltd 

(supra), Tiver Constructions Pty Ltd v Clair (1992) 106 FLR 121 

and Bavcevic v The Commonwealth (1957) 98 CLR 297. 

  The respondent's submissions - a general outline 

   Submissions on Ground 2 (p2) 

  Mr Riley QC of senior counsel for the respondent 

accepted that a denial of natural justice constitutes an error 

of law: see Escobar v Spindaleri (supra) and Consolidated Press 

Holdings Ltd v Wheeler (supra).  I observe that this is clearly 

correct.  However, he submitted that there had been no denial of 

natural justice in the hearing by the Court. 

  He submitted that the question to which this ground of 

appeal gave rise was whether the appellant had been given a 

reasonable opportunity to present its case to the Court, in the 

particular circumstances.  Whether the appellant had waived its 

right to be heard, or the question of whose fault it was that 

that undoubted right had not been exercised, were not questions 

relevant in the circumstances of this case to whether the 

appellant had been denied natural justice. 

  He submitted that on 9 February 1993 the learned 

Magistrate had "granted the parties the opportunity to make 

written submissions" (see pp23-5), and in the circumstances of 

this case that constituted "a reasonable opportunity to be 

heard."  Further, before the Court sat on the morning 
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his Worship delivered judgment, 16 June 1993, or on the previous 

day (when the appellant's solicitor was informed when judgment 

would be delivered - see p26), he could have informed 

his Worship that he required "extra time" to make submissions; 

this was not done.  Mr Riley put his point succinctly, viz:- 

   "- - - the relevant facts are that the opportunity to 

address was afforded to the appellant; it failed to 

exercise that opportunity.  It failed to take any step 

to preserve the right or to re-ignite the right once 

it had passed, and it was too late [to do so] when 

judgment had been delivered."   

On this basis, he submitted that in this case there was no  

denial of natural justice;  it was simply a case of the 

appellant choosing not to take advantage of the reasonable 

opportunity to make submissions which was made available to it, 

or inadvertently failing to do so.  

  He further submitted that it was irrelevant whether it 

was the appellant or its solicitor who had chosen not to take 

advantage of this reasonable opportunity to make submissions, or 

had inadvertently failed to do so.  In either case the legal 

position was that:- 

   "- - - the litigant makes his choice by what his 

counsel does and does not do before the Court.  For 

that purpose, counsel is the litigant; it is the 

counsel who communicates with the Court and if the 

counsel fails to do so, then the litigant fails to do 

so". 

For these propositions, see Escobar v Spindaleri (supra) at p65, 

General Motors Holden's Pty Ltd v Moularas (1964) 111 CLR 234 

and R v Robinson [1977] Qd.R. 387 at 394.   

  Mr Riley also relied on Halsbury's 'Laws of England', 

4th ed. Vol.1 p174, par94.  He sought to distinguish the actual 

decision in Escobar v Spindaleri (supra), where it was found 
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that a breach of the rules of natural justice had occurred, on 

the basis that in that case the trial Judge had failed to invite 

submissions from counsel, whereas in this case (see pp23-5) 

his Worship had made a "clear invitation [to them] to make 

submissions." 

   Submissions on Ground 1 (p2) 

  Mr Riley had 2 submissions on ground 1. 

  First, there was evidence to support his Worship's 

findings of fact leading to his conclusion of total incapacity 

(see pp33-40); accordingly, applying Azzopardi v Tasman UEB 

Industries Ltd (1985) 4 NSWLR 139 and Haines v Leves (1987) 8 

NSWLR 442, those findings and conclusion were "unassailable" on 

appeal since s116(1) of the Act restricted the appeal to "a 

question of law". 

  Second, his Worship did not need to refer expressly to 

the onus of proof, for two reasons.  The first 

was that Buyong v Ready-Mix Concrete (NT) Pty Ltd 

(1989) 67 NTR 1 established that the doctrine of 

"odd lot" does not arise on a primary application 

for compensation by a worker, as here; 

accordingly, his Worship had not relied on the 

"odd lot" doctrine in finding total incapacity, 

but had simply applied ss65(2) and (6), and 

section 68 of the Act.  The second reason was 

that the evidence was so clear that his Worship 

had no trouble in reaching the conclusion that 

the respondent was totally incapacitated within 
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the meaning of s65(6) of the Act.    

 The parties' submissions on disposition of 

the appeal 

  On the basis that at least one of the grounds of 

appeal (p2) had been established Mr Nosworthy submitted that the 

appeal should be allowed, and the compensation payments brought 

to an end. 

  Mr Riley submitted that if the respondent succeeded on 

both grounds of appeal then of course the appeal should be 

dismissed.  However, if the appellant succeeded on either or 

both grounds of appeal then pursuant to s116 of the Act and in 

the light of ANZ Executors and Trustees Pty Ltd v Nader Jones 

(1986) NTJ 904 this Court should proceed to determine the 

respondent's application for compensation on the evidence before 

his Worship, which had been concluded, since there was no power 

to "remit" to the Court under s116(2) of the Act. 

  In reply, Mr Nosworthy submitted that the decision in 

ANZ Executors and Trustees Pty Ltd v Nader Jones (supra) should 

not be followed; the authorities on which Asche J, as he then 

was, relied to support the approach he adopted in that case did 

not in fact support it. 

  Against that outline of the way the parties argued the 

appeal, I turn to deal with the grounds of appeal. 

  Ground of appeal No. 2: denial of natural  

  justice (p2) 

   General considerations 
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  In considering the question whether there was a breach 

of the rules of natural justice in the hearing before the Court, 

the observations by Nader J in R v Chairman of Parole Board; ex 

parte Patterson (1986) 43 NTR 13 at pp19-20 are relevant.  At 

p20 his Honour said:- 

   "Whether a particular statutory power is 

conditioned on the observance of the principles 

of natural justice is a question of construction 

of the statute and the answer therefore has 

universal application.  But what is required in a 

particular instance of the exercise of the power 

will depend upon the facts of the case.  The 

requirement for natural justice will be 

universal, but the procedures called for by that 

requirement may differ from case to case: per 

Brennan J at pp367-70 [in Kioa v Minister for 

Immigration and Ethnic Affairs (1985) 62 ALR 

321]".  (emphasis mine) 

See also Asche J at pp27-31.  I respectfully adopt this 

approach. 

  It is clear that the rules of natural justice apply to 

a hearing before the Court: it is also clear that a denial of 

natural justice constitutes an error of law, within s116(1) of 

the Act.  See Escobar v Spindaleri (supra) and Consolidated 

Press Holdings Ltd v Wheeler (supra).  See also generally Twist 

v Randwick Municipal Council (1976) 136 CLR 106 at 110, Kioa v 

Minister for Immigration and Ethnic Affairs (supra), and Ex p. 

Patterson (supra).  The live question, as Nader J put it in Ex 

p. Patterson (supra), is as to "the procedures called for by 

that requirement" (in the particular proceedings before the 

Court) which will ensure, inter alia, that the parties have a 

reasonable opportunity to present their respective cases at the 

hearing. 
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  In Kioa v Minister for Immigration and Ethnic Affairs 

(supra) Brennan J said, at pp367-8:- 

  "Two distinct but closely related questions can be 

perceived in the cases relating to the exercise of a 

statutory power:  - - -  the more difficult and more 

frequently addressed question is what the principles 

of natural justice require in the particular 

circumstances.  In Salemi [No. 2] (1977) 137 C.L.R., 

at p451 Jacobs J said: 

 

   "The legislature is assumed by the courts to be 

aware of the principles of natural justice which 

are a part of the common law.  The application of 

those principles depends on the circumstances of 

the case.  It is seldom possible to say in the 

case of the exercise of any particular statutory 

power "All the principles which have ever been 

applied in ensuring natural justice will here 

apply' or on the other hand 'Natural justice was 

intended to be wholly excluded'.  The questions 

which must be asked are - in particular 

circumstances such as exist in this case did the 

legislature intend that the principles of natural 

justice should be wholly excluded?  If not, what 

particular principles should be applied?  I 

recognize that the search for legislative 

intention can be described as somewhat 

artificial.  What the courts do in the absence of 

express legislative intention is to ensure that 

power, whether it be judicial or quasi-judicial 

or executive, be exercised fairly, weighing the 

interests of the individual and the interests of 

society as a whole." 

 

  I would adopt this view though I should state my 

understanding of his Honour's question "what 

particular principles should be applied?"  The content 

of the principles which the legislature intends to be 

applied in the circumstances of a particular case 

cannot be discovered by reference solely to the 

statute.  Nevertheless, a legislative intention that 

the principles of natural justice apply is an 

intention that the principles appropriate to the 

circumstances of the particular case should apply. 

 

  The principles of natural justice have a flexible 

quality which, chameleon-like, evokes a different 

response from the repository of a statutory power 

according to the circumstances in which the repository 

is to exercise the power.  The variable content of the 

principles of natural justice was articulated by 

Tucker L.J. in an oft-cited passage in his judgment in 
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Russell v Duke of Norfolk [1949] 1 All E.R. 109, at 

p118: 

 

   "The requirements of natural justice must depend 

on the circumstances of the case, the nature of 

the inquiry, the rules under which the tribunal 

is acting, the subject-matter that is being dealt 

with, and so forth.  Accordingly, I do not derive 

much assistance from the definitions of natural 

justice which have been from time to time used, 

but, whatever standard is adopted, one essential 

is that the person concerned should have a 

reasonable opportunity of presenting his case.""  

   (emphasis mine) 

I respectfully agree.  Tucker L.J. in the passage cited was 

enunciating a cardinal principle of natural justice, that a 

person is to be given a fair opportunity to be heard.  See also 

Roebuck v Mayor etc. of Geelong West (1876) 2 VLR (L) 189 at 

191-2.   

  The Court in exercising its jurisdiction under the Act 

has a duty to ensure that each party is given a reasonable 

opportunity, in the particular circumstances, to present his or 

her case to the Court.  It is clear that neither the Act nor the 

common law imposes on the Court the "impossible task of ensuring 

that a party takes the best advantage of [that] opportunity", as 

Deane J put it in Sullivan v Department of Transport (1978) 20 

ALR 323. 

  Bearing these general observations in mind, I now turn 

to what occurred in the Court. 

   The proceedings in the Court 

  His Worship heard evidence on 5-7 August 1992, 

28 October 1992 and finally on 9 February 1993. 

  The respondent-worker and three doctors, Dr Miller, Dr 

Hayes and Dr Johnstone testified in the respondent's case.  For 
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the appellant, Mrs Marion Butt, Ms Leanne Ralston and 

Mr Bromwich, a surgeon, testified.  Mr Martino, the final 

witness, testified on behalf of the third respondent to the 

application. 

  For part of the proceedings Mr Morris was counsel for 

the appellant (then the respondent); Mr Southwood was counsel 

for the worker, the present respondent.  On 9 February 1993, 

after the evidence of the final witness had been taken, the 

following exchange occurred: 

  "HIS WORSHIP:  Mr Morris? 

 

  MR MORRIS:  Yes, Your Worship, I make the application 

I foreshadowed and that is that we be permitted to 

file written submissions. 

 

  HIS WORSHIP:  Firstly, do you propose to call any 

evidence? 

 

  MR MORRIS:  I don't propose to call any other 

evidence. 

 

  HIS WORSHIP:  I have no objection to you putting in 

written submissions, but you ought to know that I am 

going on 6 to 7 weeks leave in about 2 to 3 weeks 

time.  I have got 2 workers' compensation judgments to 

write by then and I have got a couple of others to 

write.  So the likelihood of my doing it before the 

end of April is not good.  I might be able to get it 

done before I leave if you don't put in written 

submissions; I expect that you will take at least a 

week to get those in.  I have got plenty of other work 

to do.  Even if you were to make submissions today, I 

don't know whether I could get it done but it would 

certainly give me a little bit more time rather than 

waiting for you to put written submissions in.  That's 

the difficulty I'm raising with you now.   

 

  MR MORRIS:   Yes, I accept that, Your Worship.  

Because of the fact I wasn't in court during the time 

that Cameron Ford [formerly counsel for the employer] 

was here, I'd like the opportunity of putting written 

submissions to make sure I have been able to put all 

matters before you.   

  HIS WORSHIP:   I guess I'll have to get a transcript 

of what Mr Martino said anyway; that will probably 

take - depending on the availability of Court 
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Reporting staff, that might take a week or 2.  I 

obviously raise it now because we've got the question 

of these interim payments which are being made as 

well. 

 

  I can probably say that firstly because of the fact 

that you probably won't be putting in written 

submissions for a week or two you might want to get a 

transcript of Mr Martino's evidence yourself in any 

event. Secondly, I've got to get a transcript and the 

Supreme Court is sitting and they get priority.  So 

it's unlikely I'll get transcript of his evidence for 

probably at least 10 days.  I'd say it would be 

unlikely I could give a decision in this matter before 

I get back from leave, and I don't get back from leave 

until 19 April so you probably won't expect a decision 

before early May. 

 

  MR MORRIS:  Yes.  I think it is just unavoidable, Your 

Worship. 

 

  HIS WORSHIP:  All right.  Mr Southwood does not have 

any objection, I'll - - - 

 

  MR SOUTHWOOD:  No, it's subject to this, Your Worship, 

in view of the time that Your Worship has indicated, 

we do seek that interim payments be continued, and we 

would seek they be continued now until further order. 

 

  HIS WORSHIP:  Yes, all right.  Anything else?  That's 

all right.  Yes, Mr Morris? 

 

  MR MORRIS: I have not got anything to put you in 

relation to the question of interim payments.   The 

only thing I would put to you is that I can have my 

submissions done by close of business, Monday.   I do 

not know how long Mr Southwood would take to have his 

submissions done.  I don't think I need to see 

Mr Martino's evidence; I took sufficient note of that 

while he was giving - and Your Worship cross-examined 

well, so - raised most of the issues.   

 

  HIS WORSHIP:  Yes, all right.  I cannot see any way 

out of it; I think I should continue these interim 

payments.  One of the reasons why this matter has gone 

over is because Mr Ford on two previous occasions 

asked for an adjournment; I think the first time 

because he wanted to get some instructions in relation 

to the evidence from the doctors and the matter did 

not proceed on that day; it was adjourned over until 

last week, and he was not available again.  So I think 

that at the end of the day the fault really does not 

lie with the worker, if that is the appropriate word. 
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  I adjourn sine die for decision; 2, parties to provide 

written submissions.   

 

  How long will you need to put in written submissions? 

 

  MR SOUTHWOOD:  I don't think I should need more than a 

week after receipt of my learned friend's written 

submissions. 

 

  HIS WORSHIP:  I just put in: parties to provide 

written submissions within 2 weeks. 

 

  MR SOUTHWOOD:  Yes, thank Your Worship. 

 

  MR MORRIS:  That would be sufficient. 

 

  - - -  

 

  HIS WORSHIP:  At this stage I'm asking all parties, - 

- - to put in written submissions within 2 weeks.   

 

  - - -  

 

  The order is the matter is adjourned for decision, the 

parties to provide written submissions within 2 weeks, 

and order interim payments of $331.85 to continue 

until further order."  (emphasis mine) 

  It can be seen from this exchange that his Worship 

acceded to a specific request by Mr Morris that the parties be 

allowed to make their submissions in writing, and be given some 

time to do so.  This was on 9 February 1993 and Mr Morris then 

anticipated (p24) having his written submissions ready prepared 

"by close of business, Monday", some 5 days later.  Mr Southwood 

considered he would not "need more than a week" after that 

(p24).  His Worship in the light of that fixed 2 weeks for 

written submissions to be put in (see above).  Mr Morris said 

that the 2 weeks "would be sufficient" (see above).  Neither 

party in fact provided written submissions within the 2-week 

period allowed.  In fact, no written submissions were provided 

by either party to his Worship prior to his decision being 

delivered on 16 June 1993, some 18 weeks after the hearing was 
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adjourned on 9 February and some 16 weeks after the time allowed 

for providing those submissions had expired.  Neither party at 

any time during those 18 weeks sought additional time to make 

submissions.  In his reasoned decision of 16 June 1993 his 

Worship referred to the fact that after 9 February 1993 he 

expected to receive written submissions, but had not received 

any; see pp9-10. 

  Mr Morris deposed in his affidavit of 20 September 

1993 that:- 

  "5. On 15 June 1993 at about 11.00 am I received a 

phone call from the Magistrate's Clerk in which 

she advised me that the decision in this matter 

was to be handed down tomorrow, namely 16 June 

1993 at 10.00 am.  There was no reference by the 

Magistrate's Clerk to the failure to file 

submissions during the telephone conversation on 

15 June 1993.  Prior to that date I had received 

no letter or other communication from the 

Magistrate or the Magistrate's Clerk in relation 

to the filing of submissions." (emphasis mine) 

  On 16 June 1993 his Worship handed down his reasons 

for decision.  It was common ground that this was at 10am.  The 

following is a complete transcript of the available tape of what 

took place in the Court on that occasion:- 

  "MR SCHNEIDER:  (inaudible) Mr Morris. Your Worship, I 

spoke to him about the matter yesterday and I expect 

him to be here, he said he knows it's on. 

 

  HIS WORSHIP:  All right. Yes, this matter of Dusan 

Miljanovich in the Work Health Court; I'll just hand 

down my decision.  Basically, I have said the worker 

has been incapacitated since 13 April and continues to 

be so.  I haven't quantified any of the compensation, 

I think the reasons that I publish will explain that. 

  

 

  Orderly. (Reasons for Decision handed to parties). 

 

  This may need to come back before me, Mr Schneider. 
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  MR SCHNEIDER:  Yes, I formally have to seek leave to 

the parties to apply if necessary. 

 

  HIS WORSHIP:  Well, I have given that anyway. 

 

  MR SCHNEIDER:  Thank you, Your Worship."  

See also the affidavit of M.C. Day of 20 September 1993. 

Mr Morris further deposed in his affidavit of 20 September 1993 

that:- 

  "6. On 16 June 1993 I was late [in attending the 

Court] because I was attempting to complete my 

submissions [which are contained in annexure "A" 

to his affidavit of 21 September 1993] in this 

matter and arrived no more than five minutes past 

10 o'clock by which time his Worship had already 

handed down his decision."  (emphasis mine) 

   Conclusion on Ground 2 

  I have considered the various matters set out in the 

affidavit of Mr Morris of 20 September 1993, particularly the 

contents of pars2-6.  However, for the purposes of deciding this 

ground of appeal, questions of 'fault' or waiver or prejudice or 

delay are not relevant, in light of the legal rules set out at 

pp19-22.  In my opinion, the question to be addressed to 

ascertain if the appellant was denied natural justice in the 

particular circumstances, is whether the Court afforded the 

appellant a reasonable opportunity to address it, thereby 

affording the appellant "a reasonable opportunity to complete 

the case [it] brings and to endeavour to persuade the court to 

the merits of that case", as Kirby P put it in Escobar v 

Spindaleri (supra) at p55.  In other words, I accept Mr Riley's 

submission at pp16-18; I reject Mr Tippett's formulation of the 

questions to be addressed (p12) and, accordingly, his 
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submissions thereon at pp12-13 and  Mr Nosworthy's submissions 

at p14.  

  Bearing in mind the adversarial nature of the 

proceedings in the Court, and that it is not the duty of the 

Court to perform the "impossible task" referred to at p22, I 

consider that it is clear that his Worship afforded the 

appellant a reasonable opportunity to address the court by means 

of written submissions, the form of address which Mr Morris had 

sought.  The appellant's solicitor had ample opportunity either 

to provide those written submissions to the Court within the 18-

week period prior to the decision being handed down on 16 June 

1993, or to indicate to the Court prior to 10.00am that morning 

that he wished to have additional time to make those 

submissions. 

  Neither opportunity was seized by the appellant's 

solicitor.  In my opinion, at 10.00 am on 16 June 1993 

his Worship was perfectly entitled to hand down his judgment, 

although Mr Morris had not appeared.  I note that he had given 

the appellant's solicitor approximately 23 hours notice of his 

intention to deliver judgment at 10am without any response. 

  I should say that I accept Mr Tippett's submission 

that "in the end the obligation lay on his Worship" to provide 

"the appellant in these proceedings [with] a fair opportunity to 

present argument [in the case]"; however, that is subject to the 

important qualification in Sullivan v Department of Transport 

(supra) at p343 (see p22).  Here that fair opportunity was 

provided; the Magistrate was not obliged to see to it that the 

appellant took "the best advantage" of it. 
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  Mr Tippett and Mr Nosworthy in effect submitted that 

it is irrelevant for the purpose of deciding whether the 

appellant was afforded natural justice, that its solicitor had 

not properly discharged his obligations to the Court; or that 

there had been considerable delay on his part in providing 

submissions; or that he had made no request for an extension of 

time to do so.  As I understand those submissions, they are to 

the effect that Escobar v Spindaleri (supra) is authority for 

the proposition that the learned Magistrate had an "obligation" 

to receive the appellant's submissions before determining the 

application, and accordingly his Worship should have refrained 

from handing down his decision on 16 June 1993, and, instead, 

should have then adjourned the proceedings to allow the 

appellant to make submissions. 

  I reject submissions to that effect.  They do not take 

account of three relevant factors: 

  (1) On the authorities at pp19-21, his Worship was 

required to afford the appellant a reasonable 

opportunity to make submissions, in the light of 

the circumstances of the case; he did not have to 

perform the "impossible task" (see p22), as these 

submissions clearly suggest. 

  (2) The actual decision in Escobar v Spindaleri 

(supra) clearly turns on the particular facts of 

that case, which are very different from this 

case; in that connection I accept Mr Riley's 

submission at pp17-18.  Further, the reasoning in 



 
 30 

Escobar v Spindaleri (supra) supports the 

proposition set out in (1) above. 

  (3) A party's solicitor as an officer of the Court, 

has certain obligations to the Court: see 

generally Escobar v Spindaleri (supra), Clyne v 

The NSW Bar Association (1960) 104 CLR 186 at 

199-200 and NSW Bar Association v Thomas [No.2] 

(1989) 18 NSWLR 193 at pp204-208.   

As I have said,  the appellant's solicitor was afforded a 

reasonable opportunity to put forward the appellant's case, by 

way of written submissions, as he had specifically requested.  

He had a duty to submit those written submissions within the 

period fixed by his Worship (see p25), if he wished the Court to 

consider what he had to say.   I reject any inferential 

submission that the appellant was entitled thereafter to remain 

silent in the circumstances and not put in those submissions, 

while his Worship was under a duty in that situation to adjourn 

the handing down of his decision when the appellant's solicitor 

did not attend at the appointed time, so as to allow the 

appellant further time to put in submissions.   That involves a 

reversal of the proper role and duty of Courts and solicitors.  

See generally Ketteman v Hansel Properties Ltd [1988] 1 All ER 

38 at 62 and NAALAS v Michael Liddle (unreported, Court of 

Appeal, 8 September 1994) at pp19-26, and the authorities cited 

therein.  Courts are in any event reluctant nowadays to grant 

indulgence towards parties who conduct their litigation in such 

a way.  This reluctance is in part based on a consideration of 
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the interests of the whole community in ensuring that litigation 

is conducted with reasonable efficiency so that proper use is 

made of scarce Court time in the interests of all litigants. 

  For the reasons set out above, I accept Mr Riley's 

submission that there was no denial of natural justice to the 

appellant in the hearing before the Court and reject ground of 

appeal No. 2.   

  I turn to ground 1. 

  General considerations on ground 1 (p2) 

  An appeal from the Court is limited to "a question of 

law": see s116(1) of the Act.  In Wilson v Lowery (Court of 

Appeal, unreported, 11 May 1993) in the course of examining the 

ambit of an appeal on this ground, the Court said at pp8-11:- 

  "As has been said by Courts, the difficulty of 

distinguishing questions of law and questions of fact 

should not be minimised.  The "vexed question" is 

discussed at length in Hill & Bingeman, "Principles of 

the law of Workers' Compensation" (1981 ed.) at pp185-

192. 

 

  - - -  

 

  The authorities have been conveniently summarised by 

Mildren J in Tracy Village Sports and Social Club v 

Walker (1992) NTJ 1855.  We venture to repeat them: 

 

  (1). In the process of arriving at an ultimate 

conclusion a trial judge goes through a number of 

stages.  The first stage is to find the 

preliminary facts.  This may involve the 

evaluation of witnesses who gave conflicting 

accounts as to those facts.  If the trial judge 

prefers one account to another, that decision is 

a question of fact to be determined by him and is 

not reviewable on appeal.  It may be that the 

reason given for preferring one witness to 

another is patently wrong.  Nevertheless, no 

appeal lies: R v District Court of the 

Metropolitan District Holden at Sydney, Ex parte 

White (1966) 116 CLR 644 at 654; Azzopardi v 
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Tasman UEB Industries Ltd (1985) 4 NSWLR 139 at 

156; Haines v Leves (1987) 8 NSWLR 442 at 469-70. 

 

  (2) Regardless of the trial judge's reasons, if there 

is evidence which, if believed, would support the 

finding, there is no error of law: Nicolia v 

Commissioner of Railways [1972] ALR 185 (High 

Court). 

 

  (3) If, on the other hand, there is no evidence to 

support a finding of fact which is crucial to an 

ultimate finding that the case fell within the 

words of the statute (for example, that injury by 

accident arose out of the course of the 

employment, or that the failure to give notice 

was occasioned by mistake), there is an error of 

law: Nicolia v Commissioner of Railways, (supra); 

Tiver Constructions Pty Ltd v Clair, (supra), per 

Martin and Mildren JJ at 10-11; Haines v Leves 

(supra), at 156. 

 

  (4) But, a finding of fact cannot be disturbed on the 

basis that it is "perverse", or "against the 

evidence or the weight of the evidence or 

contrary to the overwhelming weight of evidence". 

 Nor may this Court review a finding of fact 

merely because it is alleged to ignore the 

probative force of evidence which is all one way, 

even if no reasonable person could have arrived 

at the decision made, and even if the reasoning 

was demonstrably unsound: Haines v Leves, 

(supra), at 469-70. 

 

  (5) The second stage is the drawing of inferences by 

the trial judge from the primary facts to arrive 

at secondary facts.  This is subject to the same 

limitations that apply to primary facts. 

 

  (6) If there are no primary facts upon which a 

secondary fact could be inferred, and the 

secondary fact is crucial to the ultimate finding 

as to whether or not the case fell within the 

words of the statute, there is an error of law.  

If there are primary facts upon which a secondary 

fact might be inferred, there is no error of law. 

 

  (7) It is not sufficient that an appellate court 

would have drawn a different inference from those 

facts.  The question is, whether there were facts 

upon which the inference might be drawn.  If a 

tribunal draws an inference which cannot 

reasonably be drawn, it errs in point of law and 

its decision can be reviewed by the courts:  

Instrumatic Ltd v Supabrase Ltd [1969] 1 WLR 519 



 
 33 

at 521; [1969] 2 All ER 131 at 132, Lord Denning 

MR, with whom Edmund Davies LJ and Phillimore LJ 

agreed; Edwards (Inspector of Taxes) v Bairstow 

[1956] AC 14."  (emphasis mine)  

See also Tiver Constructions Pty Ltd v Clair (supra). 

I respectfully adopt this summary. 

   His Worship's reasons for his judgment of  

   total incapacity 

  I turn to consider his Worship's judgment of total 

incapacity.  I bear in mind that the respondent's case in the 

Court was pleaded on the basis that it was the physical injuries 

he sustained during the course of his employment which resulted 

in his being totally incapacitated for work: see pars3&4 of the 

Statement of Claim at p4.  In general, relief should be 

restricted to that available on the pleadings.  However, during 

the trial, evidence was elicited from expert medical witnesses, 

called both by the respondent and the appellant (see p9-10, 35 

(Dr Miller) and 37 (Mr Bromwich)), which canvassed, inter alia, 

the issue of "functional overlay" and matters incidental 

thereto.  In those circumstances it is clear that the parties 

deliberately chose a different basis for the determination of 

their rights and liabilities; for the consequences, see 

generally Banque Commerciale S.A., En Liquidation v Akhil 

Holdings Ltd (1989-1990) 169 CLR 279 at 286-288.  

  It is convenient at this point to set out 

his Worship's judgment on the issue of incapacity, before 

dealing with counsel's submissions.  His Worship said at pp17-22 

of his reasons for judgment:- 

  "INCAPACITY 
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  The worker described the work that he performed at the 

mine site (page 5) as "cleaning the floors, tables, 

diningroom and cutlery, pots and that thing.  Outside 

the kitchen I doing the cleaning, the ablution blocks, 

toilets, showers, laundries and cleaning the rooms". 

 

  After his accident on 13 April 1987 he did not work 

for a few days when he recommenced light duties (page 

21) booking-in, booking-out and washing the footpath. 

 He experienced pain and his arms were heavy as he 

performed this work.  He gradually returned to normal 

duty but still suffered pain in the neck and on the 

shoulders. 

 

  He reattended at the Royal Darwin Hospital and was 

given a medical certificate certifying his unfitness 

to work.  He was told "I have a not serious accident 

but a difficult accident" and was prescribed Panadol. 

 

  He continued to work because Mr Martino had not been 

discharged and there was no other man in the camp to 

do his duties.  He was unable to continue because of 

ongoing pain, his hands were heavy and numb and he 

suffered severe headache and pain in his lower back 

when bending, so that his services were terminated on 

30 June 1987. 

 

  He worked for a few days at the RAAF Base Katherine 

and departed the Northern Territory for Perth in 

September 1987.  Within a week he was employed at the 

Queen Margaret Mine near Leonora in Western Australia 

as a kitchen hand but terminated his employment after 

two months because (page 27): 

 

   "Why did you stop working for them?---For the 

pain start increasing and the neck even sometimes 

- in the morning I cannot even move. 

 

   The pain was so great you couldn't move in the 

morning?---Yeah. 

 

   And where were you experiencing that pain? 

   ---That's the same as before but that was been a 

couple of times I been really stuck, I cannot 

even move for certain length of time, I don't 

know exactly how long time take. 

 

   Did you experience any sensation in your lower 

back?---Yes, I always have this sensation when I 

have to clean the showers - the floor of the 

showers.  You have to nearly stay on your knee to 

clean the - that thing, and when I getting up it 

gives (inaudible) trouble. 
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   So again you stopped work because the pain became 

too great?---Yeah. 

 

   For how long did you stop work?---For about two 

months." 

 

  He found employment again on 15 January 1988 with 

Skilled Engineering in Kambalda near Kalgoorlie as a 

tradesman's assistant.  This work required him to 

assist a tradesman, passing tools and sweeping the 

floor.  He again experienced pain and could not sleep 

to the extent that he became disabled from work.  

After three weeks he terminated his employment and 

shortly after consulted Dr Miller on 10 February 1988. 

 He applied for and was granted a sickness benefit 

which was subsequently reviewed and he was granted an 

invalid pension.  He has received various treatments 

including physiotherapy, treatment at a pain clinic as 

well as treatment from several orthopaedic surgeons.  

He has been unemployed since early 1988 because of 

continued pain on the back of his neck and across his 

trapezius muscle.   

 

  He had difficulty sleeping because his neck was 

uncomfortable at night although this difficult has 

diminished of recent times.  He testified (page 75) of 

his suffering pain every day, sometimes severe pain 

which is unpredictable. 

 

  Dr Miller, a general practitioner of 30 years 

experience who has practised in the Perth metropolitan 

area in a numerous West Australian country towns, 

testified of his treatment of about 70 patients with 

cervical conditions.  Since early February 1988 he has 

consulted with Mr Miljanovich on an average of about 

once a month but at least forty-five times according 

to the records which were produced at the time of his 

testimony.  His last consultation with  Mr Miljanovich 

before testifying on 5 August 1992, was 16 July 1992. 

 Dr Miller has also continued to liaise with the 

specialists and treating surgeons to whom Mr 

Miljanovich has been referred. He described the course 

of treatment prescribed to Mr Miljanovich and that he 

has provided numerous medical certificates certifying 

the worker's continued unfitness for work for a number 

of years. 

 

  Dr Miller accepts the complaints of the worker as 

genuine and, in his opinion, Mr Miljanovich is unable 

to perform any work in which he was previously 

employed because "he developed pain" (page 93).  In 

his opinion Mr Miljanovich is totally and permanently 

incapacitated and that his ultimate progress is not 

favourable.  Dr Miller did accept in cross-examination 

that the worker may be able to perform work involving 
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answering a telephone, taking messages and office work 

for a limited number of hours per day (page 104).  He 

gave grudging assent to the proposition that Mr 

Miljanovich may be able to work in a map shop 

retrieving maps and writing receipts.  Dr Miller also 

agrees that there may be a mild degree of functional 

overlay which is caused by "a sense of anxiety and 

depression through the constancy of symptoms and the 

constancy of pain over years" (page 107). 

 

  Dr Johnstone, a general surgeon of 50 years standing, 

examined Mr Miljanovich on 29 July 1992.  In his 

opinion Mr Miljanovich's complaint of "ongoing pain, 

tenderness and limitation of movement in the cervical 

region; headaches and arms that become tired and heavy 

when used above the shoulder level" are genuine.  He 

does not believe there is any treatment which might 

alleviate the worker's present condition and he also 

does not think that the worker is capable of 

performing work similar to those occupations he 

followed in the past.  He accepted that, from a 

medical point of view, the worker was capable of light 

duties on a part-time basis where he didn't need to be 

concentrating on something for any length of time.  In 

his opinion he would be able to do light duties but he 

would need "a tailor made job to return to" (page 

125). 

 

  Dr Hayes is a specialist rheumatologist and fellow of 

the Australasian College of Physicians specialising in 

rheumatology.  He has been in private practice since 

1982 and testified of his area of expertise: 

 

   "We look after people with all forms of arthritis 

and arthritic and rheumatic diseases.  We also 

see people with what comes under the general 

heading of soft tissue pain.  In other words they 

don't have an arthritic or rheumatic disease but 

they've got aches and pains referrable to the 

musculoskeletal system.  And this has become an 

increasing volume of patients that we see with 

that type of condition. 

 

   Right, and - - -?---More than half the patients 

you'd see in private rheumatology would have non-

rheumatic conditions but referrable to the soft 

tissues. 

 

   When you talk about the soft tissues, does that 

include the nerves a well?---Yes." 

 

  Dr Hayes examined the worker on two occasions, 26 June 

1989 and on 7 August 1992, the day that Dr Hayes 

testified in this hearing.  On both occasions Dr Hayes 

testified that the worker continued to "demonstrate 
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nerve tension signs in both upper limbs and likewise 

he continues to experience symptoms consistent with 

cervico-brachial syndrome in both upper limbs".  In Dr 

Hayes' opinion the worker has stabilised to a plateau 

level but he is likely to continue at much the same 

level indefinitely (page 141).  He believes the 

worker's pain is significant and that he had performed 

several tests which in his view exclude the 

possibility of any malingering on the part of the 

worker.  In his opinion Mr Miljanovich's complaints 

were genuine.  Dr Hayes did not think Mr Miljanovich 

could cope with manual work and to the suggest that he 

could work in the map office performing general 

clerical tasks or tasks as a rounds clerk, he 

responded: 

 

   "Well I think as far as the type of work, I think 

that he could, certainly, perform those 

activities.  And secondly, I think where a 

person's been out of the work force for five 

years, they often need to be reintroduced to work 

often on a graduated scale, say commencing on a 

half-time basis, building up to full-time, rather 

than starting slap bang working 8 hours a day 5 

days a week.  But from the point of view of the 

actual work duties, I think he should be able to 

cope with it. 

 

   Could he do it full-time initially, or should it 

be part-time initially?---Well, probably 

advisable to start him off on the half-time and 

in the space of 1 to 2 months, build him up to 

full-time". 

 

  Dr Hayes was not cross-examined. 

 

  Mr Allan Bromwich, a surgeon since 1949, testified on 

behalf of the Second Respondent.  He examined 

Mr Miljanovich on 29 July 1992 and in his report 

(Exhibit 8) he observed: 

 

   "I find it difficult to believe that this injury 

is responsible 3 years later (sic) for an 

apparent almost complete loss of movement of the 

neck.  In my opinion his apparent impairment is 

due either to gross functional overlay or 

conscious and gross exaggeration". 

 

  Dr Bromwich did not accept that the worker's 

complaints were consistent with the soft tissue injury 

which had occurred five years ago.  "A soft tissue 

injury you're expected to settle long before 5 years" 

(page 156).  He was sceptical of the worker's 

continued complaints of pain and, as I understand his 

testimony, he believed there was a conscious 



 
 38 

exaggeration of the worker's symptoms.  Dr Bromwich 

agreed with the opinion expressed by Dr Hayes that the 

worker has some medical capacity for work in a map 

office, clerical work or work as a rounds clerk. 

 

  Dr Miller impressed me as a very experienced and 

competent GP who has had continuing contact with the 

worker.  Dr Hayes, a specialist in the area of soft 

tissue pain - an expertise not shown by either 

Dr Johnstone or Dr Bromwich - corroborates the 

clinical findings of Dr Miller and Dr Johnstone. 

 

  I prefer the evidence of these three doctors to that 

of Dr Bromwich who saw the defendant only once and, in 

my view his expertise, did not match that of Dr Hayes. 

 The preponderance of medical evidence supports the 

worker's testimony that is, complaints of continuing 

pain in the back of the neck radiating down his 

shoulders, headaches, numbness in his arms are genuine 

and that from a medical point of view his capacity for 

work is limited to part-time light clerical duties. 

 

  I observed the worker throughout the course of the 

hearing.  He appeared to be in pain several times and 

on one occasion during his testimony he stood because 

of obvious discomfort.  He impressed me as a man still 

suffering considerably from his injury and who did not 

appear to be exaggerating his present medical 

condition. 

 

  All medical witnesses agreed that there is no curative 

treatment for whiplash injury, and Dr Hayes testified 

that it is many years before the degree of neural 

irritation tends to lessen.  The longest period of 

recovery of one of his patients was 15 years after an 

accident and this patient still continued to 

demonstrate clinical signs even after 15 years. 

 

  The worker was born near Belgrade in the former 

Yugoslavia on 9 November 1948.  He attended school for 

ten years then commenced work as a shopkeeper.  He 

remained in this occupation for one year, completed 

national service for a further year and then returned 

as a shopkeeper for another year.  In 1971 he arrived 

in Australia.  The history of his employment, until 

the time of his arrival in Tennant Creek in 1984, was 

one of labouring or heavy labouring work (see pages 31 

to 36).  He has no professional trade qualifications 

and cannot write in English.  He has not received 

lessons in English which is evident during his 

testimony for his spoken English is such that although 

he can make himself understood he does not express 

himself grammatically correctly and does not speak 

fluently in English. 
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  All medical witnesses agree (Dr Bromwich with the 

qualification - "if his apparent disability is real -

") accept the worker is now incapable of any manual 

work and it is clear that he is now precluded from 

this type of employment. 

 

  The Second Respondent led evidence from two witnesses 

as to the functions performed by a legal office rounds 

clerk.  These witnesses described two employees in 

Darwin who were both sufferers of Down [sic] Syndrome 

and who are both capable of performing the task of a 

rounds clerk."  

I interpose here to note that Mr Tippett characterized the 

calling of these 2 witnesses by the appellant as a "somewhat 

misguided effort" to establish that there was work reasonably 

available to the respondent which he had the ability to do.  It 

was "misguided", in his submission, because the respondent 

claimed total incapacity and - 

  "- - - the onus fell upon the worker to prove that 

although on the face of it he was only partially 

incapacitated, - - - he was an 'odd lot'." 

His Worship continued:- 

  "The worker's present medical condition raises 

considerable doubt, in my mind, as to his capacity to 

perform this type of work. 

 

  In determining the worker's incapacity for work I bear 

in mind the provisions of Section 65(2) and 65(6) 

together with the provisions of Section 68 of the Work 

Health Act. 

 

  The medical evidence establishes the worker has only a 

limited capacity for light duties.  To the extent that 

the worker was/is capable of manual work by virtue of 

his employment for short periods after the collision 

of 13 April 1987, I take the view that the worker, 

while making genuine attempts to return to the 

workforce and managing for short periods, despite 

severe pain and discomfort, was forced to terminate 

his employment because of the injury he suffered on 13 

April 1987. 

 

  The issue of the worker's incapacity is one of fact 

and degree.  I bear in mind the worker's medical 

condition which now limits his ability to work light 

duties in a "tailor made job", his employment history 
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of manual labour, his limited education, his lack of 

training, his limited work skills, his limited 

speaking and writing skills and his age of 44 years.  

Is there paid employment reasonably available to a man 

in Mr Miljanovich's circumstances?  In my view there 

is not. 

 

  I am satisfied that save for the three periods between 

June 1987 and February 1988, the worker has been and 

continues to be totally incapacitated since the 

accident on 13 April 1987."  (emphasis mine) 

I now turn to consider counsels' submissions. 

  I have already set out a general outline of the 

respective submissions on ground 1, at pp14-16 and 18.  However, 

it is desirable to set them out now in greater detail.  The 

earlier outlines should be read in conjunction with what 

follows. 

  The appellant's submissions on ground 1, in detail 

  Mr Nosworthy submitted, in effect, that his Worship 

had treated the respondent as falling within the "odd lot" 

doctrine.  His Worship found that while the respondent's medical 

condition limited his working ability to "light duties in a 

"tailor made job"" (see p39), after considering certain other 

factors he considered that the respondent was "totally 

incapacitated".  In reaching that determination, his Worship 

bore in mind ss65(2) and (6) and 68 of the Act; see p39. 

  Mr Nosworthy submitted that in these circumstances, 

and in light of J&H Timbers Pty Ltd v Nelson (supra) at pp636-

638, Buyong v Ready-Mix Concrete (NT) Pty Ltd (supra) at p6, 

Tiver Constructions Pty Ltd v Clair (supra) and Bavcevic v The 

Commonwealth (supra), the respondent bore the onus of 

establishing that there was no work reasonably available to him. 
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 He submitted that in the process of finding a deemed total 

incapacity under s65(6) of the Act, his Worship did not 

expressly allude to this onus, nor did he explain how the 

respondent had discharged it.  His Worship had simply posed the 

question (p39): "Is there paid employment reasonably available 

to a man in Mr Miljanovich's circumstances?", and answered it: 

"In my view there is not".   

  It can be seen that the appellant's complaint is that 

his Worship made no express reference to the onus being on the 

respondent, and did not explain how he arrived at his conclusion 

of total incapacity.  Rather, his Worship was said to have drawn 

inferences and not explained his reasoning process. 

  On this basis, Mr Nosworthy submitted that 

his Worship's failure to explain the process by which he arrived 

at his ultimate conclusion (see p39) either amounted to an error 

of law or was suggestive that he had erred in law: see Tiver 

Constructions Pty Ltd v Clair (supra). 

  To establish that an error of law was thereby 

involved,  Mr Nosworthy submitted that his Worship had not 

canvassed all of the relevant evidence.  I do not propose to go 

through the evidence in detail; I set out the essence of 

Mr Nosworthy's submissions in relation to it. 

  He alluded first to Dr Miller's evidence and submitted 

that in cross-examination he had conceded that "there was no 

physical disability of major order in the areas of mobility, 

motor power and sensation."  The importance of this concession 

was that the respondent's case was pleaded as one of physical 
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incapacity and not one of "functional overlay or matters of that 

sort, even though those issues intruded into the evidence" 

(emphasis mine).   See however p33.   On this basis, it was 

submitted that in effect Dr Miller's evidence did not support 

his Worship's findings of fact; and - 

  "- - - there was plenty of other evidence about [the 

respondent's] capacity which suggests that [the 

Magistrate has] applied the wrong test in concluding 

that there is partial incapacity which he should treat 

as total". 

  Second, as to this other evidence, Mr Nosworthy 

submitted:- 

  (a) that there were passages of evidence "which 

simply find no reflection in his Worship's 

judgment and which lead to the submission that 

his Worship's process of reasosning was flawed 

and that he wasn't addressing the right tests"; 

  (b) that his Worship's assessment of the respondent 

at p38 "does not fairly or accurately describe 

the [respondent]" in the light of his evidence; 

  (c) that the respondent's evidence established that 

he had a capacity to work post-accident, albeit 

limited, and that his post-accident jobs were not 

restricted to "tailor made jobs", but "were jobs 

which were in the ordinary work force".  This was 

supported by the evidence of Dr Bromwich.  

Mr Nosworthy also referred to Bavcevic v the 

Commonwealth (supra), noting that the "work taken 

post-accident was not of the 'odd-lot' variety"; 

and 
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  (d) that his Worship failed to deal with the 

"implication - - - that one could not rely on the 

honesty or forthrightness of [the respondent]" in 

light of "[the respondent's] admitted refusal to 

co-operate with the examination by Mrs Ackroyd 

from [the Industrial Rehabilitation Service]." 

I note that Mrs Ackroyd was not called to testify. 

  In the light of this analysis, Mr Nosworthy submitted 

"that his Worship's process of reasoning was flawed" and that 

he had "formulated the wrong question" (at p39).  The question 

which his Worship should have formulated and addressed was:  

"Has the [respondent] shown that throughout the period since 

13 April 1987 there had been no paid employment reasonably 

available to him"? and not the present-tense question: "Is there 

paid employment reasonably available to a man in 

Mr Miljanovich's circumstances?" 

  As I understand his submissions, Mr Nosworthy's  

contention is that his Worship erred in two respects. 

  First, the evidence clearly established that the 

respondent had a capacity to undertake clerical and 

administrative work.  Second, his Worship had failed to link the 

"injuries pleaded in the statement of claim [see p4] with the 

claim for compensation"; rather, he had simply looked to the 

respondent's "present medical condition" (see p39).   

  In the light of those errors, Mr Nosworthy finally 

submitted that if the correct question (above) had been 

addressed, the respondent would have failed to discharge the 

onus he bore, on the available evidence, and there could have 
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been no finding of total incapacity.  The evidence showed that 

he had a residual capacity to work.  To take advantage of s65(6) 

of the Act, the respondent had to establish he was "odd-lot".  

He had failed to prove what s65(6) required to be proved.  

Therefore the failure by his Worship to allude to the onus of 

proof on the respondent, and how it had been discharged, 

established that an error of law had occurred. 

  The respondent's submissions on ground 1, in detail 

  Mr Riley submitted that his Worship did "not misdirect 

[himself] in law and [his] conclusion of fact is supported by 

evidence"; accordingly, applying Azzopardi v Tasman UEB 

Industries Ltd (supra) and Haines v Leves (supra) "[his 

Worship's]  finding cannot be disturbed". 

  He submitted that the fact that the appellant "can 

point to patches of evidence which suggest his Worship perhaps 

should have found something different, is irrelevant".  If there 

was some evidential basis to support his Worship's conclusion, 

then it was "unassailable"; see Azzopardi v Tasman UEB 

Industries Ltd (supra).  Since there was evidence which 

supported his Worship's finding no question of law was raised by 

his determination of total incapacity. 

  He submitted that his Worship, expressly and 

correctly, bore in mind the relevant provisions of the Act, in 

resolving the issues in the case (see p39).  He had then 

correctly applied those provisions to the facts of the case, as 

he found them after having first considered all the evidence; 

see pp34-40.  He had not only considered the witnesses' 
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evidence, but had compared and evaluated the evidence of 

individual witnesses.  He had also assessed their credit.  He 

came to his conclusions based on those considerations. 

  Mr Riley submitted that his Worship had correctly 

proceeded on the basis of the statutory provisions in ss65(2) 

and (6), and 68 of the Act.  He had applied those provisions, in 

the light of the evidence.   He had not addressed the question 

whether the respondent was an "odd-lot", because he had not 

needed to do so, having proceeded simply to apply the statutory 

provisions.  In any event, it was not open to apply the "odd 

lot" doctrine here because Buyong v Ready-Mix Concrete (NT) Pty 

Ltd (supra) established that "odd-lot" cannot be relied on in a 

primary application by a worker for benefits.   

  Accordingly, he submitted, his Worship had nowhere 

referred to the onus of proof.  It was unnecessary for 

his Worship to refer to it, or to who bore that onus.  This 

approach, it was submitted, was further supported by the fact 

that this was not a "finely balanced" case; it was a case where 

"his Worship looked at the evidence and had no trouble at all in 

reaching the conclusions he did", applying the provisions of 

s65(2) and (6), and s68.  

  It can be seen that, in Mr Riley's submission, this 

was simply a case where his Worship had to apply the appropriate 

provisions of the Act and come to a conclusion as to whether the 

respondent was a person who was totally incapacitated, within 

the meaning of s65(6) of the Act. 
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  He submitted that the evidence relied on by the 

appellant that two types of employment were reasonably available 

to the respondent was irrelevant in this case.  First, the job 

as a "salesperson for map sales in a Government department" 

(p35) was a 'fictional' job, since no evidence was called to 

suggest that such a job existed or as to the duties it entailed. 

 It followed that his Worship was entitled to ignore Dr Miller's 

grudging assent to [that] proposition" (p35) and Dr Hayes' view 

on that aspect (p37).  Second, as to the position of a 'rounds 

clerk' for lawyers, the evidence of Maureen Butt and 

Leanne Ralston established that those positions were created for 

people suffering a certain disability, in this case Downs 

Syndrome, and therefore special allowance was made for them in 

their employment.  This type of employment was not available to 

the respondent and his Worship rightly ignored this evidence in 

his considerations. 

  Mr Riley submitted that his Worship clearly considered 

the various matters set out in s68 of the Act (see pp34-40); 

there was no need to consider evidence as to the availability of 

work, as his Worship found that the respondent was totally 

incapacitated, not merely partially incapacitated. 

  As to the respondent's post accident work history,  

Mr Riley submitted that his Worship clearly considered this (see 

p34-35 and 39) and it was open to his Worship to find that the 

respondent could not work, he "having gone out, tried to 

[obtain] work, and failed", because of his injuries. 

  Mr Riley submitted that his Worship was obliged, 

pursuant to s65(6), to pose the question he posed at p39.  In 
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answering that question, in its context, his Worship had clearly 

kept in mind the past and present medical condition of the 

respondent, despite having framed the question in the present 

tense; see the passage at p39 which immediately follows.  On the 

question of the significance of the present tense Mr Riley 

referred to an observation by Angel J in D&W Livestock Transport 

v Smith (unreported, 2 February 1993) at pp23-24, viz:- 

  "As to making findings of fact and setting down 

reasons, the respondent submitted that such a 

requirement is not necessarily fulfilled by a 

regimented format, but that Judges and Magistrates are 

"individuals and they have their own approach to it", 

so long as the parties can understand the basis of the 

verdict.  I agree with that submission". 

He submitted his Worship had clearly set out "the basis of the 

verdict" and had committed no error of law in reaching his 

findings of fact. 

  Conclusions on ground 1 (p2) 

  To decide this ground of appeal the following three 

issues need to be addressed:- 

  (1) The "odd lot" debate; 

  (2) whether there is no evidence to support 

his Worship's findings of fact; and 

  (3) the need to link the pleadings with the factual 

issues raised during the proceedings. 

I now deal with these issues. 

  (1) The "odd lot" debate 
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  First, I recapitulate the respective arguments.  

Mr Nosworthy submitted that the authorities establish that the 

"odd lot" doctrine applies to an application for benefits by a 

worker, as here. Therefore, his Worship should have expressly 

referred to the onus borne by the worker, and stated his reasons 

for deciding that the respondent had discharged that onus; he 

had not done so and this failure pointed to an error in law.  Mr 

Riley submitted that Buyong (supra) had established that the 

"odd lot" doctrine does not apply in a primary application for 

benefits by a worker, and this case clearly involved an 

application of that type.  It was not necessary for his Worship 

to refer to the onus applicable since the doctrine did not 

apply; and in any event his Worship had not concerned himself 

with "odd lot", but had applied ss65(2) and (6) and 68 of the 

Act. 

  Mr Riley submitted that it was unnecessary to rule on 

whether Buyong (supra) is authority for the proposition for 

which Mr Riley contends, because his Worship had not relied on 

the "odd lot" doctrine, but simply on the provisions of ss65(2), 

(6) and 68 of the Act.  I accept that submission. However, in my 

opinion, the "odd lot" doctrine applies in a primary application 

by the worker, the onus of proof remaining on the worker; see 

the explanation of Buyong (supra) in Harrower v Craig 

(unreported, Court of Appeal, 10 December 1993), dicta, per 

Priestley J at p19.  The Act now expressly provides in s65(6) 

for the situation formerly dealt with by the common law doctrine 

of "odd lot".  His Worship correctly conceived his task as 
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limited to applying the provisions of the Act to the facts as he 

found them on the evidence before him.   

  It is clear law that the respondent bore the onus of 

proof in his primary application for benefits.  Should 

his Worship have expressly referred to the onus of proof being 

on the respondent, and set out the process by which he 

ultimately concluded the respondent had discharged that onus? I 

consider that the way in which his Worship reached his 

conclusion (see pp34-40) in substance meant that unquestionably 

he was satisfied on the evidence before him that the respondent 

had discharged the onus on him.  It was unnecessary for him to 

have referred to that onus, or to have set out further than 

appears at pp34-40 the process by which he arrived at his 

conclusion. 

  (2) Whether there is no evidence to support 

his Worship's findings of fact 

  I bear in mind that to succeed the appellant must 

establish that there was no evidence to support his Worship's 

conclusion of fact.  It is not enough that his Worship's view of 

the evidence might not be that which would commend itself to a 

court of appeal; see pp31-2.  I consider that no legitimate 

criticism can be made of the way his Worship approached his 

task.  His Worship compared and contrasted the evidence of 

Dr Miller, Dr Johnstone, Dr Hayes and Dr Bromwich and preferred 

the evidence of the former three doctors (see pp35-38).  In my 

opinion his Worship was perfectly entitled to do so.  He then 

considered the demeanour of the respondent, his personal 

circumstances, and his post-accident work history (see pp34-35 
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and 38).  Again, in my opinion, his Worship was entitled to 

reach the conclusions he did in that regard, on the evidence 

available.  He also considered the evidence adduced by the 

appellant in relation to the 2 types of work it claimed were 

available to the respondent.  His Worship then turned his mind 

to ss65(2) and (6) and 68 of the Act and found:- 

  "The medical evidence establishes the worker has only 

a limited capacity for light duties." 

His Worship then considered the respondent's post-accident work 

history and found:- 

  "The issue of the worker's incapacity is one of fact 

and degree.  I bear in mind the worker's medical 

condition which now limits his ability to work light 

duties in a "tailor made job". (emphasis mine);  

His Worship then considered other relevant matters under the Act 

and posed what I consider to be the appropriate question: "Is 

there paid employment reasonably available to a man in 

Mr Miljanovich's circumstances?"  Although this question is 

framed in the present tense I accept Mr Riley's submission for 

the reasons he advanced, that his Worship clearly had in mind 

the past as well as the present situation.  Bearing in mind the 

evidence and all the matters earlier mentioned, his Worship was 

satisfied that there was no work reasonably available to the 

respondent, a conclusion reasonably open to him. 

  In my opinion, it is clear that his Worship, in 

applying ss65(2) and (6) and 68 of the Act, kept in mind that 

the respondent bore the onus of proving his total incapacity.  

Further, there was sufficient evidence before the Court to allow 
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his Worship to be satisfied that the respondent had discharged 

that onus; he was in fact clearly so satisfied.  I reject 

Mr Nosworthy's submission that his Worship erred in law on the 

basis that he did not refer to the onus of proof or expressly 

set out how that onus was discharged.  In my opinion, 

his Worship's findings of fact and his reasons clearly enabled 

the parties to understand the basis of his verdict. 

  (3) The need to link the pleadings with the factual 

issues raised  

  Mr Nosworthy submitted that his Worship erred in law 

in not relating the evidence of "functional overlay or matters 

of that sort" to the pleadings since "the case is pleaded and 

put as one of physical incapacity". 

  The short answer is that while the case was pleaded on 

the basis of physical incapacity the parties so conducted the 

case before his Worship as to stray into the area of "functional 

overlay" and matters incidental thereto (see pp35 and 37).  The 

appellant's witness Mr Bromwich touched on this aspect in 

evidence (Exhibit 8); at no time did the appellant object to any 

of this evidence being given.  In my opinion, on the basis of 

the law as stated in Banque Commercial SA En Liquidation v Akhil 

Holdings Ltd (supra) at 286-288, his Worship was entitled to 

take that evidence into account in resolving the issues which 

had been placed in dispute. 

  For the reasons set out above, I consider that the 

appeal must be dismissed with costs.  Order accordingly. 

 ______________________________ 


