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Mar99028 

 
IN THE COURT OF CRIMINAL APPEAL 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 
 

Naroldol v  The Queen  [1999] NTCCA 100 

No. CA 25 of 1998 

 
 BETWEEN: 

 

 ALASTAIR NAROLDOL 

 Appellant 

 

 AND: 
 

 THE QUEEN 

 Respondent 
 

CORAM: MARTIN CJ, GALLOP AND THOMAS JJ 

 

REASONS FOR JUDGMENT 
 

(Delivered 24 September 1999) 

 
THE COURT: 

 

[1] This is an appeal against the appellant’s conviction for murder in the 

Supreme Court at Darwin on 3 December 1998.  The appellant was arraigned 

on 9 November 1998 on an indictment charging him with the offence that on 

23 April 1997 in the Northern Territory of Australia he did murder 

Philip Crews contrary to s 162(a) of the Criminal Code.  Upon his 

arraignment the appellant pleaded “not guilty”.   

[2] The trial commenced on 11 November 1998 and concluded on 3 December 

1998 when the jury found the appellant guilty.  On 5 December 1998 the 

learned trial judge recorded a conviction on the jury’s verdict and sentenced 
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the appellant to life imprisonment, backdated to 30 April 1997 to take into 

account time he had spent in custody. 

[3] The grounds of appeal as set out in the application for leave to appeal were 

as follows: 

“1. The conviction of the appellant was unsafe and unsatisfac tory.  

2. The evidence was insuffic ient to support a conviction.  

3. The learned trial Judge erred in not directing the acquittal of 

the appellant at the conclusion of the Crown case.  

4. It was not open to the jury to use statements made by the 

appellant in an interview with police as demonstrat ing a 

consciousness of guilt of the crime charged.  

5. Alternat ive ly to ground 4, it was unsafe to use the statements 

made by the appellant as demonstrating a consciousness of 

guilt of the crime charged.” 

[4] The Criminal Code, s 410, provides a right of appeal to a person found 

guilty on indictment on any ground that involves a question of law alone 

and, with the leave of the Supreme Court upon the certificate of the Judge of 

the court of trial that it is a fit case for appeal, against the finding of guilt 

on any ground of appeal that involves a question of fact alone  or question of 

mixed law and fact, or upon any other ground that appears to the Court to be 

a suffic ient ground of appeal.  

[5] On 20 January 1999 the trial judge certified that the case was a fit case for 

an appeal to this court.  Section 411(1) provides as follows: 
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“The Court on any such appeal against a finding of guilt shall allow 

the appeal if it is of the opinion that the verdict of the jury should be 
set aside on the ground that it is unreasonable or cannot be supported 

having regard to the evidence or that the judgment of the court of 

trial should be set aside on the ground of the wrong decision on any 
question of law or that on any ground there was a miscarriage of 

justice and in any other case shall dismiss the appeal.” 

[6] The facts to support the Crown case at trial are conveniently set out in the 

reasons which the trial judge gave for refusing a no case submiss ion 

delivered on 14 January 1999.  Those facts were as follows: 

“… The deceased, a ranger, lived at 2/22 Callitr is Crescent, Jabiru.  

On 25 April 1997, his naked body was discovered by a friend, 
Mr Ian Conroy.  The police were summoned and an investiga t ion 

began shortly thereafter.  The deceased was found dead, lying face 

down in a pool of blood in the kitchen area of the flat.  He had been 
stabbed a number of times with a knife.  The deceased had been dead 

since the evening of Wednesday 23 rd or early morning of Thursday 

24 t h  April 1997.  Blood was found in a number of locations in the flat 
which was consistent with being the deceased’s blood, includ ing on 

the toilet door, on the shower tap, on the shower wall and on the 

blade of a knife found in the vicinity of the deceased’s body in the 
dining/lounge area of the flat.  Human blood was also located on the 

interna l door knob of the rear door to the flat.  Blood was also found 

in various locations in the lounge/k itchen area on the floor, walls, 

and on items of furniture.  Some of the furniture had been 
overturned. 

The accused’s fingerpr ints (or palm prints) were found on a cup 

located beside a chair in the dining/lounge area, on a Westpac ATM 
receipt located near or amongst a number of other such receipts and 

other items near the deceased’s upturned wallet found in the lounge 

room, on a soft drink bottle located on the ground near a chair at the 
rear of the premises, and on the outside door knob of the toilet.  No 

other fingerpr ints were found which could be identified.  

When Mr Conroy discovered the body, both the rear and front doors 
of the flat were locked.  One of the front windows to the flat was 

open, and the flyscreen had apparently been pushed out.  
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When the accused was spoken to by police, he said that he had met 

up with the deceased on the night of Wednesday 23 April 1997.  Both 
had been drinking at the Jabiru Sports & Social Club that evening.  

The accused admitted that he had been to the deceased’s flat later 

that evening at the deceased’s invita t ion.  Whilst he and the deceased 
were socialis ing the accused said that he had had two cups of coffee, 

but nothing else to eat or drink.  According to the accused, two 

persons, one male and the other female and previous ly unknown to 
him or to the deceased, arrived at the flat in order to obtain cannabis 

from the deceased.  Plant material consistent with being cannabis had 

been located by the police in the flat in two locations, one being in a 

small plastic bag about the size used by banks for coins found on a 
shelf underneath a coffee table located in the dining/lounge area.  

The accused claimed that these strangers said they had no money and 

that the female offered to have sex with the deceased in order to buy 
the cannabis.  The accused said that the deceased and the female had 

sexual intercourse in one of the bedrooms and that when they had 

finished the deceased returned to the lounge wrapped in a towel.  He 
did not supply the cannabis.  An argument then developed between 

the deceased and the strangers.  The male stranger stabbed the 

deceased with a knife which he had brought with him.  They 
threatened the accused with his life if he went to the police.  The 

accused, in fear of his life leapt out of the window (with the pushed -

out flyscreen).  The two strangers left the flat through the rear 
entrance and drove away in a motor vehicle which he described in his 

record of interview.  The accused thereafter met up with his cousin 

Barnabus Naroldol (with whom he had earlier been drinking at the 

club).  The accused claimed that he told Barnabus what had 
happened;  that he did not report the matter to the police because he 

was afraid;  that he and Barnabus then walked to the local Aborigina l 

Council’s Office in Jabiru and spent the night sleeping in the street;  
and that the next morning they walked and hitched a ride back to 

Oenpelli.  The accused gave full descriptions to the police of the two 

strangers, the names they gave, (Peter and Jill), and the vehicle in 
which they drove away, and said that he had seen the same vehicle at 

some time near the time of the murder at a service station in Jabiru.  

There was evidence that the accused did not tell Barnabus Naroldol 
anything of what had happened that night;  that when they met up 

later that night the accused’s clothes were wet;  and that the accused 

threw away the shoes and socks which he had been wearing on the 
way to the Council Office.  The shoes and socks were later  located 

by the police with the assistance of Barnabus Naroldol.  The police 

also recovered three pairs of jeans from the accused’s home, one pair 
of which had blood on them consistent with being the deceased’s 

blood and which appeared to have been wetted.   Human blood was 
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found on the shoes, which also appeared to have been wetted.  DNA 

testing of the blood on the shoes showed that the blood was 
consistent with having come from the deceased, although there was a 

minor component on one shoe consistent with having come from 

some third person (who was neither the deceased nor the accused).  
Human blood was also found on the socks which appeared to have 

been wetted and DNA testing at one locus was consistent with having 

come from the deceased and could not have come from the accused 
or any of the other persons sampled (in excess of thirty persons, most 

of whom remained unidentified).  A basketball shirt, which the 

accused had been wearing at about 6.00  am on Thursday 24 April 

1997, proved a negative result for blood when tested.  The blood on 
the clothes was diffuse (ie there were no blood “spots”).  Diffuse 

blood on the jeans was found on the legs below the thigh level.  No 

blood was found on the jeans above this level.  There was expert 
evidence from Dr Lee, a pathologist, to the effect that the injur ies 

sustained by the stab wounds were unlike ly to have resulted in blood 

spurting from the deceased whilst he was alive;  rather it was more 
likely to drip or flow out at low pressure, and fall within a metre of 

wherever the deceased was standing or walking.  

In his record of interview the accused said that he was wearing 
thongs that night.  These tested negative for blood.  He claimed to be 

wearing a blue shirt and black jeans.  The accused denied going to 

the toilet or touching the toilet door, or going to the bathroom.  He 
denied touching the wallet or its contents.  He claimed that the 

female stranger had rifled through the wallet and thrown it at him 

when she found that it had no money in it.  The wallet, when found 

by police, did not contain any money although the deceased had 
withdrawn $320 from his account on the 23 April 1997.  There was 

evidence that at 6.00 am on 24 April 1997 the accused had no money 

on him. 

There was evidence that the police had made extens ive enquiries : 

(1)  to locate the missing handle of the knife blade believed to be 

the murder weapon, without result; 

(2)  and distributed the descriptions of the man and woman 

described by the accused, presumably without result;  

(3)  and viewed a security video tape from the service station in 
order to see if they could identify the man and the woman 
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described by the accused and identify the vehicle described by 

the accused, both without result.  

There was evidence that the police did not attempt to find 

fingerpr ints on a number of items and objects located inside the flat;  

that DNA testing of a blood sample found in the shower screen 
showed that this sample did not come from the accused or the 

deceased;  that cigarette ends found in the flat were not tested for 

DNA;  that a witness, Phillip Alderson, had had an argument with the 
deceased on Saturday 19 April 1997 and had threatened to kill the 

deceased;  that Alderson had lied on oath as to his whereabouts on 

Wednesday 23 April 1997 and that he was in fact in Jabiru that day.  

There was evidence that on 24 April 1997 the accused had crossed 
the East Alligator River at Cahill’s Crossing on his way back to 

Oenpelli when the water over the crossing was about knee or thigh 

deep. 

The Crown submitted that the accused told a number of lies in his 

record of interview which indicated a consciousness of guilt.  They 

were that: 

(1)  he wore a blue shirt and thongs that night; 

(2)  he told Barnabus what had happened when he met up with him 

later that night; 

(3)  he did not touch a Westpac ATM receipt found in the flat with 

his fingerpr int on it; 

(4)  he did not go to the toilet or touch the toilet door in the flat at 
any time; 

(5)  the jeans he wore that night were not the black jeans which the 

police found in his home but another pair of jeans found by the 

police on a clothesline. 

The issue between the Crown and the accused was whether the 

Crown had proved that the homicide was committed by the accused.  

Mr Kent QC did not suggest that there was no evidence to support 
the other elements of murder.” 
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[7] There was no evidence at the trial by or on behalf of the appellant.  He was 

represented by senior and junior counsel who relied upon the appellant’s 

account to police as raising a reasonable hypothesis consistent with 

innocence and hence demanding an acquittal.  

[8] In this judgment, that account is summarised in his Honour’s reasons for 

judgment in refusing the no case submission and it is unnecessary to repeat 

the account.   

[9] The submiss ion on the hearing of the appeal was that in order for the 

appellant to be properly convicted, the evidence had to be such as to exclude 

any reasonable hypothesis consistent with the innocence of the appellant.  

The submiss ion was that an examina tion of the evidence discloses that it 

was not capable of excluding the account given by the app ellant and 

accordingly, the jury ought to have entertained a reasonable doubt as to his 

guilt.   

[10] The account given to the police merely raised a possible version of how the 

deceased was killed.  It was not evidence of what happened.  It was evidence 

of what the appellant told the police.  The account itself must have been 

rejected as a reasonable hypothesis.  The primary facts of the account would 

stretch a fact finder’s credulity.  That two persons, one male and one female, 

previously unknown to the appellant or the deceased, arrived at the flat 

seeking to obtain cannabis from the deceased and the female offering to 

have sex with the deceased, the sexual intercourse in one of the bedrooms, 
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the reappearance of the deceased wrapped in a towel, then an argument 

between the deceased and the strangers whereupon the male stranger stabbed 

the deceased with a knife he had brought with him, might well have been 

regarded by the jury as unbelievab le.  

[11] The acceptance of the appellant’s account of what happened might have  

been enhanced if he had given evidence before the jury, but he did not and 

there may well have been a good forensic reason for that.  But in the light of 

all the evidence, we would not be prepared to hold that the jury should have 

accepted the appellant’s  account to police as raising a reasonable hypothesis 

consistent with his innocence.  

[12] The provision in s 411(1) of the Code that the court shall allow an appeal 

against a finding of guilt if it is of the opinion that the verdict of the jury 

should be set aside on the ground that it is unreasonab le or cannot be 

supported having regard to the evidence should be applied in the way laid 

down by the High Court in respect of the unsafe and unsatisfactory ground, 

namely, whether on the whole of the evidence it was open to the jury to be 

satisfied beyond reasonable doubt that the appellant was guilty (M v  The 

Queen (1994) 181 CLR 487 and affirmed in Jones v  The Queen  (1997) 72 

ALJR 78 and Gipp v  The Queen  (1998) 155 ALR 15).  The grounds of 

appeal compendious ly raise that question. 

[13] On the hearing of the appeal, counsel for the appellant attacked the 

reliability of Barnabus as a witness and some of the facts upon which the 
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jury had to be satisfied beyond reasonable doubt before it could draw the 

ultimate conclusion that it was the appellant who killed the deceased.  It was 

submitted that the jury ought to have entertained a reasonable doubt as to 

the guilt of the appellant.  

[14] We turn first to the submiss ion that Barnabus was an unreliab le witness.  It 

was common ground that his evidence was crucial to the Crown case.  

[15] Barnabus said in evidence that he and the appellant, having flown from 

Oenpelli, were drinking during the day and evening of 23 April 1997 at the 

Jabiru Sports and Social Club.  The deceased had also been drinking there  

that evening.  The deceased left the Club at about 8.00pm.  Barnabus said in 

evidence that he left the Club drunk and went to sleep out the front of the 

Club.  He woke later and saw the appellant.  He noticed that the appellant’s 

clothing was wet and asked him why.  The appellant told Barnabus that he 

had been sleeping under a sprinkler.  A short time later the appellant threw 

away his shoes and socks.  When asked why he had done so, the appellant 

told Barnabus “no, they do stink”.  At no stage did the appellant tell 

Barnabus about the killing of the deceased.  The appellant and Barnabus 

then walked some distance and slept near the office of the Gagadju 

Association.  In the morning they awoke, went to a service station where 

Barnabus bought a drink and then returned to Oenpelli.   

[16] On 1 May 1997 the police interviewed Barnabus and he took them to the site 

where the appellant had thrown the shoes and socks away.  They were 
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located, retained and later analysed.  Police also recovered from Barnabus 

the basketball shirt that the appellant had been wearing on 23 April.  

[17] The appellant’s submiss ion was that the witness’ unreliab il ity could be 

demonstrated by his evidence about the appellant wearing black shoes and 

black and red socks. We do not propose to set out all the evidence on this 

matter.  We have read it and we do not agree that the witness’ evidence 

demonstrates any unreliab i lity.  On the contrary, it appears from his 

evidence that he was careful not to concoct or embellish his evidence.  For 

instance, he did not say that he was able to identify the socks in 

circumstances where the socks would not have been viewable because the 

appellant was wearing long black jeans.  

[18] The other matter upon which the witness was criticised was that when he 

was initia l ly interviewed by police on 1 May 1997, he made a statement that 

the throwing away of the shoes and socks by the appellant was done after he 

and the appellant had been to the service station.  He gave another statement 

to police on 3 May and then stated that the shoes and socks were thrown 

away going to the service station.  The security film of the service station, 

in which the appellant and Barnabus were identified and which was played 

in court and tendered in evidence, revealed that when the tape was take n (at 

about 6.30am on 24 April), the appellant was not wearing shoes.  The police 

officer who took the statements (Heymans) said that he had taken a 

statement from Barnabus on 1 May and then another on 3 May.  He said that 

he, Heymans, had viewed the video from the service station on 2 May and 
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that after that viewing reinterviewed the witness about the state of the 

appellant’s footwear.   

[19] In cross-examina tion, those competing statements were put with some 

vigour to the witness and throughout he steadfastly mainta ined that the 

appellant had thrown the shoes and socks away at night and not in the 

daytime, which accorded with the rest of the Crown case.   

[20] In any event, an assessment of his credibility was a jury exercise and they 

must have accepted him as a witness of truth.  It is not for this court to 

substitute its own assessment of his credibility even if this court was 

persuaded that it is doubtful.  As the High Court said in M v  The Queen  

(supra), 

“… the question which the court must ask itself is whether it thinks 

that upon the whole of the evidence it was open to the jury to be 
satisfied beyond reasonable doubt that the accused was guilty.  But in 

answering that question the court must not disregard or discount 

either the consideration that the jury is the body entrusted with the 

primary responsibility of determining guilt or innocence, or the 
consideration that the jury has had the benefit of having seen and 

heard the witnesses.  On the contrary, the court must pay full regard 

to those considerations. ” 

[21] In our view, the criticism of the witness as being unreliab le was not made 

out.   

[22] The next submiss ion on behalf of the appellant was that a review of the 

evidence showed that the blood from the deceased could have been placed 

upon the clothing of the appellant without the appellant having stabbed the 
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deceased.  It was argued in support of that submiss ion that the blood 

patterns in the room where the murder was committed led to an inference 

that someone, ie the appellant, was seated in a chair in the room and the 

victim passed by that chair whilst bleeding.  It was submitted that that led to 

a possibility that the blood on the appellant’s clothing could have got there 

otherwise than by the appellant stabbing the victim.   

[23] We do not agree that the jury should have accepted that possibility.  It was 

entitled to consider the blood patterns in the room in combination with all 

the other evidence.  Dr Lee said in evidence that from one of the wounds 

there would have been a very rapid degree of blood loss from the majo r 

vessels within the lung into the chest cavity and from there externally and 

from another wound in the arm one would expect rapid bleeding.   

[24] Furthermore, the evidence of Dr Lee was that the killer must have been 

standing close to the deceased to inflict the downwards tracking knife 

wound to the back of the deceased and that the blood projection from the 

body of the deceased could project possibly as far as a metre or so but it 

would be unlike ly to go very much further than that.   

[25] There was also evidence that the appellant told police that he was not sitting 

near the deceased when the killing took place but near the front window of 

the house.  The impression of the appellant’s hand was found on the toilet 

door near the area where the shower was situated and where the appellant 

denied going whilst he was in the house.   
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[26] There was evidence that the appellant’s clothes had been wetted, ie. the 

shoes, socks and jeans, and that the appellant threw the shoes and socks 

away.  The appellant told the police he was wearing thongs on the night that 

he visited the deceased.  All of the evidence justified a finding by the jury 

that the blood on the appellant’s clothing was the result of the appellant 

having killed the deceased.  

[27] The trial judge dealt with a similar argument about the blood on the 

appellant’s clothing referred to above in his summing up to the jury.  He 

directed their attention to counsel’s arguments, which were the same as 

those put forward on the appeal, and left it to them to give the arguments of 

counsel the weight that they deserved.  No complaint has been made on 

appeal or indeed at the trial about any aspect of his Honour’s summing up to 

the jury. 

[28] The argument that the blood from the deceased could have been placed on 

the clothing of the appellant otherwise than during the stabbing of the 

deceased by the appellant is not sustained.  

[29] The next submiss ion on behalf of the appellant was that the police 

investigat ion for fingerpr ints was insuffic ient to exclude other people having 

been at the deceased’s residence at the relevant time.  Counsel reviewed the 

evidence of the fingerp r int invest igat ion.  In particular, there was evidence 

that on a piece of paper, which had been contained in the deceased’s wallet, 

a fingerpr int had been identified as being the same as the fingerpr int of the 
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right index finger of the appellant.  The criticism was that the piece of paper 

had not been established on the evidence to have come from the deceased’s 

wallet.  There was evidence that the piece of paper was one of the 

documents that was in close proximity to the wallet at the scene and that it 

appeared to be a bank document.  Where the document came from was a jury 

question. 

[30] Counsel’s criticism of the probity of the fingerpr int evidence does not raise 

a doubt that the appellant was guilty. 

[31] The next submiss ion was that the reliance upon the so -called lies told by the 

appellant as tending to show guilt was unsafe and dangerous.  Having taken 

time to consider the position, counsel for the appellant announced to the 

trial judge that the accused would not seek to exclude the videoed record of 

interview and the transcript thereof.  Accordingly, they were admitted into 

evidence without objection.  The matters said to involve lies, so it was 

submitted, were told when the appellant was being interviewed with respect 

to apparent unlawful entry and not murder.  The evidence was that the 

appellant was arrested on 30 April 1997 for an offence of unlawful entry.  

At 10.57 am the following day, a record of interview was conducted at the 

Oenpelli police station.  Just after the commencement of the interview, 

interviewing officer Lade made it plain to the appellant and the prisoner’s 

friend that the interview concerned the death of Phillip Crews.  He said,  

“What I want to do is I want to talk to you about some trouble at 
Jabiru where last Friday, so about nearly seven days ago, nearly a 
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week ago now, the body of a white man was found in his house, a 

dead fellow.  You understand that’s what I want to talk to you 
about?” 

[32] The flow of the interview made it plain that the police were interviewing the 

appellant about the death of Phillip Crews, and that the appellant knew this.  

As such, no unfairness flowed to the appellant.  Further, there was no 

application made at trial for those questions and answers that the Crown 

relied upon as lies evidencing guilt to be deleted from the interview as 

presented at trial.  

[33] The learned trial judge gave the jury a direction on how to use the evidence 

of lies in the context of the arrest being for unlawful entry but the 

questioning being in relation to the death of the victim.  The direction was 

fair to the appellant and made the jury aware of the relevant law to apply.  

He directed the jury in accordance with Edwards v  R (1993) 178 CLR 653.  

No complaint was made at the trial about his Honour’s directions.  Nor was 

it argued on appeal that his Honour had erred in any way.  

[34] The lies relied upon by the Crown are set out (in para 6 above) in the trial 

judge’s reasons for refusing the no case submiss ion.  All five lies were 

capable of demonstrating a consciousness of guilt, provided they each 

satisfied the test specified in Edwards (supra), ie, 

1. the lie must be deliberate; 

2. telling the truth would be inconsis tent with innocence;  and  
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3. the lie reveals a knowledge of the offence or some aspect of it and that 

it was told because the accused knew that the truth of the matter about 

which he lied would implicate him in the offence or because of a 

realisation of guilt and a fear of the truth.  

[35] After the jury had been retired to consider their verdict for about five hours, 

the trial judge took the opportunity to direct them that they had to be 

satisfied of the matters just referred to beyond reasonable doubt.  

[36] The submiss ion that it was unsafe to allow the evidence in the record of 

interview to be used as lies because the appellant was not aware that he was 

a suspect for the murder of the deceased nor that he was being interviewed 

for that offence does not bear examina tion in all the circumstances.  

[37] Upon the whole of the evidence, it was open to the jury to be satisfied 

beyond reasonable doubt that the appellant was guilty of murder.  The jury’s 

verdict was not unsafe or unsatis facto ry.  In the terms of s411(1) of the 

Code it has not been demonstrated that the verdict of the jury should be set 

aside on the ground that it is unreasonable or could not be supported having 

regard to the evidence. 

[38] The appeal is dismissed. 


