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BAI97011 

 

IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

No. LA1 of 1997 

[9305555] 

 

  IN THE MATTER of an Appeal under 

  the Work Health Act 

 

  BETWEEN: 

 

 

  CATHERINE FRANCES PUGH 

   Appellant 

 

  AND: 

 

  SOMERVILLE COMMUNITY  

  SERVICES INC 

   Respondent 

 

 

CORAM: BAILEY J 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 23 May 1997) 

 

 

 This is an appeal pursuant to section 116 of the Work Health Act from a 

decision of Mr R.J. Wallace SM sitting as the Work Health Court. 

 

 By an interlocutory summons filed on 23 October 1996, the appellant 

applied for leave to make application for benefits pursuant to the provisions of 
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the Work Health Act arising out of injuries she sustained during the course of 

her employment with the respondent on 31 July 1990 when she fell from a 

chair and fractured her wrist. 

 

 Leave is required for the application pursuant to Rule 27(3) of the Work 

Health Rules because the appellant had previously filed an application for 

compensation in respect of the injury of 31 July 1990.  The former application 

was filed on 16 March 1993.  It was discontinued by notice filed by the 

appellant on 23 April 1993. 

 

 Rule 27(3) of the Work Health Court Rules provides: 

 

 “Where an application has been discontinued, the worker or applicant 

shall not begin a similar application for the same cause except by leave of 

the Court or by consent of the employer or respondent.” 

 

 The employer (respondent) does not so consent and opposed the grant of 

leave. 

 

 Mr Wallace refused leave on 10 January 1997.  

 

 The appellant filed a notice of appeal setting out two grounds of appeal.  

In the course of hearing the appeal I granted leave to amend the notice of 

appeal, with the result that the appeal proceeded upon a single ground that 

Mr Wallace had erred: 

 “In exercising his discretion solely or substantially upon the basis that the 

Appellant had not established any change to her circumstances or 
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knowledge taking place after the discontinuance of proceedings 

No. 9305555.” 

 

 In his reasons for decision, Mr Wallace sets out a chronology of events by 

reference to two affidavits filed by the appellant.  The two affidavits (one 

sworn by the appellant on 22 November 1996 and the other sworn by 

Mr G Schneider on 20 December 1996) were the only evidence before 

Mr Wallace.  Mr Wallace’s summary is:  

 

 “(i) On 31 July 1990 she fell at work and broke her wrist. 

 (ii) For many months after that she was off work receiving benefits 

under the Work Health Act. 

 (iii) She returned to work on 2 March 1992, on lighter duties.  I 

presume that benefits ceased, if not then, before 20 November 

1992. 

 (iv) Between 20 November 1992 and 15 February 1993 Pugh was off 

work again.  The former application issued in respect of that 

period. 

 (v) On or about 15 February 1993 Pugh went back to work. 

 (vi) On 25 February 1993 she suffered another accident, this time 

breaking both ankles. 

 (vii) An application was filed in matter 9405926 in relation to the ankle 

injuries and the wrist injury and “a transient ischaemic heart attack 

(on 22 September 1993). 
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 (viii) A commutation was agreed between the parties in respect of the 

ankle and wrist injuries.  The transient ischaemic attack was 

abandoned by Pugh in that commutation.  Somerville did not cavil 

at including the wrist in that commutation. 

 (ix) This Court refused to record that agreement for various reasons. 

 (x) By a combination of her physical injuries, (that is, first, residual 

problems with her wrist, and secondly, residual problems with her 

ankles) and psychological injuries, Pugh is pretty severely 

disabled.  Mr Schneider says at paragraph 22 of his affidavit:  

‘The totality of the evidence in my possession is to the effect that 

the applicant is totally and permanently incapacitated for 

employment’.” 

 

 I have set out Mr Wallace’s chronology since, as it will become apparent 

in this judgment, I consider the history of the appellant’s injuries and claims 

was a source of considerable confusion both in the application before 

Mr Wallace and the present appeal.  

 

 It is evident from the reasons given by Mr Wallace for refusing the 

appellant’s application for leave, that the learned magistrate approached the 

application as one by which the appellant sought to “reinstitute proceedings in 

relation to the wrist”.  Mr Wallace uses this phrase (at page 3 of his reasons) 

before embarking on speculation as to the appellant’s motives in bringing the 

application for leave. 

 



 

 5 

 The appellant’s discontinued application (No. 9305555) of 15 March 1993 

had sought: 

 “(a) Payments of compensation during the period of total incapacity 

from 20 November 1992 until 11 January 1993; 

 (b) Payments of compensation as for partial incapacity from 11th day 

of January 1993 until 15th day of February 1993; 

 (c) Payment of outstanding medical and like expenses; and  

 (d) Costs of the application.” 

 

 The learned magistrate speculated that there were three possible motives 

behind the appellant’s desire, as he put it, to reinstitute proceedings in relation 

to the wrist.  Mr Wallace suggested that the first possibility was that the 

appellant wished to re-open the claims (set out above) of the original 

application.  The second possible motive was fear on the appellant’s part that 

the notice of discontinuance in application No. 9305555 might operate as some 

form of “estoppel” in limiting the full ambit of the appellant’s application 

No. 9405926 by excluding consideration of the appellant’s wrist injury or by 

the respondent seeking to attribute various sequelae to it rather than the 

appellant’s later ankle injuries.  The third possible motive put forward by 

Mr Wallace was “the consideration that the wrist is perhaps not entirely healed 

and that there is a continuing physical disability, a compensible disability, 

arising from it.”. 

 

 I consider that the learned magistrate fell into error in both treating the 

appellant’s application for leave as an attempt to “reinstitute” the discontinued 
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proceedings and in speculating as to the appellant’s motives for such an 

application. 

 

 It is unarguable that there could be no question of “reinstituting” 

application No. 9305555.  That application had been discontinued by the 

notice of 23 April 1993 and the Work Health Act provides no mechanism for 

reinstituting such a discontinued application.  Rule 27(3) is directed at a 

similar application for the same cause as the discontinued application.  In 

short, the Rule concerns a new  application, not the reinstitution of a 

previously discontinued one.  In fairness to Mr Wallace, his appreciation of 

the nature of the appellant’s application could not have been helped by the 

form of the interlocutory summons before him.  It is to be noted that this 

summons purports to be issued in relation to application No. 9305555, i.e. an 

application which had ceased to exist at the time the summons was issued.  

The appellant’s solicitor, by issuing the interlocutory summons with this 

application number, could only have led the learned magistrate to believe that 

the appellant was indeed seeking in some way to reinstitute the discontinued 

application. 

 

 Viewed in this light, the learned magistrate’s speculation as to the 

appellant’s motives becomes understandable.  However, there was in fact no 

need for such speculation.  The true nature of the appellant’s application 

appears in Mr Schneider’s affidavit of 20 December 1996: 

 

 “26. I have advised the applicant that the only viable course for her is 

to seek compensation as for total incapacity during all the periods 

that she has been incapacitated either as a result of the wrist 
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injury, the ankle injuries or the emotional disorder or as a result of 

a combination of those factors.  

 

 27. Accordingly, I seek leave from this Court to issue a fresh set of 

proceedings claiming compensation as for total incapacity as a 

result of all these injuries, including the wrist fracture, or a 

combination of them.”  

 

 It is apparent that the application for leave pursuant to Rule 27(3) was 

viewed by Mr Schneider as an essential prerequisite to bringing a  fresh 

application for compensation covering the entirety of the appellant’s injuries.  

Leave was required in so far as this fresh application was “similar” to the 

discontinued application No. 9305555.  If this had been made clear to the 

learned magistrate (for example, by annexing to his affidavit a draft 

application for the compensation sought – as counsel for the appellant sought 

to do in the appeal hearing) I have no doubt Mr Wallace would not have 

approached the application for leave in the manner demonstrated by his 

reasons for decision. 

 

 On the basis upon which the learned magistrate considered the application 

for leave (that is, reinstitution of a stale claim for what could amount to little 

more than a few hundred dollars in lost wages and medical expenses), it is 

hardly surprising that he ruled that no good reason had been demonstrated for 

a grant of leave. 

 

 I consider that, in all the circumstances, the manner in which the 

application was brought was misconceived and it has not been considered 

properly on its merits.  On the materials before me, I do not consider that I am 
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in a position to grant or refuse leave pursuant to Rule 27.3.  In the 

circumstances, I set aside the decision of the Work Health Court of 10 January 

1997 refusing leave, and make no further order as to future proceedings.  It is 

a matter for the appellant whether she wishes to bring a fresh application for 

compensation along the lines foreshadowed in paragraph 27 of Mr Schneider’s 

affidavit. 


