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The background 

 By application of 23 November 1994 the defendant sought an order 

(see p4) for his costs of and incidental to the plaintiff’s application for an 

extension of time pursuant to s44(1) of the Limitation Act (NT), in 

proceedings arising out of a motor vehicle accident at Katherine on 5 June 

1984. 

 

 The history of this application, derived from a chronology filed by the 

defendant, may be summarised as follows.   

 

 On 5 June 1984 the plaintiff was involved in an accident at Katherine 

in which the defendant’s motor vehicle was alleged negligently to have 

struck the plaintiff’s vehicle from behind, and thereby to have caused 

injuries to the plaintiff.  On 30 August 1984 the plaintiff lodged a claim for 

compensation for her injuries with the Territory Insurance Office  (herein 

‘the TIO’), pursuant to the Motor Accidents (Compensation) Act.   

 

 In February 1985, after receiving an offer from the TIO to settle the 

claim, the plaintiff instructed Messrs Frichot & Frichot, a firm of solicitors 

in Western Australia, to act on her behalf.  Between February 1985 and 

August 1989, Messrs Frichot & Frichot corresponded with the TIO and the 

plaintiff in relation to her claim.  Although the offer by the TIO to settle the 

claim was rejected, and further negotiations failed to reach a  settlement,  no 

Court proceedings to enforce the claim were instituted by Messrs Frichot & 

Frichot.  
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 In August 1989, the plaintiff instructed Messrs Godfrey Virtue & Co, a 

firm of solicitors of Western Australia, to act for her on her claim, instead 

of Messrs Frichot and Frichot.  By then the 3-year period for the institution 

of proceedings under s12(1) of the Limitation Act (NT), had already expired.  

Messrs Godfrey Virtue & Co then instructed Messrs Waters James 

McCormack, a firm of solicitors of Darwin, to act in the Northern Territory 

on behalf of the plaintiff.  Proceedings were instituted in this Court by 

Messrs Waters James McCormack on 23 November 1989, some 5½ years 

after the accident of 5 June 1984.   

 

 On 2 November 1992, the defendant filed an amended Defence, taking 

the limitation point under s12 of the Limitation Act (NT).  Shortly 

thereafter, directions were given for the separate and preliminary trial of the 

limitation issue, under r47.04(a) of the Supreme Court Rules.  On 31 August 

1994 the limitation issue came on for trial before Thomas J.  On that day, 

however, amended Points of Claim were filed by the plaintiff; the trial of 

the limitation issue was adjourned.   

 

 The defendant ultimately consented to an extension of time for filing 

the Writ, in light of the amended Points of Claim filed by the plaintiff on 31 

August 1994.  On 23 November 1994, the defendant sought his costs of the 

(aborted) separate trial of the limitation issue.  This application came on for 

hearing before me on 15 and 16 December 1994.  I ordered, by consent, that 

time for filing the Writ be extended to 24 November 1989.  Argument was 
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limited to the question of costs.  I reserved judgment, and now rule on that 

question. 

 

The application for costs 

 The defendant’s summons of 23 November 1994 seeking costs was 

directed both to the plaintiff and to Messrs Marie Antoine Robert Frichot, 

Pierre Edmund Frichot and Ms Elizabeth Wiese.  The last three named 

persons - the second, third and fourth respondents herein - were persons 

carrying on business as solicitors in Western Australia under the name 

‘Frichot & Frichot’. I refer to them collectively as ‘Messrs Frichot & 

Frichot’. 

 

 The order sought by the defendant was as follows: 

 

“(1) An order that, in any event, the Plaintiff pays the Defendant’s 

costs of and incidental to the Plaintiff’s application for an extension of 

time pursuant to s44 of the Limitation Act (NT). 

 

(2) Alternatively, an order that the Defendant’s aforesaid costs be 

paid by the abovenamed Marie Antoine Robert Frichot, Pierre Edmond 

Frichot and Elizabeth Wiese.”  

 

 Mr Henwood of counsel for Messrs Frichot & Frichot raised as a 

preliminary issue the failure of the defendant to serve his summons of 

23 November 1994 on those persons in Western Australia, in the manner 

required by the Service and Execution of Process Act 1992 (C’wlth).  In 

light of this failure, he stated that Messrs Frichot & Frichot appeared 

conditionally at the hearing.  That is to say, they did not submit to the 

jurisdiction of the Court, because they did not waive their objection to the 
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irregular service.  Eventually, Mr Henwood consented to the defendant’s 

application for order (2) on p4 proceeding, but reserved his position on the 

question of service under the Service and Execution of Process Act 1992 

(C’th).  Thereupon the hearing proceeded; the defendant by his counsel Mr 

McDonald undertook to the Court to perfect service on Messrs Frichot & 

Frichot, should the ruling go against them on the question of costs.  

 

The respective submissions 

 The submissions of the parties may be summarised as follows.   

 

 Mr McDonald submitted first that the costs of the aborted hearing of 

the limitation issue should be borne by the plaintiff,  because she had failed 

adequately to prepare and file all Points of Claim on which she relied, prior 

to 31 August 1994, the day on which that issue came on for trial.  Hence the 

defendant sought order (1) on p4.  Alternatively, he submitted, because of 

default or negligence or other misconduct on the part of Messrs Frichot & 

Frichot, solicitors for the plaintiff from February 1985 to August 1989, in 

allowing the limitation period to expire in June 1987 without instituting 

Court proceedings, the Court should in the exercise of its discretion order 

that Messrs Frichot & Frichot bear those costs.  Hence the defendant sought 

order (2) on p4, in the alternative; the language of the submission accords 

with that of r63.21(1)(d) of the Supreme Court Rules (p9), and of Viscount 

Maugham in Myers v Elman [1940] AC 282 at 289. 
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 Mr Southwood of counsel for the plaintiff opposed the making of order 

(1) on p4.  He submitted that but for the approach to the costs of the 

separate hearing of a limitation issue in Sola Optical Australia Pty Ltd v 

Mills (1987) 46 SASR 364 at 372-3, 383 and 399, followed in this 

jurisdiction in Flack & anor v Northern Territory of Australia (unreported, 

Supreme Court (NT), Thomas J, 26 March 1993),  the plaintiff would be 

entitled to recover her costs on a “costs follow the event” basis, since she 

had succeeded on the limitation issue. However, he submitted that in light 

of those authorities, the ordinary rule - and the appropriate order in this 

case - was that the costs of the limitation issue be ‘costs in the cause’.  This 

submission does not address r63.11(7) at p12.  

 

 Mr Southwood then sought, however, to join with the defendant against 

Messrs Frichot & Frichot, seeking that they pay the costs incurred by the 

plaintiff on the limitation issue, on the basis of their alleged negligence as 

her solicitors in letting the limitation period expire without instituting Court 

proceedings.  In support, the plaintiff  gave evidence as to the progress of 

her claim.  This evidence was taken de bene esse in the face of objection by 

Mr Henwood, who contended it was irrelevant and that he lacked 

instructions to enable him effectively to cross-examine the plaintiff.   

 

 In the end, Mr Southwood adopted the submissions of Mr McDonald 

and submitted that this was an appropriate case for the exercise of the 

discretion to award costs against a non-party to the proceedings,  Messrs 

Frichot & Frichot, on the grounds of their alleged negligence.   
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 Mr Henwood opposed the making of alternative order no.(2) on p4, or 

any costs order against Messrs Frichot & Frichot.  He submitted that 

although the Court has power to order costs against a non-party to 

proceedings, this power is limited to persons ‘standing behind’ the parties 

to the proceedings - persons such as  receivers, liquidators, insurers and the 

like -  and  does not extend to persons in the position of Messrs Frichot & 

Frichot who, as former solicitors of the plaintiff, had never been involved in 

the conduct of proceedings No.745 of 1989.  Mr Henwood further submitted 

that the application for order (2) on p4 was really an attempt by the 

defendant (and now the plaintiff) to bring Messrs Frichot & Frichot before 

the court, to deal with an allegation of negligence on their part; the present 

application was an inappropriate mechanism to deal with that question.  He 

submitted that if the defendant were found to be entitled to an order for his 

costs, that order should be made against the plaintiff, as sought in order (1) 

on p4; the plaintiff could thereafter pursue Messrs Frichot & Frichot, her 

former solicitors, as she deemed appropriate.  

 

The power to award costs  

 Section 71 of the Supreme Court Act provides: 

 

“Except as provided by this Act or by any other law in force in the 

Territory, the practice and procedure of the Court shall be as provided 

by the Rules.” 

 

See also s86(2)(c), specifically empowering the making of Rules as to costs.  
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 The award of costs in a proceeding before the Court is regulated by 

Order 63 of the Supreme Court Rules; r63.03 provides for the general 

approach, viz: 

 

“(1) Subject to these Rules and any other law in force in the  

Territory, the costs of a proceeding are in the discretion of the 

Court. 

 

(2) Where in the opinion of the … Court the strict application  

of this Order (other than this subrule) would result in an anomaly, 

the … Court may … make such order in relation to costs, as … it 

thinks equitable in the circumstances and the costs so … ordered 

are payable and may be enforced under this Order accordingly.”  

 

In r63.01(1) “party” is defined inclusively when used in Order 63, unless 

the contrary intention appears, as follows: 

 

““party” includes - 

 

(a) a person, not a party to the proceeding, by or to whom costs  

in respect of a proceeding are payable by or under an Act, these 

Rules or an order of the Court; or …”.  

 

 

Rule 63.14 provides: 

 

“Subject to these Rules, a party to a proceeding is not entitled to 

recover any costs of the proceeding from another party except by order 

of the Court.” (emphasis added)  

 

It can be seen that no order is required where r63.11(7) on p12 applies. 

 

 Rule 63.21 provides: 

 

“(1) Where a solicitor for a party … has caused costs to be 

incurred improperly or without reasonable cause or to be wasted 

by undue delay or negligence or by other misconduct or default, 

the Court may order that - 

 

… 
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(c) the solicitor pay to the client all or any of the costs 

which the client has been ordered to pay to a party; or 

 

(d) the solicitor pay all or any of the costs payable by a  

party other than his client.  

 

(2) Without limiting subrule (1), a solicitor is in default for  

the purpose of this rule where an application in or trial of a 

proceeding cannot conveniently be heard or proceed, or fails or is 

adjourned without useful progress being made, by reason of the 

failure of the solicitor to - 

 

(a) attend in person or by a proper representative; 

 

(b) file a document which ought to have been filed; 

 

(c) lodge or deliver a document for the use of the Court  

which ought to have been lodged or delivered; 

 

(d) be prepared with proper evidence or account; or 

 

(e) otherwise proceed. 

 

(3) The Court shall not make an order under subrule (1)  

without giving the solicitor a reasonable opportunity to be heard.  

 

(4) The Court may, before making an order under subrule (1), 

refer the matter to the Master for inquiry and report.  

 

(5) Order 50, with the necessary changes, applies to a reference 

to the Master for inquiry and report made under subrule (4).  

 

(6) The Court may order that notice of a proceeding or order 

against a solicitor under this rule be given to his client in such 

manner as it directs. 

 

(7) This rule, with the necessary changes, applies to a barrister  

as it applies to a solicitor.” (emphasis added) 

 

 

Should the plaintiff bear the defendant’s costs of the limitation issue, as 

sought in order (1) on p4? 

 The ordinary approach 



 10 

 The discretion in r63.03(1) - see p8 - is very wide. In its exercise, costs 

will ordinarily ‘follow the event’, as the rationale of costs is to indemnify 

the successful party in respect of liability for professional fees incurred. On 

this approach, it is arguable - as Mr Southwood contended - that the 

plaintiff should recover her costs on the limitation issue, as she was 

ultimately successful in obtaining an extension of time.  The defendant’s 

application seeks a departure from the usual approach.  

 

 In considering whether to depart from the usual ‘costs follow the 

event’ approach,  I respectfully adopt what was said by Kirby P (as he then 

was) in Australian Postal Commission v Dao (No.2) (1986) 6 NSWLR 497.  

That case involved applications for costs arising out of a successful appeal, 

in which intervening Attorneys-General raised at the very last moment a 

constitutional point, promptly adopted by the appellant Commission, which 

the majority in the Court of Appeal considered determined the outcome of 

the appeal.  The losing respondents sought costs against the successful 

Commission, on the basis that it had succeeded on a ground added at the 

last minute and not previously argued.  The Commission sought its costs.  

His Honour referred at p503 to the “very wide discretion” as to costs, noted 

that “costs ordinarily follow the event”, and in relation to “special costs 

orders” observed at pp503-504:  

 

“Care must be taken in considering such orders.  In the exercise of the 

discretion involved in disposing of costs, it is rare that any 

fundamental principle will be laid down.  Practices may emerge from 

repeated exercise of the costs discretion in a particular way.  These 

practices may give rise to expectations.  But they can scarcely lay down 

binding rules.  The duty of the Court comes back, ultimately, to the 

duty to exercise the discretion provided by the Supreme Court Act, s76.  
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That discretion must take into account not only general considerations 

but also considerations special to the particular litigation disposed of 

by the Court.  Accordingly, although I have examined numerous orders 

made in the High Court and in this Court disposing of costs, I have 

done so conscious of the duty to exercise my own discretion as the 

justice of the particular case requires.”  (emphasis added) 

 

The effect on costs of a late amendment 

 It will be recalled that Mr Southwood submitted (p6) that costs should 

be ‘costs in the cause’.  There are, however, two significant features which 

distinguish the present case from the authorities (at p6) on which he relied 

for that submission:  first, in this case the plaintiff amended her Points of 

Claim concerning the limitation issue on the very day that issue was to be 

tried; second, it was because of that amendment that the defendant 

consented to the extension of time sought by the plaintiff.  I turn to consider 

both those matters. 

 

 The effect on costs of the plaintiff’s amendment to her Points of Claim 

concerning the limitation issue is provided for by r63.11(7) and (9), which 

provide: 

 

“(7) A party who amends - 

 

 (a) a pleading without leave of the Court; or 

  (b) a pleading or other document by leave,  

 

shall pay the costs of and occasioned by the amendment and the costs 

thrown away because of the amendment. 

 

… 

  (9) This rule is subject to such other order as the Court makes.” 
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Mr Southwood at p6 seeks in effect an “other order” under r63.11(9).   

 

 I note at this point that the trial of the limitation issue did not involve 

an application to which r63.18 applied, viz: 

 

“Each party shall bear his own costs of an interlocutory or other 

application in a proceeding, whether made on or without notice, unless 

the Court otherwise orders.” 

  

It was not an “application in a proceeding” in terms of r63.18, but rather the 

preliminary trial under r47.04(1) of a question which otherwise would fall 

for decision at the trial of the plaintiff’s claim for final relief in the cause 

of action on which she sues; and, if answered against the plaintiff, would 

determine the litigation.  See Flack v Northern Territory of Australia 

(supra) at p2; Gilbert v Endean (1878) 9 Ch.D. 259 at 268 per Cotton LJ. 

 

 The effect of a late amendment to the pleadings on the exercise of the 

costs discretion may depend on the effect which that amendment has on the 

outcome of the relevant proceeding. For example, in the circumstances 

which obtained in Australian Postal Commission v Dao (No.2) (supra) - see 

p11 - Kirby P noted at p510 that the late-added ground was merely an 

additional ground for a challenge to jurisdiction which had been maintained 

by the Commission from the outset on other grounds, and further, that one 

member of the Court had rested his judgment on the other grounds of 

appeal.  On this basis his Honour considered at p511 that success on the 

late-added ground did not warrant “a departure from the normal rule” that 

‘costs follow the event’. 
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 Contrast the approach of the High Court in the circumstances which 

obtained in Miller v Miller (1978) 141 CLR 269.  In that case Barwick CJ 

observed at pp276-7 that: 

 

“… the appellant has succeeded on a ground which, though notified to 

the respondent about ten to twelve days before the case was called on 

for hearing in this Court, was only added by the Court’s leave at the 

commencement of the hearing of the appeal”. 

 

 

The Court’s decision on the appeal turned on this additional ground; 

their Honours did not consider any of the other grounds.  Barwick CJ, with 

whom the rest of the Court agreed on the question of costs, said at p277:  

 

“I am of opinion that in these  circumstances the costs of the day, … 

should be paid by the appellant.   I do not think the order for costs 

should go further than that as the Court has not dealt with any of the 

other grounds of appeal.” 

 

 In the present case the last-minute amendments to the plaintiff’s Points 

of Claim were directed to her recent ascertaining of “facts material to [her] 

case”, so as to satisfy the Court in terms of the requirements of s44(3)(b)(i) 

of the Limitation Act (NT), and thus to enliven its power under s44(1) to 

extend time to institute her action.  Par5 of the original Points of Claim was 

apparently also directed to the same end.  Accordingly, it may be that the 

last-minute amendment by the plaintiff is similar in character and effect to 

that in Australian Postal Commission v Dao (No.2) (supra); that is, it is 

merely an additional ground in support of relief under s44(3)(b)(i), sought 

by the plaintiff from the start.  If so, Australian Postal Commission v Dao 
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(No.2) (supra) may suggest that the ordinary approach to costs should not be 

departed from. 

 

 There remains, however, the other matter referred to at p12: the fact 

that the defendant consented to the extension of time sought, because of the 

plaintiff’s last-minute amendment.  In Australian Postal Commission v Dao 

(No.2) (supra), the appeal was heard, and various grounds of appeal, 

including the ‘last-minute’ ground, were argued.  In the present case the 

trial of the preliminary issue did not proceed.  It is not a vast leap to infer 

from the defendant’s consent once he had seen the last-minute amendments 

by the plaintiff, that had those amendments been incorporated from the 

beginning, the limitation issue would never have gone to trial and the costs 

in question would not have been incurred.   

 

 In Re Jones; ex parte the Official Assignee; Cansdell (respondent) 

(1892) 3 BC (NSW) 67, a chain of events similar to those in the present 

case occurred. There the respondent to an application by the Official 

Assignee claiming certain property, entered an appearance disputing the 

claim.  At the hearing the Official Assignee obtained leave to add another 

ground in support of his claim.  The respondent thereupon conceded the 

amended application.  In awarding costs to the respondent as if he had 

succeeded on the application as originally framed, Manning J said: 

 

“I think in fairness that the respondent should be allowed his costs.  He 

no doubt may have known he should have given the property up, but he 

is entitled to come here and contest the claim with the penalty of 

having to pay costs if unsuccessful.  Instead of giving up the property, 

he waits until served with a notice of motion, and then, seeing that on 
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the grounds taken the official assignee has no case against him and that 

he must succeed, he comes here prepared to fight  that case.  He is, 

however, met at the hearing by the official assignee, who says, “I admit 

I cannot succeed; in that case I want to amend.” …  The respondent 

comes here and says, “If the official assignee had filed a proper notice 

of motion, I should not have spent a farthing in contesting it; but he 

has not, and therefore the costs of contesting it is an expense I ought to 

be recouped as terms for submitting to the allowance of the 

amendment.” In ordinary cases, the party submitting to an amendment 

would not get all the costs which would be costs in the suit, but here 

the respondent says, “This is entirely a new case.  I have incurred all 

this expense in meeting an imaginary case, and therefore, in common 

fairness, I should get all costs incurred by meeting the original notice 

of motion just as if I had succeeded on it.”  I therefore think that the 

respondent should be allowed the costs he would have had if there had 

been an order made in his favour on the original notice of motion, and I 

make the order as asked.” 

 

 Although the present case is slightly different, in that par5 in the 

plaintiff’s original Points of Claim bore on s44(3)(b)(i) of the Limitation 

Act, the last-minute amendments directed to that provision really  raised 

“entirely a new case”. The considerations mentioned by Manning J in Re 

Jones (supra) apply, and indicate that the discretion to award costs should 

be exercised in favour of the defendant in this case. 

 

 Moreover, general considerations of fairness point to the defendant 

recovering his costs on the limitation issue.  If the costs of the limitation 

issue were ordered to be ‘costs in the cause’, as Mr Southwood sought (p6), 

and the plaintiff ultimately succeeded in her action, it would be manifestly 

wrong that she should recover as part of her costs, costs which she incurred 

because she had failed properly to plead her Points of Claim.   I consider 

that the prima facie effect of r63.11(7) obtains; no “other order” should be 

made under r63.11(9).  The ‘justice of the particular case’ requires that the 
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defendant have his costs.  Accordingly, I make order (1) on p4; that is, the 

plaintiff must pay the defendant’s costs of and incidental to the plaintiff’s 

application for an extension of time pursuant to s44(1) of the Limitation 

Act.   

 

 So far as concerns the relief sought by the defendant at p4,  the matter 

ends there.  However, the plaintiff sought to take advantage of the 

(conditional) appearance of Messrs Frichot & Frichot in response to the 

defendant’s summons, by seeking a costs order against them; it is therefore 

necessary to deal with that aspect.  First, the question of whether the power 

to make such a costs order exists; and second, if it does, whether it  should 

be exercised.  

 

Does the power to award costs extend to an award against non-parties? 

 The general rule as to costs in r63.03(1) - see p8 - is to the same effect 

as Order 91 r1 of the Rules of the Supreme Court of Queensland, considered 

by the High Court in Knight v FP Special Assets Limited (1992) 174 CLR 

178.  Order 91 r1 provided: 

 

 “Subject to the provisions of the Judicature Act and these Rules, the 

costs of and incident to all proceedings in the Court … shall be in the 

discretion of the Court or Judge …” 

 

 The issue before the High Court in Knight v FP Special Assets Limited 

(supra) was whether the Supreme Court had exceeded its jurisdiction in 

making an order for costs against receivers of companies which were 

unsuccessful parties to proceedings; the receivers themselves were not 
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parties to those proceedings.  Mason CJ, Deane, Dawson and Gaudron JJ 

(McHugh J dissenting) held that the discretion to award costs under O91 r1 

was not confined to the parties to the proceedings.  At p185 Mason CJ and 

Deane J stated: 

 

“According to their natural and ordinary meaning, the words of 

[O91r1] are sufficiently expansive to enable the Court to make an 

order for costs against a person, whether that person is formally a 

party to the proceedings or not.  The jurisdiction and the discretion 

thereby conferred are not limited.  Because they are not limited it is 

easy to postulate a variety of circumstances where an exercise of the 

jurisdiction against a non-party would be extravagant and unjust.  

However, the existence of that possibility provides no justification for 

the imposition by the courts, by way of implication, of an arbitrary 

limitation upon the general jurisdiction conferred by the rule.  To do so 

would, as will appear, deny power to the Court to order costs against a 

non-party in cases in which, in the interests of justice, such orders 

should be made.”  (emphasis added) 

 

It is not necessary to consider further the authorities on jurisdiction; they 

are usefully collected at par63.02.35 of Williams ‘Civil Procedure, Victoria’ 

(looseleaf, Vol.1).  I note the material considerations identified in 

Symphony Group plc v Hodgson [1993] 4 All ER 143. 

 

 I consider that it is clear that this Court has power to award costs 

against a non-party to proceedings.  Mr Henwood conceded the general 

point; see p7.  The existence of the discretionary power is one thing; the 

exercise of the discretion is another. 

 

The discretion to award costs against a non-party 
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 In support of their respective applications for a costs order against 

Messrs Frichot & Frichot, Mr McDonald relied on r63(21)(1)(d), and 

Mr Southwood on r63(21)(1)(c); see p9. 

 

 I consider that r63.21 has no bearing on these applications.  It refers to 

a “solicitor for a party”, and “Solicitor” is defined in r1.09 as follows: 

 

 “(1) In this Chapter, unless the contrary intention appears -  

 

… 

 

“Solicitor” means a person who under the Legal Practitioners Act  

or any other Act may lawfully practice in the Territory as a legal 

practitioner on his own account or in partnership with another 

legal practitioner;” 

 

It is not suggested that any of the members of Messrs Frichot & Frichot are 

solicitors within this definition.  Clearly, r63.21(1) is directed only at 

Territory legal practitioners; and possibly only at solicitors currently on the 

record of the proceedings in question - see, for example,  r63.21(6).  

Accordingly, the discretion to order costs against former solicitors of the 

plaintiff as non-parties may only be exercised in accordance with the 

common law or the inherent jurisdiction of the Court. 

 

 The earlier authorities to which I was referred and the earlier 

authorities to which Mason CJ and Deane J referred in Knight v F.P. Special 

Assets Ltd (supra) at pp186-188 indicate, as their Honours put it at p188: 

 

“… that the jurisdiction [to award costs against non-parties] could be 

exercised against persons who were considered to be the “real parties” 

to the litigation.” 
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Instances of awards of costs against non-parties are conveniently collected 

at par 63.02.50 in Williams, op.cit. Such an order will always be 

exceptional; see Aiden Shipping Co. Ltd v Interbulk Ltd (supra) at 980. 

 

 At p188 their Honours said: 

“In Ram Coomar Coondoo v Chunder Canto Mookerjee, the Judicial 

Committee of the Privy Council sought to explain the exercise of the 

jurisdiction to order costs against persons who were not parties on the 

record (1876) 2 App. Cas. 186, at p.212: 

 

“The instances in which persons other than parties to the suit have 

been held liable to costs in England, have been principally those 

of solicitors, over whom the Court exercises disciplinary 

jurisdiction, as in the case of In re Jones (1870) L.R. 6 Ch. 497 

…”” 

 

 

Their Honours commented on this at p188: 

“… it is artificial to attribute the orders for costs against solicitors to 

an exercise of the disciplinary power rather than to an exercise of the 

jurisdiction to award costs of the proceedings.” 

 

 

Citing Myers v Elman (supra) at 318-9 per Lord Wright, Dawson J however 

said at 199: 

“The jurisdiction to order [a solicitor] to pay the costs, whether of his 

own client or of the opposite side, is a summary jurisdiction to punish 

for misconduct and would appear to rest upon the duty of the court to 

supervise the conduct of its solicitors.” 
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I respectfully agree with what French J said in De Sousa v Minister for 

Immigration, Local Government and Ethnic Affairs (1993) 41 FCR 544 at 

547, citing Aiden Shipping Co. Ltd v Interbulk Ltd (supra): 

“Although the discretion to order costs against a solicitor will 

generally be exercised on grounds related to the duty of the solicitor to 

the court and/or the solicitor’s client, it is but an aspect of the wider 

powers of superior courts to order costs against non-parties.” 

 

 

 In Myers v Elman (supra), the defendant’s solicitor was ordered to pay 

the costs of the successful plaintiff in proceedings in which his managing 

clerk had been guilty of misconduct.  The House of Lords held that the 

inherent jurisdiction to order a party’s solicitor to pay the costs is not 

limited to cases of misconduct or default; it rested on the Court’s 

jurisdiction over its officers, and was exercisable when the solicitor has 

failed to fulfil his duty as an officer of the Court.  Lord Maugham said at 

p289: 

“In my opinion, the jurisdiction as to costs is quite different [from the 

jurisdiction to discipline a solicitor for professional misconduct].  

Misconduct or default or negligence in the cause of proceedings is in 

some cases sufficient to justify an order.  The primary object of the 

court is not to punish the solicitor, but to protect the client who has 

suffered, and to indemnify the party who has been injured” (emphasis 

added). 

 

 

 In the present case I am not satisfied that Messrs Frichot & Frichot 

ever owed a duty to a Court in this jurisdiction, enforceable in this Court.  

Although they owed a duty to the plaintiff when they acted for her, that duty 

is subject to the supervision of the Supreme Court of Western Australia and 
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the Law Society of Western Australia.  The authorities involving an award 

of costs against solicitors of parties to a proceeding, are of little or no 

assistance in the present application. 

 

 Further, the cases concerning awards of costs against the “real parties” 

behind a party on the record, are not of any assistance.  There is no 

suggestion in the present application that Messrs Frichot & Frichot ‘stand 

behind’ Ms Sauzier in any way. 

 

 It seems clear that the jurisdiction to order a person not a party to pay 

costs is not restricted to any particular category of persons; see Aiden 

Shipping Co. Ltd v Interbulk Ltd (supra).  Nevertheless, the fact that Messrs 

Frichot & Frichot are neither a “real party” to the proceedings, or solicitors 

for a party in the proceedings, strongly suggests that the costs discretion 

should not be exercised against them in favour of the defendant or the 

plaintiff.   

 

 Further, there are other factors which also weigh against an exercise of 

the discretion to order costs against Messrs Frichot & Frichot.  The 

evidence before me in the form of Exhibit “M” to the affidavit of Julienne 

Sauzier, dated 12 April 1994, indicates that throughout the period during 

the course of which the limitation period expired, there was apparently 

some confusion between the plaintiff, her then solicitors, and the  TIO as to 

whether she was a resident or non-resident of the Northern Territory, as to 

her entitlement to pursue a common law action under s5 of the Motor 
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Accidents (Compensation) Act as it then stood, and as to whether or not the 

TIO had accepted liability.  Such apparent confusion raises questions as to 

the reasonableness of Messrs Frichot & Frichot’s failure to institute Court 

proceedings; this bears upon the exercise of the discretion.  The question of 

their alleged negligence  should be determined after considering the 

evidence as to their conduct of the matter, rather than on an application 

such as this.  As French J said in De Sousa v Minister for Immigration, 

Local Government and Ethnic Affairs (supra) at 547-8: 

 

“I accept the proposition that the jurisdiction [to order costs against a 

solicitor for a party to proceedings before the Court] is to be exercised 

with care and discretion and only in clear cases.” 

 

 There is a real question as to whether the costs of the limitation issue 

would have been incurred at all had the amended Points of Claim filed on 

31 August 1994 been included in the plaintiff’s original Statement of Claim.  

That was a matter entirely beyond the control of Messrs Frichot & Frichot, a 

matter with which they had nothing to do. There are also the procedural 

difficulties occasioned by the defendant’s failure to observe the 

requirements of the Service and Execution Process Act 1992 (C’wlth), and 

the plaintiff’s failure to warn Messrs Frichot & Frichot that she might seek 

an order for costs against them - see Symphony Group plc v Hodgson 

(supra).  

 

 In short, I am not satisfied that this is an appropriate case in which to 

exercise the discretion to order costs against Messrs Frichot & Frichot, as a 

non-party.  Accordingly, the plaintiff’s  application for that order is refused. 
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Conclusions 

 For the reasons I have endeavoured to state the plaintiff must pay the 

defendant’s costs of and incidental to the plaintiff’s application for an 

extension of time pursuant to s44 of the Limitation Act. The defendant 

having succeeded against the plaintiff on that costs issue, the latter must 

also pay the defendant’s costs of the hearing devoted to that issue. 

 

 I make no finding as to the conduct of Messrs Frichot & Frichot when 

they acted for the plaintiff; I make no order against them as to the costs of 

the plaintiff’s application for an extension of time.  They have successfully 

defended the defendant’s (alternative) application that they pay those costs, 

an application taken up and pressed by the plaintiff.  In those circumstances 

the plaintiff and defendant are both liable to pay the costs of Messrs Frichot 

& Frichot in resisting that application; as between themselves, the plaintiff 

and defendant are each liable to pay one-half of those costs.  

 

 Orders accordingly. 

__________________ 


