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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

IN THE MATTER OF the Juvenile 

Justice Act  

 

AND IN THE MATTER OF an appeal 

against sentences imposed by the 

Juvenile Court in Darwin  

 

  BETWEEN: 

 

JA112 of 1997 KURT ROYSTON FERGUSSON  

(9707108)  Appellant 

 

  AND: 

 

  MARK ANDREW SETTER 

   Respondent 

 

 

JA113 of 1997 KURT ROYSTON FERGUSSON  

(9715987)  Appellant 

 

  AND: 

 

  NOEL JOHN GOKEL 

   Respondent 

CORAM: KEARNEY J 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 3 December 1997) 

 

The appeal 

 This is an appeal pursuant to s58 of the Juvenile Justice Act against the 

severity of sentences imposed upon the appellant by the Juvenile Court in 
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Darwin on 8 August 1997.  The appeal was argued on 20 November; I rule on 

it today. 

 

The sentencing in the Juvenile Court on 8 August  

 (a) The sentences for offences of 14 July 1997  

 On 5 August 1997 the appellant pleaded guilty to having committed 3 

offences on 14 July 1997, viz: 

 

(1) aggravated unlawful damage, contrary to Criminal Code s251; he was 

sentenced to 1 month’s detention, concurrent with (2) below; 

 

(2) unlawful entry of a shop with intent to steal, contrary to Criminal Code 

s213; he was sentenced to 4 months’ detention; and 

 

(3) stealing, contrary to Criminal Code s210; he was sentenced to 4 months’ 

detention, concurrent with (2) above. 

 

It can be seen that the total effective sentence for the 3 offences was 4 months 

detention. 

 

(b) The sentences for offences of 29 March 1997  

 On 5 August, the appellant also pleaded guilty to being in breach of a 

community service order; on 6 May he had been directed to carry out a total of 

96 hours of community service work but had completed only 24, despite 

various directions.  The total of 96 hours of community service work had been 
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imposed for 5 offences committed on 29 March 1997 - 4 involving motor 

vehicles and 1 unlawful damage. 

 

 The commission of the offences on 14 July meant that the appellant was 

in breach of a bond to be of good behaviour for a period of 12 months, into 

which he had entered on 6 May.  For a sixth offence, entering a building at 

night on 29 March with intent to steal, he had been sentenced on 6 May to 2 

months detention, service of which was suspended under s53(3) of the Juvenile 

Justice Act on his entering into the good behaviour bond. 

 

 On 8 August the Court, being satisfied of the breach of the community 

service order of 6 May, dealt with the appellant under s53AD(4) of the Act, 

resentencing him by imposing a sentence of 1 month’s detention for 1 of the 

motor vehicle offences of 29 March (for which 24 hours of community service 

work had been imposed on 6 May).  On being satisfied of the breach of the 

good behaviour bond of 6 May, the Court dealt with the appellant under 

s53(4B)(f) for the unlawful entry at night on 29 March with intent to steal, 

resentencing him to 2 months’ detention. 

 

 The Court directed that the 2 months’ detention be served cumulatively 

upon the effective 4 months imposed for the offences of 14 July, and the 1 

month’s detention for the motor vehicle offence be served cumulatively upon 

the sentence of 2 months.  It can be seen that the total effective sentence 

imposed on 8 August for the 3 offences of 14 July and 2 of the 6 offences of 

29 March was 7 months’ detention.  His Worship ordered that the appellant be 
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granted conditional release on 4 December 1997, in effect suspending service 

of the sentence of 3 months’ detention for the 2 offences of 29 March.  The 

conditions for release on 4 December 1997 were that the appellant: 

 

“… (1) be of good behaviour for a period of 12 months, self in the sum 

of $500; (2) that for a period of 6 months he accepts supervision on 

probation and obey the reasonable directions of the Director of 

Correctional Services as to reporting, associates, employment, training 

and alcohol counselling.” 

 

 

 His Worship recommended that while serving the sentences of detention 

the appellant undergo the ‘Ending Offending’ program. 

 

 It will be recalled that there were 4 other offences of 29 March.  As to the 

other 3 motor vehicle offences, for which various hours of community service 

work had been imposed, the appellant was resentenced to fines of $100, $120 

and $500; he was not resentenced for the unlawful damage offence, on the 

basis that the 24 hours of community service work he had completed, satisfied 

the 24 hours imposed for this offence on 6 May.  Presumably this approach 

was in compliance with s53AD(6)(b) of the Act; no complaint is made about 

that. 

 

The admitted facts 

 (a) The offences of 14 July 

 The facts admitted by the appellant to be correct were as follows:  

 

“… on the morning of Monday 14 July 1997 the [appellant] was 

consuming alcohol with a group of friends.  [He] borrowed his father’s 

car and drove his friends around the greater Darwin area.  [He] ... parked 

it ... in Wanguri.  At approximately 4.15 am [he] and co-offenders walked 
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to the Wanguri shops carrying a hammer, screwdriver and a blanket.  

[They] gained entry to the supermarket by smashing a fixed upper window 

causing $500 damage.  The [appellant] and co-offenders then climbed in 

the shop and jemmied open two cigarette cabinets, causing damage to the 

value of $200. 

… 

… they then removed 60 packets of cigarettes to the value of $393.  The 

[appellant] and co-offenders then walked to the rear of the shop and 

jemmied open the security sliding door accessing the liquor area ..... they 

then entered the liquor area and smashed the glass doors to a liquor 

cabinet causing $500 damage. 

The [appellant] and co-offenders removed 38 bottles of liquor to the 

value of $610 and placed 27 bottles of this liquor in a blanket and the 

[appellant] placed 11 miniature bottles of liquor ..… in his pockets.  

… 

The defendant and co-offenders then attempted to force open a security 

door cabinet, before being interrupted, which caused $100 damage. 

… 

They then left the shop via the same broken window and ran across an 

oval and on seeing the police the [appellant] and co-offenders dropped all 

items being carried and decamped across the oval before the [appellant] 

and a co-offender were apprehended by police.  The [appellant] ..... later 

partook in a taped record of interview where he stated he’d been drinking 

heavily that night and he remembers being present at the Wanguri shops 

at the time but due to his intoxication could not remember anything else.” 

 

 

 (b) The offences of 29 March  

 The facts admitted by the appellant to be correct were as follows:  

“On 29 March 1997 at approximately 1.00am the [appellant] was with two 

friends in the Northlakes area.  With his co-offenders they rode their push 

bikes to the Darwin Golf Club at Links Road, Marrara.  A co-offender 

entered the females locker room by window and whilst in the room the co-

offender entered a storage cabinet, however removed nothing.  … the 

[appellant] stood lookout whilst this occurred.  The defendant then 

entered the disabled toilets finding golf clubs and removed them and then 

snapped the shafts damaging the clubs to the approximately value of $200 

and a female co-offender ... stood lookout whilst the defendant did this.  

The [appellant] with a co-offender then entered a locked compound and 

removed a golf buggy valued at $8500, by starting the engine somehow.  

The co-offenders then drove the buggy across McMillans Road into the 

Malak suburb.  The buggy was driven around public streets and park areas 

in the northern suburbs.  The co-offenders then drove the buggy to the 
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conservation park at Holmes Jungle causing damage to the vehicle’s roof 

and panels to the value of approximately $400.  The [appellant] and his 

co-offenders took turns in driving [it] around the Holmes Jungle Nature 

Park. 

At approximately 4.30am police attended the Holmes Jungle as a result of 

a complaint and at this time they noticed the vehicle parked in a grassed 

area and police located one offender at the scene.  As a result of the 

initial interview the [appellant] and one other offender were nominated 

and subsequently apprehended by police at about 10.30am that day.  The 

[appellant] was arrested and a record of interview conducted where full 

admissions were made. 

The [appellant and] co-offenders had no permission to enter the premises 

of the Darwin Golf Club, damage ... property or use the motor  vehicle.” 

 

 

I indicated at pp2-3 the disposition in the Juvenile Court at Darwin on 6 May 

1997.  On 8 August the Court was informed of some of the subsequent history, 

viz: 

 

“The [appellant] appeared in the Juvenile Court … on 29 July 1997 for 

new offences [of 14 July] and this matter was adjourned until [5  August 

1997] in order to obtain a report from an alcohol counsellor …the 

[appellant’s] legal counsel [advised the court] that the [appellant] would 

report to Darwin Community Corrections Office following court [on 

29 July 1997] and on [5 August 1997] for a new direction to attend 

community work as he wished to complete his current order.  …the 

[appellant] did not attend at that office [and thus] breach[ed] his 

community service order [under s53AD(1)] in that he failed to attend 

community service work as directed and failed to provide medical 

certificates to account for his non-attendance. The total hours [of work] 

that [were] ordered [on 6 May was] 96 hours.  Hours completed [were] 24 

hours and the amount outstanding of hours amounted to 72 hours.”  

(emphasis added) 

 

 

His Worship’s sentencing remarks of 8 August 

 His Worship said: 
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    “This is a sad case.  [His Worship then referred to the facts of the 

offences of 14 July]. 

 

 It is a serious unlawful entry [on 14 July].  It is serious because, first 

of all, it involved a fair amount of damage and then it is also serious 

because it was committed by a young man who should have known a lot 

better.  He should’ve known a lot better because he’s been in trouble 

before. 

 

 He appeared in the Juvenile Court on 22 March 1996 for stealing and 

unlawful entry, and on each charge received 120 hours community 

service.  One would’ve thought, and the community would’ve expected, 

that if a person goes to court and is dealt with, that that person would 

then try to modify his behaviour so he wouldn’t get into trouble again. 

 

 That didn’t happen.  On 6 May 1997 he appeared before [the Juvenile 

Court] for, amongst other things, unlawful entry and taking a motor 

vehicle [on 29 March].  In relation to the unlawful entry charge, [the 

Court] imposed an order of detention of two months, which was 

suspended.  It was suspended on a condition that the juvenile be of good 

behaviour for 12 months. 

 

 What happened?  .... a little over two months later he has offended 

again, 14 July 1997. 

 

 This is a sad case.  It’s sad because I’m dealing with a juvenile who 

doesn’t seem to take the notice of the warnings he’s given.  That’s the 

first reason.  It’s also made sad by the fact that the juvenile has recently 

come to the realisation that he has an alcohol problem and it is very sad 

for one so young to consider that their life is being ruined by the 

consumption of alcohol. 

 

 The juvenile has been reasonably sensible in relation to his alcohol 

problem.  When I say ‘reasonably sensible’, the offences on 14 July 1997 

occurred after he realised that he had an alcohol problem, and the 

offences on that day occurred .... after a drinking session due to 

depression. 

 

 The juvenile has seen a counsellor or psychologist, Mr Rysavy, on 

two occasions, and appears to know or have some idea that he must 

address his alcohol problem. 

 

 The big difficulty in this case is that I’m dealing with a juvenile who 

I feel the community needs protecting from.  He was dealt with in March 

1996; he offended again.  He was before the court in May 1997; he’s 
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offended again.  He’s not taking the warnings.  When I add to that what I 

consider his special vulnerability, his problem with alcohol, it would 

seem to me that if something happens to him whereby he gets a bit upset 

or feels the need to drink or consume liquor, it’s only a matter of time 

before he gets into trouble again. 

 

 I feel that there has to be an order of detention in this case for the 

purposes of protecting the community.  The community needs a little rest 

from the defendant for a period of time. 

 

 Ms Taylor, on his behalf, has submitted [that] taking into account the 

mandatory sentencing provision, [applicable to the offences of 14 July in 

view of his offences of 29 March, under s53AE(2)], [I should] commit 

him for no more than the minimum period [of 28 days under s53AE(2) 

and (4)].  I have a great difficulty with that and I’m not going to do that.  

This unlawful entry [of 14 July] at the Wanguri Supermarket, involving 

damage, is serious; and the period of 28 days [compulsory detention 

provided for in s53AE(2) and (4) of the Act] is not sufficient to, first of 

all, give the community a break from the defendant and, secondly, to 

bring home to the defendant the wrongness of his behaviour. 

 

 It is a sad case because I have spoken to his mother and ..... the 

impression I’ve gained from his mother is that she’s there to support him; 

the family is there to support him, and he’s the one who, for whatever 

reason, can’t quite appreciate the support that people are willing to give 

him.  I’m aware that he has talent as an artist and that’s a good thing.  

The bad thing is ... that aspect of his personality which causes him not to 

take the warnings that he gets, and causes him to get in trouble again. 

 

 The other factor ..... is the breach of the community service [order of 

6 May].  ..... there appears to be, at the background of it all, a reason for 

him not doing some of the community service, and that is that he had 

sustained a broken finger.  But the difficulty there appears to have been 

that some breakdown occurred in him communicating with the 

Correctional Services people over why he wasn’t doing the community 

service. 

 

 What I propose to do is deal with the matters [of 29 March and 14  

July] in reverse order; and by virtue of the mandatory sentencing 

provisions there has to be a term of detention for the offences that were 

committed on 14 July 1977.  I’ll deal with those first.  I will then 

resentence the juvenile in relation to the offences [of 29 March] where 

he’s breached his bond to be of good behaviour and breached his 

community service; and the orders [for detention] there will be 

cumulative upon the order of detention for the offences of 14 July, but 
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those second orders [for detention] will then be suspended.” (emphasis 

added) 

 

 

His Worship then proceed to impose the sentences under appeal (pp2-4), and 

explained the outcome to the appellant as follows: 

 

    “What all of this means is that you have an order of detention of seven 

months hanging over your head.  By virtue of the mandatory sentencing 

provisions in the Juvenile Justice Act, you have to do four months [for the 

offences of 14 July].  You can then, if you wish, be released, to have 

three months [for the offences of 29 March] hanging over your head.  If 

you choose to be released, with an order of detention of three months 

hanging over your head, you’ll have to be of good behaviour for 12 

months.  That will mean no more, for example, unlawful entries or 

stealings.  You mustn’t get into trouble again. 

 

 Secondly, for a period of six months after your release, you’ll have 

to accept supervision on probation and you’ll have to do what a probation 

officer tells you in relation to certain things.”  

 

His Worship then explained in detail the effect of the probation order in 

relation to issues such as keeping appointments, and observing directions as to 

his associates, employment, training, and alcohol counselling.  He concluded: 

 

    “The community doesn’t want you to drink too much, put yourself in a 

situation where you steal, damage property, smash things.  The 

community doesn’t want it to happen any more.”  

 

The grounds of appeal 

 The appellant relies on 4 grounds of appeal, viz: 

1) that the sentencing of 8 August was manifestly excessive in all the 

circumstances of the case;  
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2) that the learned Magistrate erred in law in that he 

 (a) failed to apply correctly the sentencing principles applicable to 

juveniles; 

 (b) gave insufficient weight to the age of the appellant (16 years old at 

the time of both sets of offences of 29 March and 14 July), and to the 

prospects of his rehabilitation; and 

 (c) failed to consider the particular circumstances of the appellant, and 

his need to undergo alcohol counselling. 

 

The submissions on appeal 

 Ms Cox of counsel for the appellant submitted that the essence of the case 

on appeal was: 

“… that the sentencing discretion .... was not properly exercised in that 

his Worship [1] gave too much weight to the protection of the community 

and [2] [to] retribution, and [3] gave insufficient weight or no weight to 

the rehabilitation of the juvenile - and that is when there were real 

prospects for [his] rehabilitation. 

 

In doing so, his Worship imposed a sentence which ... is manifestly 

excessive in the circumstances of both the juvenile and the circumstances 

of the case.” 

 

 

 Ms Cox then dealt with the 3 issues raised above.  As to issue [1], giving 

too much weight to the need to protect the community, she noted that his 

Worship had said that ‘the community needs protecting from’ the appellant, 

and the passage first emphasised at p8. 
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 I note also in the same general vein his Worship’s concluding remarks at 

p9. 

 

 As to issue [2], the retributive aspect of sentencing, Ms Cox submitted 

that at best it is of secondary importance in the sentencing of juveniles. 

 

 As to issue [3], the need for rehabilitation, Ms Cox submitted that the 

overwhelming concern when sentencing juveniles is to turn the young offender 

aside from the criminal path to becoming a law abiding citizen.  She submitted 

that this aim was primarily intended to serve the community’s interests, as the 

best means of protecting it; hence a disposition directed to achieving that aim 

best serves both the interests of the offender and those of the community. 

 

 

 Ms Cox then referred to the guiding principles to be observed when 

sentencing juveniles, as stated in Nelson v Chute (1994) 72 A Crim R 85, M v 

Waldron (1988) 90 FLR 355 at 359-360, Simmonds v Hill (1986) 38 NTR 31 at 

33, and R v Homer (1976) 13 SASR 377 at 382-383.  See also Yovanovic v 

Pryce (1985) 33 NTR 24 at 27-28, and P v Hill (1992) 110 FLR 42 at 47-48 

and 51-52.  I note that in dealing with a 15 year old unlawful user of a motor 

vehicle, the Chief Justice in Nelson v Chute (supra) expressed the rationale for 

the special sentencing principles applicable to juveniles, at 89-90: 
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 “The Preamble to the Juvenile Justice Act shows that its objective, 

amongst other things, is that juveniles be dealt with in the criminal law 

system in a manner consistent with their age and level of maturity.  The 

ultimate aim of any criminal justice system is the protection of the 

community but it must always be remembered that an inappropriate 

disposition of a juvenile may well lead to that person becoming more of a 

threat to the community than achieving that objective.  It would be easy 

enough, but wrong .... to simply look at a record of convictions such as 

the appellant has and come to an extremely adverse view of him, such as 

to lead to the conclusion that there was only one thing to do, order him to 

be kept in custody.  It would also be inappropriate to simply consider that 

an offender would be better off institutionalised because he or she may 

there obtain the benefits of training and the acquisition of skills which 

will be of assistance once that person returns to the community.  That is 

to deny the opportunity for those things to happen in the community itself 

within the resources available to it.  I fail to appreciate why it is that 

sending a 15-year-old Aboriginal over 1,500 km from his home to be 

detained in an institution in a place where there is no family, or extended 

family, support is more likely to lead to his rehabilitation than permitting 

him to reside at his home community under the control and supervision 

which is appropriate to that place and his circumstances.  Surely we have 

not reached the stage of sending children to prison (for that is what it 

amounts to) to be educated.  If that is the case, there is a need for a 

drastic re-ordering of resources.  People are placed in confinement for 

punishment but where, in enlightened communities, it may be expected 

that efforts will be made to assist the offender to be a better citizen.  The 

courts do not decide that a person is in need of education and then place 

him or her in confinement for that purpose.  

 .....  Under the [Juvenile Justice Act]  ... provision, what the Court is 

trying to do is find the best means of turning the delinquent juvenile into 

a responsible law-abiding adult (Homer (1976) 13 SASR 377 at 382-383 

cited with approval by Kearney J in M v Waldron (1988) 90 FLR 355 at 

359-360), but the appropriate course to achieve that end is not likely to be 

correctly chosen unless the Court is in possession of all relevant factors 

upon which to make its decision.  Detention or imprisonment should only 

be used as a last resort where all other options are inappropriate, and 

[where] the need for deterrence and to protect the community must be 

given special prominence: Yovanovic v Pryce (1985) 33 NTR 24 cited 

with approval by Mildren J, in Peckham v Hill (unreported, Supreme 

Court, NT, No 208 of 1992, 9 October 1992.)”  (emphasis added) 

 

 Ms Cox submitted that in this case the process of rehabilitating the 

appellant had commenced; this was shown by the fact that prior to sentencing 
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by his Worship on 8 August he had admitted to his mother that he had an 

alcohol problem, and had sought treatment for it.  Ms Cox further submitted 

that his strong family support, as his Worship had found (p8), would further 

his prospects of rehabilitation, while detention might thwart them. 

 

 Ms Cox submitted that his Worship had given no weight to the need for 

the appellant’s rehabilitation.  I reject that submission; it is clear from the 

sentencing remarks and the structured sentencing that his Worship had that 

objective in mind, amongst others.  There was no error, on the facts disclosed, 

in placing weight on the need to protect the community from the appellant by 

way of the period of immediate detention.  I do not consider that that period 

was manifestly excessive. 

 

 Ms Fraser of counsel for the respondent submitted in reply that his 

Worship had specifically addressed the question of the appellant’s prospects of 

rehabilitation.  She submitted that the sentencing was tailored towards 

rehabilitation, in that while in detention, the appellant was to participate in 

alcohol counselling and in the “Ending Offending” program.  She submitted 

that the orders for his supervision after release from detention relating to 

training, associates and counselling, were of ‘the essence of ensuring ongoing 

rehabilitation’, and would build upon the rehabilitative process which would 

take place in detention. 
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 I note that some attention was given by counsel to whether the 

proposition that a sentence of detention should be a ‘last resort’ - a 

proposition firmly established by the case-law (p11) relating to the sentencing 

of juveniles - still holds good in the case of repeat property offenders aged 15 

or 16, in view of the compulsory detention provisions introduced into the Act 

by amending Act No. 61 of 1996 with effect from 8 March 1997.  Although 

these provisions are directly contrary to Article 37(b) of the Convention on the 

Rights of the Child, to which Australia is a signatory, that fact has no bearing 

on their legal validity; see generally the discussion in “International Law 

Issues and the new Northern Territory Sentencing Regime”, a paper delivered 

by J. Blokland at the Sixth Conference of the Criminal Lawyers Association of 

the Northern Territory, June 1997.  Clearly enough, the ‘last resort’ principle 

no longer applies in full to the sentencing of juveniles of 15 or 16 years of 

age, such as the appellant, who are repeat property offenders; to the contrary, 

detention is legislatively mandated as a ‘first resort’ sentence in such cases.  

To some extent, this necessarily turns on its head the body of principl e for the 

sentencing of juvenile offenders in that category.  No longer is their 

reformation, as the best way of protecting the public, to be a primary 

sentencing objective; they are instead to be punished by way of retribution for 

their offences, and thereby deterred from offending again.  Nevertheless, I 

accept Ms Cox’s submission that although such offenders must be sentenced to 

be detained for at least 28 days as a measure of retribution, it is only to that 

extent that the general principles applicable to the sentencing of juveniles are 



 

 15 

over-ridden.  The classic approach to sentencing such juveniles aged 15 or 16 

as stated, for example, in P v Hill (supra) at 48 (a case of a 13 year old repeat 

offender) must now be qualified. 

 

I consider that the fundamental principle of proportionality in sentencing such 

offenders still applies where, as here, the sentencer considers that a sentence 

in excess of the mandatory minimum of 28 days detention under s53AE(2) 

should be imposed. 

 

Conclusions 

 No question arises as to unjustifiable disparity in sentencing, as compared 

with the appellant’s co-offenders in the offences of 14 July; any disparity was 

justified. 

 

 It is clear that while in general the guiding principle when sentencing 

juveniles is their reformation, as serving the best interests of the community, 

in the case of repeat property offenders who have attained the age of 15 years, 

the new mandatory sentencing regime in s53AE(2) of the Act abrogates that 

principle to some degree. 

 

 As to the offences of 14 July, to which the mandatory detention 

sentencing regime applies, I consider that his Worship made none of the 
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specific errors alleged (pp9, 10) and the total effective sentence of 4 months 

detention is not manifestly extensive. 

 

 As to the resentencing for the offences of 29 March, I consider that the 

reimposition of the sentence of 2 months’ detention for the unlawful entry on 

that date, and the sentence of 1 month’s detention by way of resentencing for 

the offence of unlawful use of a motor vehicle on that date, were both fully 

warranted, as was the direction that they be served cumulatively upon each 

other and upon the sentence of 4 month’s detention; no sentencing error as 

alleged (pp 9,10) has been established. 

 

 I note that no application for bail was made, and the appellant has been 

serving the 4 months of immediate detention to which he was sentenced on 8 

August.  As at the date of hearing of his appeal, he had some 15 days to serve 

before release; he is due for release tomorrow, and will then have a sentence 

of 3 month’s detention suspended over his head for 12 months, during which 

he will be under supervision by his Probation officer.  That appears to me to 

be an entirely appropriate measure directed to ensuring his effective 

rehabilitation. 

 

 The appeal is dismissed, and the sentencing dispositions of 8 August are 

affirmed. 

_______________________ 


