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IN THE SUPREME COURT 
OF THE NORTHERN TERRITORY 
OF AUSTRALIA 
 
 
No. 419 of 1990 
 
 
 
      BETWEEN: 
 
      THE COMMONWEALTH OF AUSTRALIA 
         Plaintiff 
 

      AND: 
 
      SKONIS HOUSING AND DEVELOPMENT 
      (NT) PTY LTD (IN LIQUIDATION) 
         Defendant 
 
 
 
CORAM:   MARTIN J. 
 
 
 
 REASONS FOR JUDGMENT 
 
 (Delivered 20 August 1992) 

 
 
 

 

  These proceedings were commenced by writ, which was 

not endorsed with a Statement of Claim, but with an endorsement 

presumably intended to comply with r. 5.04(2)(b).  As amended 

the endorsements read as follows: 

 
 "1.The plaintiff seeks an injunction and declarations to 

finally resolve disputes which have arisen between 
the parties pursuant to a contract between them dated 
16 September 1987 and numbered A7776N for the 
construction of 97 houses at Tindal Royal Australian 
Air Force Base at Katherine in the Northern Territory. 

 
 2.The plaintiff seeks an Order that the defendant be 

restrained and an injunction be granted restraining 
the defendant whether by itself its servants workmen 
or otherwise from proceeding with arbitration of any 
disputes between the plaintiff and the defendant 



 
 
 2 

pursuant to the said contract. 

 
 3.The plaintiff seeks a Declaration that the defendant is 

not entitled to refer any disputes pursuant to the 
said contract to arbitration. 

 
 4.The plaintiff seeks a Declaration that the defendant is 

not entitled to pursue any of the claims for extension 
of time and delay costs (including prolongation costs 
and loss of productivity claims) included in its 
claims dated the 1st day of February 1989 otherwise 
than by reference to the Superintendent pursuant to 
the terms of the said contract. 

 
 5.The plaintiff seeks a Declaration that the defendant is 

prevented and estopped from pursuing its claims 

numbered 1.1, 1.2, 1.8, 1.9, 1.11, 2.1, 2.5, 2.6, 3.2, 
6.3, 6.32, 6.35, 6.36, 6.38 and 7.1 in its List of 
Claims lodged on the 6th day of October 1989. 

 
 6.The plaintiff seeks a declaration that the defendant is 

prevented by clause 48 of the said contract from 
pursuing its claims numbered 1.1, 1.2, 1.8, 1.9, 1.11, 
2.1, 2.5, 2.6, 3.2, 6.1, 6.3, 6.6, 6.7, 6.9, 6.32, 
6.35, 6.36, 6.38 and 7 of its said List of Claims. 

 
 7.The plaintiff seeks a Declaration that the defendant is 

not entitled to pursue its claims numbered 6.4 and 
6.10 of its said List of Claims because 

 
  (a)They are based upon a corrupt scheme of which it 

was aware and to which the defendant was a party 
and which it failed to disclose to the plaintiff 
whereby it seeks to derive benefit, or 

 
  (b)The defendant would be unjustly enriched by payment 

for delay which would have been avoided by 
disclosure of information by the defendant to 
the plaintiff. 

 
 8.The plaintiff seeks a Declaration that the defendant is 

not presently entitled to proceed to arbitration of 
its claims numbered 1.5, 1.10, 6.11, 6.14, 6.18, 6.19, 
6.20, 6.21, 6.22, 6.23, 6.24, 6.27, 6.34 (g) and (f), 
6.37, 6.39, 6.40, 6.41 and its extension of time claims 

in its said List of Claims because the procedures 
required by clause 45 of the said contract have not 
been carried out. 

 
 9.Such other or further orders as to the conduct of the 

action as to the Court seems fit." 
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  With a view to determining what evidence may be adduced 

at trial upon proceedings commenced by writ there are normally 

pleadings to define the issues, but pursuant to r. 14.09, the 

Court may order that the service of a pleading be dispensed with 

or the proceedings be tried without pleadings.  As to evidence, 

r. 40.03 provides that the Court may order that evidence be given 

by affidavit on the trial of a proceedings commenced by writ, 

as opposed to orally, as is usual (r. 40.02). 

 

  On 29 November 1990, his Honour Chief Justice Asche 

upon ex parte application of the plaintiff made an order, inter 

alia, that until further order the matter proceed on affidavits 

without pleadings.  There had been no pleadings filed to that 

stage.  The affidavit in support of that application, sworn by 

Mr Burvill, deposed to facts concerning a contract, disputes 

arising thereon between the plaintiff and the defendant and that 

the plaintiff's action was commenced in an endeavour to avoid 

unnecessary cost and delay and to limit the issues which may 

need to be dealt with in any dispute resolution procedure between 

the parties.  He went on to say that the plaintiff desired to 

proceed with the action, to resolve the disputes at the earliest 

opportunity and in the most efficient manner.  He deposed that 

the issues which were before the Court in the action were legal 

questions which the plaintiff desired to have resolved on the 

basis of affidavits and without the taking of evidence.  In that 

affidavit he acknowledged that the liquidator of the defendant 

had made a claim pursuant to the contract between the parties 
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for further payments and had stated his intention to proceed 

with the then existing claims, which had previously been dealt 

with by a determination of "the Principal" pursuant to the 

dispute resolution provisions of the contract between the 

parties.  There have been other matters in these proceedings 

in the meantime, but on 12 March 1992, an order was made by 

consent by Mildren J. concerning the delivery of affidavits by 

the parties.  The order dealt with other interlocutory matters, 

all of which were to be completed by 10 June, upon completion 

of which the order declared that the matter could be certified 

as ready for trial. 

 

  The position has been reached where the plaintiff has 

identified the affidavits upon which it seeks to rely 

and the defendant has filed two affidavits, one by Mr Skonis 

and the other by Mr Landers, both of which are said by counsel 

for the plaintiff on this application to cover a large number 

of matters which are not the subject of these proceedings or 

are otherwise objectionable.  It is asserted that of the 671 

paragraphs in Mr Skonis' affidavit 590 fall into that class. 

 What the plaintiff now seeks to do is to have the previous order 

as to affidavits vacated and an order that the parties resort 

to pleadings, it undertaking to deliver a Statement of Claim 

within 14 days.  It says that that is necessary to define the 

real issues between the parties.  Apart from arguing that much 

of the affidavit material filed on behalf of the defendant is 

objectionable, the plaintiff also says that it would be placed 
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in great difficulty and would incur considerable expense in 

preparing affidavits in reply. 

 

  The defendant opposes any variation of the orders 

already made.  It argues that paragraph 1 of the Endorsement 

of Claim seeks broad relief "to finally resolve disputes", and, 

accordingly, in the defendant's view it must put in evidence 

as to all the disputes which have arisen between the parties 

pursuant to the contract referred to, and that is what it has 

done.  Counsel points to the fact that it was the plaintiff who 

sought the orders which led to the matter being dealt with by 

way of affidavit instead of the usual way, and that the defendant 

had been put to considerable expense in compiling the affidavits 

upon which it seeks to rely.  It is argued that the plaintiff 

would derive an unfair advantage over the defendant if the 

existing procedure were to be abandoned because the plaintiff 

would have the benefit of the defendant's case on oath, but the 

defendant would not have a similar advantage. 

 

  In reply, counsel for the plaintiff says that the 

endorsement on the writ must be read as a whole and that the 

disputes referred to in paragraph 1 of the Endorsement are those 

of which greater particularity is given in the ensuing 

paragraphs.  He says that the defendant does not want to revert 

to a procedure involving pleadings because if that were done, 

and it sought to raise anything against the plaintiff by way 

of counterclaim, it might be met with an application by the 
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plaintiff for security of costs. Although not expressly pointed 

out, it is to be inferred that some of the affidavit material 

filed on behalf of the defendant raises the question of claims 

by the defendant against the plaintiff. 

 

  The summons which was before the Court on this occasion 

sought orders for rulings as to the admissibility of various 

paragraphs and annexures contained in the affidavits referred 

to and for an extension of time for the filing of the plaintiff's 

affidavits in reply and such other order or orders as the Court 

deemed just.  The Court has power under r. 27.07 to strike out 

scandalous, irrelevant or otherwise oppressive matter from any 

document for use in the Court or, if the document has been filed, 

to order that it be taken off the file.  The rule obviously 

extends to affidavits and is not constrained as to the time at 

which such an order might be made. 

 

  The issues which arise upon the endorsement of claim, 

and that is all there is to regard, are not clearly defined. 

 There is nothing to indicate that the paragraphs following 

paragraph 1 are particulars of the relief sought in paragraph 

1.  It can stand alone as can each of the paragraphs which follow. 

 Compliance with r. 5.04(2)(b), which requires that an 

endorsement of claim be a statement sufficient to give with 

reasonable particularity notice of the nature of the claim and 

the cause thereof and of the relief or remedy sought, would have 

clarified the position.  What is plain enough is that the 
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plaintiff does not seek anything from the defendant, but it 

anticipates the defendant seeks something from it and it wishes 

to inhibit it from doing so.  Rather than await the defendant's 

initiative to have the dispute which it says exist resolved by 

binding dispute resolution means, the plaintiff seeks to have 

orders made which would effectively enjoin it from doing so. 

 Looking at the endorsement, it would attempt to do that by 

showing that whatever claims the defendant asserts it has are 

debarred by circumstances that do not call for an adjudication 

of the merits of the defendant's claims.  Only the first of the 

requirements of the rule relating to an endorsement of claim 

appears to have been met. 

 

  Yet, the defendant does not seek to have the default 

put right (r. 2.01), and even if it now wished to do something 

about it it may be too late (r. 2.03).  For its part, the 

plaintiff apparently sees no need to amend (r. 36.01). 

 

  Whether circumstances have arisen, or may arise, 

availing the plaintiff the opportunity to seek an order for 

security for costs against the defendant is not to the point. 

 In any event, it is doubtful that the plaintiff could not 

properly found such an application simply because any claims 

which the defendant may seek to make against it arise on the 

affidavits as opposed to pleadings, where the former displace 

the latter. 
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  The situation is quite unsatisfactory.  The issues 

to which the affidavits should be directed are not sufficiently 

defined, and neither party seems willing to assist the Court 

in that regard, apart from the plaintiff's application to abandon 

the procedural and evidentiary orders now in place.  Given the 

course it has chosen to adopt, the major responsibility for the 

impasse rests with the plaintiff.  It sought to rely only upon 

the defective endorsement of claim before seeking the orders 

which effectively dispensed with pleadings.   

 

  No good reason has been shown why the orders made by 

the Chief Justice should be set aside at this stage.  The real 

problem lies elsewhere.  The plaintiff's application is 

dismissed. 


