
ZN THE SUPREME COURT
OF THE NORTHERN TERRTTORY
OF AUSTR. ALTA AT DARWTN

No. 3 of 1992 BETVIE^N:

ELDERS RURAL ETNANCE LTMTTED

FOSTERS BREWTNG GROUP I. ^TMTTED

and ELDERS LTMTTED

AND:

COR^,: THOMAS J

WTLLTAM TAPP as representative

(th093008)

of the estate of CHARLES WTLT. ,Tan

TAPP (deceased)

AND:

application broughtThi. s i, s an

receiver Mir Robe, :t William COWLi. rig.

WTLLTAl, ! REX TAPP

TAPP

TAPP

PI. atnt. Lets

By summons dated ILO'anuary 1993 the

the to 1.1.0wi. rig order:

WTLLTAM

REASONS FOR JUDGMENT

(Del. tvered 5 February 1993)

Fi. r'st. Defendant

I. .

TAPP

JOE TAPP

That the receiver, Robelrt WILLi. am COWLi. rig, do have

possessi. on of such plant, equi. pinent, stores and
consumable i. terns referred to i. n the i. nvento, :i. es at

Annexures A, B and C to the affidavit of Robert

WtLl. .jam COWLi. .rig sworn 22 December 1992 .

Second De^endants

and

BEN

DANTEL

Counsel for

such an order.

On behaL^

the

receLver

of

defendants

the

sought

opposed

L

the making of



plaintiffs supportedtheCounsel ^or

Counsel for the pLai. nti. EC's suggestedappLi. cati. on.

court should make the to1.10wi. rig order:

SOLi. .ci. tors ,theirPI. amtiffs, bytheUpon

undertaking to pay a reasonable hire ^ee for such o^ the
PI. ant, eqULPment, stores and consumabLe i. terns Listed i. n
the inventory referred to in the within summons as the
court or a judge may hereafter be of opi. ni. on shouLd be

paid.

and manager beretn have, and theThe rece, .ver

defendants del. i. vex. up, possession o^ al. I. the I. terns of

PI. ant, equipment, stores and consumabLes Listed in the

inventory re^erred to in the summons beretn, or present, .y
Located on the said stations, with power to use them for

the purposes specified in the order dated 22 October 1.992

appointing the said receiver and manager.

The court orders that:

.

Counsel. for the receiver supported

suggested the toI. Lowing be added:

the

the

"together with all. of the contents of the residences
in paragraph 8 of the affidavit ofre^erred to

WILLi. am Tapp sworn 27 January 1.993, provided that
the receiver and manager may release such i. teals:

a)

b)

was

The addi. t. ion suggested by counsel. for the

supported by counsel. for the PI. amtiff.

agreed by him and the parti. es
reLeased; or
whi. ch the court or the Master decides and
orders should be rel. eased. "

The

orders .

the

the

defendants

Tn the event that the court declined to make any of

alternative orders, counsel for the

above and

opposed the

to

making

be

receiver

2

of

.

any such

rece, .. ver



requested that the court resol. ve the following questions
so as to give a cLear direction to the receiver:

Does the receiver have any and what powers over
those items Itsted in Exhibit A of the affidavit of R. W.

COWLi. rig dated 22 December 1.992 namely:

a)

b)

fixtures

nori-fi. xtures

otherwise

receivership

other non-fixtures aLl. eged by the pLai. nti. res to
be owned by the fi. r'st defendant.

other non-fixtures.

c)

Counsel. for the receiver submitted these questions

need to be answered because there i, s an ambiguity in the
order made by His Honour Justi. ce Martin dated 22 October

1.992 as to whether plant and equipment are incl. uded.

d)

purchased,

acqui. red by

T do riot accept that submission. A reading of the

order dated 22 October 1992 discloses no ambiguity. Tn

paragraph 2 of the order Mr COWLi. rig is "appoi. rited the

receiver and manager of the stati. ons and stock Ident. i. fi. ed

and described in the scheduLe bereto and of the business

or businesses now or normalI. y carried on In respect of
the satd stations and stock".

hired,

him

Leased

during

The schedule to the

detatLs of the stations,

stock.

or

the

Nowhere i. n the order 0^ 22 October ,. 992 the

previous order dated 28 February 1,992 or the scheduLes

theret. o is there a reference to the receiver being placed

in possessi. on of the plant and equipment.

Counsel for

purpose of these

order particu}arises and gi. ves

the stock and progeny from the

the plaintiffs argue that for

interlocutory proceedings i. t

3

or

LS

the

not



appropriate to embark upon a ^trial determination of

ownership of PI. ant and equtpment. . T agree with that
submission. Tn this T follow the decision of Elders v

Tapp (unreported: Martin J delivered 1.6 JULY 1992 at page
5 . )

Tt. is the pLai. nti. ffs' contention that the mortgagee
has suffi. ci. ent. prima ^acte interest i. n the business to

entitle the appointed receiver to have powers over the

assets of the business which incLudes the PI. ant and
equipment. Leney & Sons Limited v CaJJtngham and
Thornpson t,. 9081 I. KB 79. The pi. amtiffs further argue

that the power to "conduct" "carry on" and ''mariage" the

business reasonabLy carried on in respect of the stock

and stations necessarily incl. udes the power to use the

assets of the business. (Re Rliagg 11.9381 a. Ch 828. Re

17htte 111,9581 I. Ch 762). The argument of the PI. atntiffs
i, s that the jurisdiction of the court is to appoint a

receiver and manager to preserve the subject matter of
the action. The subject matter of the action being the
security (station and stock) which the prtnci. pal
assets of a bustness carried on on the stations. The

pi. atnti. EC's argue that use of the PI. ant and equi. pinent by
the to business isreceLver necessary tocarry On

preserve the subject matter.

the bustness to preserve the security and the val. ue of

the security - as part of a going concern. Tn addition

counsel. for the plaintiffs argue the mortgage documents

value of the stock by conferring a power of management on
the mortgagee. The court can appoint a receiver manager
to preserve that incident of the security.

.

The defendants accept that plant and equipment that

are i. terns that fall within (a) and (b) of the recei. vet. Is

I. i. st. of questions are covered by the security.
no dispute that the receiver has power to use those i. terns

are

themsei. ves recognise the neoessi. ty of prese, :vi. rig the

The court can appoint a receiver manager to manage

4

There i, s



Listed in Exhibit A of the affidavit of R. W. Cowli. rig
sworn 22 December 2,992 that are

(a) fixtures; or

(b) fixtures purchased,
otherwise acquired by
receivership

for the purposes specified in order dated 22 October 1992
appointing the said receiver and manager.

nori

The defendants aLso agreement that the

needs plant and equipment to Look after thereceLver

land and the stock and therefore to properI. y carry out
the terms of his receivership.

.

:It i. s the defendant's contention that the Lainti. res
are riot enti. tl. ed to insist that the defendants all. ow the
recei. ver use and possession of the pi. ant and equipment
other than PI. ant and equipment referred to i. n (a) and (b)
above tree of charge payment of alLownce. The

defendants state it is riot suffi. ci. ent. that the laintiff
give an undertaki. rig to pay a reasonable hire fee for such
PI. ant and equipment at some later time when and i. f
court makes a decision that such hire tee i. s appropriate.

The de^endants' claim they are enti. t. led to an a},. owa

to be paid now for any use by the receiver or their Iant
and equi. pinent. The defendants state and this has riot

been disputed that the receiver does riot su est. that
substitute equi. pinent from another source i, s riot availabLe
or appropri. ate.

are

hired,

him

Leased

during

.

I. n

or

the

Or

Tt i, s not in dispute that the PI. amtiffs have not
i. ncJ. uded either in their original. c, .atin furtherOr

amended state o^ claim a cl. aim to ownership of the I. t
and equipment. Neither is it in dispute that Iant a d
equipment speci. fi. ca ILyriot the

securities taken over the three properties. All securi. t
documents evidence and they do not incLude a
specific charge over plant and equtpment.

.

an

I. S

are
.

Ln

a

5
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T consider that the facts in this case distinguish
it from the principles established Leney & Sons

Li. intted v CaZZi. righam & Thornpson 11.9081 I. KB 79, Re Rhagg
[1938] L Ch 828 and Re White [1,958] L Ch 762. The

plaintiffs cLai. in to pLant and equipment i, s based

essentialLy on the receiver's ri. ght to have possession
and use of the pLant and equipment to run the business

and preserve the security and properI. y carry out the
terms of hi. s receivership. However, the receiver is ab, .e

to do this by purchasing or hi. ring the eqtii. pinent from

Tt i, s riot essential. to the running of theeLsewhe, :e.

business that he use the particular plant and equipment
I. i. sted in Exhi. bit A to the a^fi. davi. t of R. W. COWLi. n
sworn 22 December 1,992. Tt is agreed by the defendants

that the receiver i. s ent. itLed to use and possessi. on of
such plant and equipment as are fixtures and enti. tLed to

and possession of fixtures purchased, hired,
Leased otherwise acquired by him duri. rig the

receivership. Tt i. s riot appropriate i. n these proceedings
that T make a fi. riding as to ownershi. p of the plant and
equi. pinent. However, there i. s prima facte evidence that a

substant. i. aL amount of pi. ant and equipment i, s owned b the
defendants. There is no evidence that such pLant and
equipment i, s owned by the plaintiffs or was specified as
the subject of a security to the plainti. f^s. Tn those

circumstances T consider it appropriate that if the

receiver wi. shes to have possessi. on and use of the plant
and eq\Ii. pinent. , subjectthe of this triterl. ocutory
appl. i. cati. on, that is neither a fixture or a nori fixture

purchased, hi. red, Leased or otherwise acquired b him
duri. rig the receivership, then he shoul. d pay a reasonabLe
aJ. lowance to the defendants. This does riot mean the
receiver i, s bound to take possession of and use the plant

equipmentand subjectthe of this interlocutory
appLi. cation. Tt is a commercial decisi. on, within the
discretion o^ the receiver, whether he to

arrangement to pay the defendants for use of the plant
and equipment, whi. l. st. ever i. t remain on the property or

the control of the whether he goes

use

.

Ln

.

Or

.

non

.

I. n receLveir

6
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elsewhere to hire or purchase the pLant and equipment
required to run the business and preserve the security.
Refusing to make the order suggested by the pi. amtiffs
does riot render futile the appointment of the receiver to
manage the stations and stock described in the scheduL

to the order of His Honour Justice Martin dated 22
October ,. 992 and to manage the bustness or businesses I
respect of the said stations and stock.

CounseL for the plaintiffs has referred to th
undertaking given by the first and second defendants
annexed to the order of Hi. s Honour Justice Martin d t d
1.4 January 1992 . T accept the fi. r'st and second
defendants continue to be bound by that undertaking. T
do riot accept this precLudes their ri. ght to requLre

payment ^or use of the plant and equipment, the sub'e t
of thi. s triterl. ocutory appl. ICati. on, by the receiver.

Pi. naL, .. y, counsel for the plaintiffs referred to a
contract dated 1.7 October 1.99, . being Exhibit MASL4 to th
a^:Ei. davi. t of Mai. coLm A1. an Sparrow sworn 1.6 January 3.992.
Th, .s i, s a contract entered into by the ^i. r'st and four f
the second defendants with ELders Li. mited. T do riot

accept that this contract now precl. udes the defendants

from inststi. rig upon and obtaining an a, .Lowance from th
for possession andreceLveic o^ the plant anduse

equipment the subject of this interLocutoJ:y application.

.

T have al. ready stated that T do riot agree with th
submi. SSLon by counsel. for the receiver that the orders
made by His Honour Justice Martin on 28 February 1992 and
22 October 1992 in as far as they rel. ate to this dispute

ambi. guous. Tt i, s clear that the receiver has riot

been gi. ven possession and use o:E p}ant and e ui. merit
either o^ these orders. Accordingly, T do riot consider
it appropriate to amendnecessary clarify the
orders of His Honour Justice Martin. Nor do T consider
there i, s shown to be a latent ambigutty in those orders

airLSLng from the present dispute.

are

.

.

.

or

7

or

.

Ln



Counsel for the receiver did state from the outset

that rather than there be any amendment to the existing

order that he supported a ^urther order be made by the
court in accordance with the proposed orders set out

above.

The further orders proposed by the plaintiffs

supported by the receiver and opposed by the defendants.

For the reasons al. ,:eady stated T do riot consider it

app, =op, ri. ate to make the orders as sought.

T WILL therefore consi. der the questtons asked by the

receiver and to resol. ve such question.

T answer the question sought by the

resolved in the following way.

The receiver has power to possess and use for the

purposes o^ his appoi. ntment as a receiver those items

Listed in Exhibit A of the affidavit of R. W. COWLi. rig

sworn 22 December 1,992 which are either

(a) fixtures; or

fixtures, purchased,(b)

acquired byotherwise

recei. verstii. p .

T note that thi. s i, s riot di. sputed by the defendant.

non

are

These powers do riot extend to

(c) other non fixtures alleged by the plaintiffs to

be owned by the first defendant; or

(d) other non fixtures.

receLver

T stress that T do riot attempt to interfere with or

to limit in any way

withi. n the discreti. on of the receiver. Tt. i. s within the

discretion of the receiver to make a mutually acceptabLe

arrangement with, the defendants for the possession and

use of aLL or any of the items referred to above as (c) &

(d) or make appropriate alternative arrangements to hire

to be

hired,

him

Leased

during

or

the

8

the cornmerci. aL decision that Is



purchase all any of

necessary to properLy carry

or

receivershi. p.

T grant the parti. es Liberty to appLy
costs .

T have certified this matter tit for counsel.

Or the

out

plant

the

and equipment
terms of his

.

Ln respect of

9


