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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

No 193 of 1995 

(9413524) 

 

      IN THE MATTER of an appeal under 

the LOCAL COURT ACT 

 

      BETWEEN: 

 

      HELEN WILSON 

 

        Appellant 

 

      AND: 

 

      YEPERENYE PTY LTD 

 

        Respondent 

 

 

CORAM: Mildren J 

 

 

 REASONS FOR JUDGMENT 

 (Delivered 24 May 1996) 

 

 

This is an appeal pursuant to s19(1) of the Local Court Act 

from a decision of Mr Donald SM sitting as the Local Court. 

 

At about 6.00 p.m. on 30 December 1992 the appellant and her 

husband attended at the defendant’s premises, a shopping centre 

at Alice Springs.  After parking her vehicle in the car park, 

the appellant walked through the centre into the Woolworths 

Supermarket.  Upon completing her shopping, she was walking 

back towards the car park through the centre when she fell and 

injured herself as the result of slipping on a cherry.  She 

claimed damages for personal injuries against the respondent, 

the occupier and manager of the premises, for failing to 

provide a safe system of inspection and cleaning of the floor 

of the premises. 

 

The learned Magistrate found that Woolworths had a sale of 

cherries on their portion of the premises at that time.  The 

appellant had slipped on a cherry dropped by another 

Woolworth’s customer on the floor in the passageway between 
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certain of the specialty shops in the centre.  There is no 

finding as to the precise time the appellant fell.  Counsel for 

the appellant claimed that the fall occurred at 6.50 p.m. 

Counsel for the respondent submitted that the precise time was 

not admitted.  The evidence nevertheless suggests strongly that 

the fall happened at about or very close to that time.  The 

respondent employed a contract cleaner to maintain the premises 

until 5.00 p.m., and thereafter for a period of approximately 

two hours.  The respondent left the decision as to precisely 

when he left the premises to the cleaner, but at that time of 

the year the cleaner generally remained on the premises until 

about 7.30 to 8.00 p.m.  The system employed by the respondent 

required the cleaner to conduct circuits of the public areas of 

the centre to sweep and spot mop.  Each circuit took 

approximately five minutes to complete.  The system also 

required the cleaner to leave the floor of the premises to 

clean the toilets at times when the cleaner felt that it was 

safe and expedient to do so.  This would take a maximum of 

fifteen minutes.  At the time of the fall, the cleaner was 

present at the centre performing his duties.  Approximately 

fifteen minutes before the accident, the cleaner had conducted 

his rounds through the area where the appellant fell.  The 

cherry was not there at that time.  He then left the floor in 

order to clean the toilets, and was away for a maximum of 

fifteen minutes.  The premises were not crowded or in heavy use 

at the time.  The specialty shops in the centre had all closed 

at about 5.30 p.m.  According to the evidence of the witness 

Dave Derek, a security officer employed by the respondent, the 

cleaner was on the floor at the time of the fall. 

 

The learned Magistrate found that the risk of injury from 

slipping on foreign matter on the floor in the general area 

where the incident occurred was reasonably foreseeable.  

However, he also found that the respondent had provided an 

adequate system of cleaning and that the fall in question was 

not caused by the respondent’s negligence.  Accordingly, he 

dismissed the appellant’s claim. 
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The grounds of appeal urged by the appellant are as follows:- 

 

“1. The learned Magistrate erred in law in finding that 

there was a system of continuous inspection and 

cleaning of the floor of the Shopping Centre. 

 

2. That learned Magistrate erred in law in failing to 

find that there was no system in place for cleaning 

the floor of the Shopping Centre after 6.30 p.m. on 

the date of the accident. 

 

3. The learned Magistrate erred in law in failing to 

find that the fact of a cherry sale at the time of 

the accident constituted a special known risk for 

which the respondent failed to provide an adequate 

response. 

 

4. The learned Magistrate erred in law in failing to 

find that there was no evidence that the risk of 

cherries dropping on the floor abated between 5.30 

p.m. and the time of the accident at 6.50 p.m. 

 

5. The learned Magistrate erred in law in failing to 

find that an adequate system was for a circuit of the 

floor premises be done every five minutes by the 

cleaner. 

 

6. The learned Magistrate erred in law in failing to 

find that an adequate system was not maintained 

because the cleaner believed that when he was absent 

from the floor of the Centre it was the 

responsibility of the security guard to maintain the 

system. 

 

7. The learned Magistrate erred in law in failing to 

find that on the balance of probabilities if a system 

of constant inspection and cleaning of the Shopping 

Centre floor had been maintained then the accident 

would have been avoided.” 

 

This appeal is limited to questions of law only.  Consequently, 

the appellant must establish that the learned Magistrate erred 

in law. 

 

Grounds 1 and 2 

 

These grounds were argued together. 
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His Worship referred in his reasons to a passage in Brady v 

Gervan Bros Pty Ltd (1986) 7 NSWLR 241 at 255 where McHugh JA 

said:- 

 

 “When many people are using public premises, reasonable 

care may require a system of almost constant inspection 

and cleaning-up of spillages and other rubbish unless the 

risk of injury is slight.  In that class of case an 

inference of negligence may arise from proof of the 

occurrence, even though the plaintiff is unable to provide 

how long the spillage existed, because the occurrence 

gives rise to the inference that a failure to provide or 

maintain the required system caused the injury to the 

plaintiff.  But when the risk of injury is slight or few 

people use the premises less care is required; reasonable 

care may require no more than that the premises be 

inspected and cleaned at regular intervals.  In that class 

of case failure to prove the time between spillage and 

accident may be fatal; for the occurrence itself raises no 

inference that the accident was caused by the failure to 

have a proper system of inspection and cleaning.  The 

accident may have occurred despite the existence of the 

appropriate system.” 

 

His Worship then said:- 

 

 “In that case the plaintiff slipped on some green jelly 

which had been spilled on the floor of the defendant’s 

shopping mall.  The trial Judge dismissed her action for 

damages but her appeal succeeded before the New South 

Wales Court of Appeal.  Given the size of the shopping 

mall, McHugh JA, with whom Priestley JA agreed, held that 

reasonable care required a system of continuous inspection 

and cleaning and that, had such a continuous system been 

in place, the plaintiff’s injury would, on the 

probabilities, may have been avoided. (sic) 

 

 Here there was such a system of continuous inspection and 

cleaning, even though, on the evidence, I accept that the 

premises were not crowded or in heavy use at the 

particular time.” 

 

Counsel for the appellant submitted that there was no evidence 

to support a finding that at the time of the accident there was 

a system of continuous inspection and cleaning in place. 

 

However I think his Worship’s remarks are taken out of context. 

It is not clear that the passage cited referred to the time of 

the accident.  As to that time, elsewhere in his reasons his 

Worship said:- 
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 “I find that a large number of people were not using these 

premises at the time [and] the system employed by the 

defendant was one of almost constant inspection and 

cleaning up spillages.” 

 

It is clear that his Worship had in mind, when referring to the 

system being one of “almost constant inspection and cleaning up 

spillages”, his earlier finding that the cleaning system 

envisaged that the cleaner would leave the floor area for up to 

fifteen minutes to clean the toilets when he felt it safe and 

expedient to do so.  Ground 1 is therefore not made out. 

 

As to Ground 2 of the appeal, it was submitted that there was 

no evidence that the gravity of the risk changed after 6.30 

p.m.  It was submitted that there was a less efficient system 

in place after that time.  In my opinion this ground of appeal 

is not made out.  The learned Magistrate considered what was an 

appropriate response to the risk at the relevant time, viz, at 

the time of the accident.  It has not been demonstrated that 

his Worship applied the wrong legal test, arrived at factual 

conclusions not open to him, or erred in applying the facts to 

the law.  This ground must be dismissed. 

 

Grounds 3 and 4 

 

The substance of the appellant’s submission was that his 

Worship should have found that, as Woolworths had a cherry sale 

in progress, this gave rise to a special risk of someone 

slipping on cherries (which were particularly dangerous given 

their small size and ball-like seed) in addition to the 

generalised risk of slipping on “foreign matter” on the floor. 

It was submitted that his Worship erred in considering only the 

general risk of slipping on foreign matter, rather than the 

special risk of slipping on cherries. 

 

Whilst it is true that his Worship’s ultimate conclusion is 

expressed in terms of a foreseeable risk of slipping on 

“foreign matter” on the floor, elsewhere in his judgment it is 
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apparent that his Worship gave consideration to the risk of 

slipping on cherries in particular.  His Worship said:- 

 

 “Here, the plaintiff has slipped on a cherry which is, on 

the evidence, removed from an area in which it could be 

expected food stuff would be frequently spilled.  The 

defendant has established that it had taken steps to 

prevent injury occurring in the way that the plaintiff was 

injured.” 

 

In any event, I do not concern that it was necessarily 

incumbent upon his Worship to treat slippage on cherries as a 

“special” risk.  There was no evidence which mandated a finding 

that slipping on cherries was more likely to occur at this time 

and in this area than, say, slipping on dropped grapes, or that 

the consequences of slipping on cherries were likely to be more 

drastic than slipping on other dropped food such as grapes, or 

ice cream, requiring special precautions over and above that 

taken by the respondent in response to the general risk of 

slipping on something on the floor.  Of course the presence of 

a cherry sale increased the probability of cherries being 

dropped on the floor; but there was no evidence that anyone had 

slipped over cherries anywhere in the premises before, and the 

area near Woolworth’s checkouts had a different and more 

extensive system for keeping that area safe.  I consider that 

grounds 3 and 4 of the appeal have not been made out. 

 

Grounds 5 and 6 

 

This attacked the ultimate conclusion that the precautions 

taken by the respondent were adequate on the basis that, during 

the cleaner’s absence whilst attending to the toilets, his 

Worship must have found that the system envisaged that the 

security guard would do the circuits and locate and clean up 

spillage. 

 

It is quite clear that his Worship made no such finding. 

 

His Worship’s express finding was:- 
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 “I do not accept that it can be said the security guard 

had any responsibility at all for either locating or 

cleaning up spills in the absence of the cleaner.” 

 

In my opinion it was open to the learned Magistrate to find 

that a system which permitted the cleaner to leave the floor at 

times when he thought it safe to do so, because there were not 

many customers around, for up to fifteen minutes, to enable him 

to clean the toilets, was an adequate response to the risk.  I 

consider that this was a question of fact for the learned 

Magistrate to decide:  see The Council of the Shire of Wyong v 

Shirt (1979-80) 146 CLR 40 at 47-48; and that it has not been 

demonstrated that his Worship erred in law in reaching the 

ultimate conclusion that he did.  Grounds 5 and 6 of the appeal 

must be dismissed. 

 

Ground 7 

 

One of his Worship’s conclusions was expressed as follows:- 

 

 “There is no evidence to indicate that (sic) the length of 

time for which the cherry was on the floor.  The best that 

can be said is that it was not there some fifteen minutes 

before the accident occurred, that is upon the previous 

circuit by the cleaner.  There is, therefore, no evidence 

that even if there were to be (sic) a better system which 

I do not accept was reasonable, that (sic) the cherry 

would have been detected prior to the fall.” 

 

This finding was attacked on the basis that if the cleaner had 

made inspections at five minute intervals, it was more probable 

than not that the cherry would have been removed on one of the 

earlier inspections.  It is not necessary to deal with this 

point, as the learned Magistrate did not consider that it was a 

reasonable response to the risk to require inspections of that 

frequency at that time, but in any event, given the learned 

Magistrate’s finding that the premises were not in heavy use at 

the time, in my opinion there is no basis upon which it can be 

said that the only finding open to the learned Magistrate was 

that it was more probable that the cherry was dropped in the 
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first or second five minutes after the cleaner left the area 

than in the third five minute period:  see Brady v Gervan Bros 

Pty. Ltd., supra, at 255. 

 

Before leaving this appeal, I should say that on more than one 

occasion during the hearing of the appeal I was directed to the 

evidence before the learned Magistrate in an effort to persuade 

me that factual findings made by the learned Magistrate were 

wrong.  The evidence to which I was referred did not have the 

quality of persuading me that there was no evidence to support 

the learned Magistrate’s findings of fact.  On the contrary, 

there was evidence, in my opinion, to justify his findings.  It 

is necessary in a case like the present to keep the distinction 

between errors of fact and errors of law firmly in mind. 

 

The appeal is dismissed with costs. 

 


