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REASONS FOR JUDGMENT 

(Delivered 4th June 1998) 

 

 

THE COURT: This is a Crown appeal brought as of right pursuant to s 414(c) 

of the Criminal Code against inadequacy of sentence. 

 

 On 15 December 1997 Ms Walsh, the respondent to the appeal,  

pleaded guilty to having unlawfully killed her five year old son, Lionel Davis, 

on 19 September 1996, under such circumstances as to constitute 

manslaughter contrary to s 163 of the Criminal Code. She had been in custody 

since 19 September 1996, with the exception of some hours on 12 September 
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1997 when she escaped and was retaken into custody, for which she was 

sentenced to three months imprisonment from 12 September 1997. 

 

 On 19 December 1997 Kearney J sentenced the respondent to five 

years imprisonment, to commence as from 19 December 1996, but suspended, 

in part,  as from 5 January 1998 on condition that until 18 December 2001 she 

be of good behaviour, subject herself to supervision on probation by the 

Director of Correctional Services or his appointed delegate, and on further 

condition that she obey all reasonable directions by the Director or his 

delegate, including directions which operate from time to time, relating to: her 

residence; her employment; her associates; requiring her attendances at 

hospitals, including attendances if required and treatment as an in-patient in 

hospitals in such hospital wards, including psychiatric wards, as she may be 

required to attend at and stay in; undergoing and submitting to such medical 

treatment, including psychiatric treatment, as may be directed by a medical 

practitioner; attending at and undergoing and submitting to such psychological 

treatment and counselling as may be directed by a psychologist. Kearney J 

specified a period of four years from the date of sentencing for the purposes of 

s 40(6) of the Sentencing Act. 

 

 This court was informed by counsel for the Crown that following 

committal proceedings the respondent had first been indicted for murder, but 

that following the furnishing by the respondent’s legal representatives to the 
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Crown of information concerning the respondent’s mental state at the time of 

the killing and the obtaining by the Crown of a report from Dr Raeside, a 

psychiatrist nominated by the Crown, the Director of Public Prosecutions 

decided, in light of s 37 of the Criminal Code (the diminished responsibility 

section) that the case was a proper one for accepting a plea of guilty to 

manslaughter, if offered. In the result, the indictment for manslaughter, to 

which the respondent pleaded guilty, was substituted for the earlier murder 

indictment. 

 

 In giving his reasons for imposing sentence, Kearney J set out in detail 

the grim story of the killing of the child, the history of Ms Walsh before the 

killing and the opinions of a number of psychiatrists, in particular those of Drs 

Raeside and Wesmore, concerning her mentally disturbed state and the 

reasons for it at the time of the crime. 

 

 On the basis of the psychiatric evidence Kearney J accepted that there 

was little doubt that the respondent had been “severely psychologically 

disturbed and possibly psychiatrically disturbed in the days and weeks leading 

up to 19 September”. After saying that the respondent had been suffering from 

diminished responsibility, Kearney J then said to her: 

 

Your capacity to control your actions may also have been 

compromised and your capacity to know that you ought not to 

do the act which you in fact did, was substantially impaired. As 
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regards this abnormality of mind at the time at which Lionel’s 

death occurred, you were depressed and suffering from a state of 

mental or psychological disorganisation. 

 

 Kearney J then asked, what was the prognosis for the future? In 

answering this question he relied on a letter of 13 December 1997 to the 

respondent’s solicitor from Dr Raeside bringing up to date his earlier letter to 

letter to the Crown. In this letter Dr Raeside said that his belief was the 

respondent required the following treatment: 

 

1. Close monitoring of her mood, with appropriate 

treatment with antidepressant medication and 

hospitalisation as indicated and when necessary. 

 

2. Treatment with antipsychotic medication for psychotic 

symptoms (including her bizarre delusional ideas, albeit 

that they may be a function of her denial about the 

circumstances of her son’s death). 

 

3. The establishment of a close therapeutic alliance to 

enable longer term psychiatric support and assistance. 

This would allow her impulsive behaviour and chaotic 

life style to be addressed with her and assist her to deal 

more appropriately with the stresses of life. 

 

 Dr Raeside’s recommendations in the same letter were as follows: 

In my opinion, based on my interview with your client, as well 

as my experience in treating female prisoners in South Australia, 

Ms Walsh would be at risk of self harm/suicide with prolonged 

imprisonment. The mixture of her personality disorder, 

psychotic illness, and depressive symptoms are a potentially 

lethal mix. She therefore requires close psychiatric supervision 

and treatment. 

 

I would recommend that during any period in custody she be 

regularly followed by a visiting psychiatrist with the possibility 
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of transfer to Darwin for inpatient psychiatric care at times when 

her condition deteriorates. She would also benefit from close 

follow up by a psychiatric nurse in the gaol setting. 

 

However, I think that your client would benefit more from close 

psychiatric support and treatment in a non-custodial setting. She 

could also be closely followed/supervised by a parole officer. 

Any conditions of parole should clearly require that she receive 

and comply with any psychiatric treatment.  Additionally, she 

would benefit from intensive community support, either through 

an appropriate Aboriginal support agency or other community 

agency. This combination would allow her to make positive 

steps in her life without the negative effects of 

institutionalisation. 

 

I would therefore support a relatively lengthy parole period 

rather than an extended custodial term. 

 

 Kearney J remarked that the case before him was a very difficult one 

for sentencing purposes. He noted that the case was of a type, involving as it 

did mental abnormality, in which general deterrence should not loom large. 

This view is in accordance with the authorities: see Parnis v R (1994) 126 

ALR 423. Kearney J rejected a submission that the respondent could not be a 

danger to other persons, although there was no very clear direct evidence 

against the submission. He said the public needed to be sure they were 

protected from the respondent but that did not necessarily mean she had to be 

kept behind bars. In his view the public aspect of the matter could be satisfied 

by close attention being given to the respondent by the relevant authorities. 

What he meant by this was shown in the terms and conditions of the sentence 

he subsequently imposed as above set out. He also regarded the rehabilitation 

of the respondent as of great importance. He was of the view this could only 



6 

 

occur over quite a long time and as a result of expert psychiatric treatment. He 

had been told in the course of submissions to him that the facilities at the 

Alice Springs Prison did not include the kind of treatment which the medical 

evidence indicated was needed for the respondent. 

 

 He then referred to a number of cases which dealt with the sentencing 

of offenders who committed their crimes while suffering from mental 

abnormality, noted that the respondent carried a heavy burden of guilt and 

continued: 

 

As I said earlier, the maximum sentence for this crime is 

imprisonment for the rest of her life. But notoriously that 

sentence is kept for the ‘worst case’ example of manslaughter 

and manslaughter is a crime which varies from matters which 

attract the humanity and mercy of the court, up to those which 

require the imposition of very heavy sentences of imprisonment. 

 

In my opinion a lengthy period of non-custodial close 

supervision is indicated for this prisoner. Unfortunately, section 

54 of the Sentencing Act to my mind inhibits that by its 

provision that a non-parole period must be at least 50% of the 

head sentence. That is just an unfortunate instance, I think, of 

where that particular straight jacket on sentencing discretion 

may inhibit what should really be done. 

 

However, in the circumstances of this case I propose to utilise 

section 40 of the Sentencing Act, which I consider is open. 

 

 Kearney J then pronounced the sentence set out at the beginning of 

these reasons. 
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 The Crown relied on five grounds of appeal: 

 

1. That the head sentence was manifestly inadequate. 

 

2. That the total sentencing disposition was manifestly 

inadequate. 

 

3. That by fixing an inadequate head sentence the 

imposition of a partially suspended sentence became a 

possible sentencing disposition, such disposition being 

wholly inappropriate. 

 

4. That the learned sentencing judge, in fixing the head 

sentence, gave undue regard to Section 40 and Section 54 

of the Sentencing Act and the consequences thereof, 

namely that a minimum term of at least 50% of the head 

sentence need be fixed and that no suspension of such 

term (if exceeding 5 years) would be available. 

 

5. That in imposing and structuring the sentence, the 

learned judge; 

 

(a) gave too much weight to the rehabilitation of the 

respondent; 

 

(b) gave no, or little, weight to principles of 

punishment and retribution; 

 

(c) gave no, or little weight to the impact of the 

offence on other members of the deceased’s 

family. 

 

 (A sixth ground was abandoned at the beginning of the oral 

submissions.) 

 

 To some extent, whether or not either of grounds 1 and 2 is made out 

depends upon a consideration of grounds 3 to 5. However, in support of 

grounds 1 and 2, and independently of the later grounds, it was submitted that 
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in view of the actual facts of the killing of the child, something was seriously 

amiss with both the head sentence and the “total sentencing disposition”.  

 

 The Crown did not submit that Kearney J had in any way 

misunderstood the facts. The Crown also acknowledged the heavy burden 

lying upon it in an appeal of this type: see for a recent restatement of the 

recognised approach R v Nagas (1995-1996) 5 NTLR 45. Nevertheless it was 

submitted that error was manifest and that the likely explanation for it was 

that the sentencing judge had made a double allowance for the respondent’s 

diminished responsibility.  

 

 This submission was to the effect that the Crown had already 

contributed to leniency in the sentencing of the respondent by replacing the 

murder indictment with the manslaughter indictment. For murder the 

mandatory punishment was imprisonment for life (s 164 of the Code) whereas 

for manslaughter the maximum punishment was imprisonment for life (s 167). 

 

 It was submitted that the likely explanation for what was said to be the 

manifest inadequacy of the sentencing judge’s sentence was his having 

overlooked the degree of leniency inherent in the Crown’s having indicted the 

respondent for manslaughter.  
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 In our opinion, there is no sign in Kearney J’s reasoning, or in the 

sentence itself of his having made such an error. The court has available in the 

appeal papers a transcript of the proceedings before Kearney J on 15 and 

19 December 1997 when the sentencing hearing took place. From the 

transcript it appears that, first, the respondent was arraigned on the 

manslaughter indictment and pleaded guilty; following this, the Crown 

Prosecutor outlined facts which made it overwhelmingly clear that the 

respondent was in a state of grave mental instability for a period before and at 

the time of the killing; the Crown Prosecutor also made it clear that the 

respondent had originally been charged with murder. 

 

 After hearing the facts, Kearney J asked counsel for the respondent 

whether they were accepted, and on being told that they were he said he 

accepted the plea of guilty to manslaughter.  

 

 The Crown then tendered psychiatric reports by Dr Raeside, the first of 

which was furnished to and at the request of the Director of Public 

Prosecutions, in which Dr Raeside concurred with an earlier psychiatric 

opinion of Dr Westmore obtained by the respondent’s legal representatives, 

and which had apparently been furnished to him, that the respondent had 

diminished responsibility for her actions in killing her son.  
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 Both from these and other materials before his Honour we have no 

doubt that his Honour was fully aware that he was dealing with a diminished 

responsibility case. 

 

 Section 37, so far as presently relevant, stated: 

 

When a person who has unlawfully killed another under 

circumstances that, but for this section, would have constituted 

murder, was at the time of doing the act … that caused death, in 

such a state of abnormality of mind as substantially to impair his 

capacity to understand what he was doing or his capacity to 

control his actions or his capacity to know that he ought not do 

the act … he is excused from criminal responsibility for murder 

and is guilty of manslaughter only. 

 

 In our view, when this section is applicable to a case of unlawful 

killing, the court considering the question of punishment must look to see 

which of the three impairments described in the section, any one of which is 

sufficient to attract the operation of the section, is present. For this purpose, 

any of the three impairments relied on by an accused person must be 

substantial and must result from “a state of abnormality of mind”. The three 

impairments are impairment of the person’s capacity (i) to understand what he 

was doing, (ii) to control his actions and (iii) to know that he ought not do the 

act. On the psychiatric evidence before the sentencing judge, the respondent 

appears to have suffered from each of these impairments. A further question 

the sentencing judge must consider is the extent to which the capacities in 

question were impaired. To be relevant, impairment must be substantial, but 
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there are degrees of substantiality, and it would seem that the greater the 

impairment the less the culpability to be taken into account in deciding 

appropriate punishment.  

 

 On our reading of both the transcript of the argument and the 

sentencing judge's reasons for sentence, he carried out this process fully 

appropriately. 

 

 Before dealing further with the first and second grounds we will 

consider grounds 3 to 5. 

 

 Grounds 3 and 4 can be taken together. In substance the submission 

made under these two grounds was that Kearney J imposed a head sentence 

less than he otherwise would have done, in order to avoid the operation of 

s 54 of the Sentencing Act and so that he could use s 40 which permitted the 

suspending of sentences in whole or in part, but only in the case of an 

offender sentenced to not more than five years imprisonment. 

 

 This submission was based upon the passage in his Honour’s reasons, 

set out earlier, in which he referred to the inhibiting effect of s 54 with its 

provision that a non parole period must be at least 50% of the head sentence.  
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 In our view this statement by his Honour does not support the 

submission the Crown bases on it. What his Honour said is quite consistent 

with his having had in mind as an appropriate head sentence the period of five 

years imprisonment; in regard to this his Honour would have been compelled 

by s 54, if he were considering a non parole period, to fix it at two years and 

six months, whereas if he were considering suspending it in whole or part he 

could use s 40 with complete flexibility. If he had in mind a head sentence of 

five years, then whether he chose to fix a non parole period or to make an 

order suspending the sentence in whole or in part, would be a matter entirely 

for his discretionary judgment in light of the circumstances of the case. Either 

section would be equally open to him under the Sentencing Act. By choosing 

s 40 rather than s 54 he could not, in our opinion, be said in any way to be 

seeking to avoid the requirements of s 54, which by its own terms does not 

apply to sentences under s 40. We therefore do not think that it can be said 

that Kearney J gave undue regard to the consequences of s 54. 

 

 An allied submission made for the Crown was that it could be seen 

from Kearney J’s reasons that he went about the process of arriving at the 

final sentence, with all its aspects, by first considering what period of custody 

the respondent must undergo and only arriving at the eventual head sentence 

by reference to that primary consideration. It was submitted that it is 

obligatory for the judge in arriving at a final overall sentence to do what was 
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said by this court in McCubbin v The Queen, 7 December 1993, unreported, 

Kearney, Angel and Mildren JJ: 

 

A sentencing judge is called upon, in the first place, to 

determine what is the punishment appropriate to the 

circumstances of the offence and of the offender. If this involves 

a custodial sentence, having fixed the head sentence, the 

sentencing judge is then required to fix a minimum term in 

accordance with s 4 of the Parole of Prisoners Act. (at p 4) 

 

 It was submitted that Kearney J had by the way he expressed his 

reasons, clearly not followed this process.  

 

 First of all, we are not at all persuaded that Kearney J did not follow, in 

substance, such a process. It had been submitted on behalf of the respondent 

in the course of the sentencing submissions, in effect, that the maximum 

sentence that should be imposed would be five years. Immediately before 

referring to the constraints of s 54, Kearney J had mentioned the very wide 

range of sentence courts may impose for manslaughter, from a very heavy 

sentence to a sentence which may quite properly attract the humanity and 

mercy of the court. We do not see anything in his remarks inconsistent with 

his giving consideration to the possibility that five years was a sufficient 

sentence in the circumstances, then deciding upon that and deciding to make 

use of s 40. 
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 The second reason we have for not accepting this submission is that we 

do not think a completely literal reading of the passage set out above from 

McCubbin accurately represents sentencing law. For the Crown it was 

submitted that a fully literal reading was justified by the High Court decision 

in Bugmy v The Queen (1989-1990) 169 CLR 525. However in a later case in 

which Bugmy was referred to by the High Court, The Queen v Shrestha (1991-

1992) 173 CLR 48, reference was made by Deane, Dawson and Toohey JJ, at 

69, to the necessity for the “sentencing judge” to “formulate an overall 

sentence” and a similar remark was made by Brennan and McHugh JJ in the 

same case that,  

 

subject to statute, a decision whether to make an eligibility-for-

parole order is an integral part of the process of determining the 

appropriate sentence; it is not an afterthought once the head 

sentence has been selected. (at 61) 

 

 Although McCubbin describes in a formal and logical way what 

happens in the construction of custodial sentences, we do not think it or other 

cases can go to the length of enforcing on a sentencing judge one set of mental 

processes and no other. The remarks in Shrestha accurately described what 

must inevitably happen in the sentencing process, namely the arriving at an 

overall sentence by the sentencing judge, which will necessarily eventually be 

stated in a particular form, but in arriving at which the judge cannot avoid 

considering the relation of the various parts to one another.  
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 The real question in the Crown’s appeal seems to us to be that raised 

under grounds of appeal 1 and 2, namely whether the sentence of five years 

imprisonment was an appropriate one, and if so, whether then the judge’s 

suspending of it on the terms which he required was also appropriate.  

 

 In relation to this basic question the court was referred to the decision 

in the Victorian Court of Appeal of R v Tsiaras [1996] 1 VR 398. In one part 

of the joint reasons for decision in that case by Charles and Callaway JJA and 

Vincent AJA it was said: 

 

Serious psychiatric illness not amounting to insanity is relevant 

to sentencing in at least five ways. First, it may reduce the moral 

culpability of the offence, as distinct from the prisoner’s legal 

responsibility. Where that is so, it affects the punishment that is 

just in all the circumstances and denunciation of the type of 

conduct in which the offender engaged is less likely to be a 

relevant sentencing objective. Second, the prisoner’s illness may 

have a bearing on the kind of sentence that is imposed and the 

conditions in which it should be served. Third, a prisoner 

suffering from serious psychiatric illness is not an appropriate 

vehicle for general deterrence, whether or not the illness played 

a part in the commission of the offence. The illness may have 

supervened since that time. Fourth, specific deterrence may be 

more difficult to achieve and is often not worth pursuing as 

such. Finally, psychiatric illness may mean that a given sentence 

will weigh more heavily on the prisoner than it would on a 

person in normal health. (at 400) 

 

 In our view Kearney J took into consideration the matters here 

mentioned. He otherwise appears to us to have approached the sentencing task 

in a careful and appropriate manner.  
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 As to the three specific complaints made in ground 5 it is, we think, 

with respect, plain, that Kearney J took into account the matters of 

rehabilitation of the respondent, the aspect of punishment and retribution and 

the material that was before him concerning the impact on members of the 

victim’s family. We also think that he then gave appropriate weight to them 

and that the weight of considerations flowing from the mental state of the 

respondent at the time of the killing quite justifiably, when taken together with 

the other matters, resulted in the sentence imposed by his Honour. The type of 

approach taken by his Honour is recognised also in England: see Chambers 

(1983) 5 Cr App R (S) 190 at 193. 

 

 A similar sentence in a case not unlike the present was approved by the 

Victorian Full Court in Thiele (1985-1986) 19 A Crim R 105. We refer to 

Thiele not as in any sense a precedent governing the decision in the present 

case, but simply as one of the many examples demonstrating the lower end of 

the very wide range of sentences which may be imposed in manslaughter 

cases dependent on their particular facts. 

 

 We do not think any of the Crown’s grounds of appeal has been made 

good. We therefore dismiss this Crown appeal.  

 


