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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT YARRALIN 

 

The Queen v GJ [2005] NTSC 48 

No. SCC 20418849 

 

 

 BETWEEN: 

 

 THE QUEEN 

  

 

 AND: 

 

 GJ 

  

 

CORAM: MARTIN (BR) CJ 

 

SENTENCING REMARKS 

 

(Delivered 11 August 2005) 

 

[1] Mr GJ, you have pleaded guilty to committing two offences against a young 

female child who was aged 14 or perhaps just 15.  This means you have 

admitted that you committed these offences.  You have admitted that you 

unlawfully assaulted the child, that is that you struck the child, and that your 

striking of the child involved a circumstance of aggravation that you 

threatened her with a boomerang.  The second offence you have admitted is 

that you had sexual intercourse with the child. 

[2] This is an extremely difficult case.  You are a 55-year old traditional 

Aboriginal man.  You believed that traditional law permitted you to strike 

the child and to have intercourse with her.  On the other hand, the law of the 
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Northern Territory says that you cannot hit a child.  The law of the Northern 

Territory also says that you cannot have intercourse with a child. 

[3] You were born in about January 1950.  The child was born in mid-1990.  

You are 40 years older than the child.  When the child was about 4 years of 

age, in the traditional way of the Aboriginal law of your community, the 

Ngarinaman Law, the family of the child promised her as a wife to you.  

When the child was older she went to college in Darwin.  During the school 

holidays she returned to reside with her grandmother in the Yarralin 

Community.  She did not really know you.  She knew you only as 'the Old 

Man'. 

[4] In the June 2004 school holidays, when the child was in Year 9, she formed 

a friendship with a young boy.  They had limited contact, but on about 

Friday 18 June 2004 the child stayed in the home of a mutual friend with 

whom the boy also stayed.  Word spread about this and you believed that a 

sexual relationship had occurred between the young boy and the child. 

[5] On Saturday 19 June 2004, you and the child's grandmother went to the 

house where the child and the boy had stayed.  The child was having 

breakfast.  The grandmother took the child outside.  You had gone to the 

house armed with two boomerangs.  When the child was brought outside by 

her grandmother you struck the child with one of the boomerangs, and with 

some force, over her shoulders and back. 
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[6] You and the grandmother then took the child back to the grandmother's 

house.  At that house you again struck the child over the area of her 

shoulder and arms.  The child's grandmother also struck her with a big stick.  

This was obviously a form of punishment.  Not surprisingly, the child was 

upset and crying. 

[7] Your striking of the child with the boomerang is the unlawful assault upon 

the child to which you have pleaded guilty. 

[8] You and the child's grandmother decided that you would take the child to 

your outstation.  The grandmother told you to take the child and the 

grandmother told the child that she had to go with you.  The child did not 

want to go with you and told you she did not want to go.  The child also 

asked her grandmother if she could stay.  

[9] Rather than help the child, the grandmother packed personal belongings for 

her, including her school bag, and insisted that the child go with you.  The 

child was forced to get into your car, where she sat with your first wife and 

two other persons.  The child was crying and shaking. 

[10] You drove to the outstation and stopped at your house.  After a short time 

the other occupants of the car left the house, leaving the child in the house 

with you, your first wife and two small children.  

[11] During the evening you took the child by the leg and dragged her into the 

first bedroom.  Your first wife took the children and went to another room.  
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The child kicked and screamed and resisted you.  You lay her on a bed in the 

room and asked her for sexual intercourse.  She told you that she was only 

14 years old.  You hit her on the back.  You then lay next to the child and 

remained there throughout the night.  No act of sexual intercourse occur red. 

[12] The child spent the next day in the company of your first wife.  That night 

you told her to go into the bedroom.  She obeyed and you followed her into 

the bedroom, where you removed all your clothes except your T-shirt.  You 

then pushed the child onto the mattress.  The child was lying on her 

stomach.  She told the police that you had a boomerang in your hand and 

that you were threatening her with it.  

[13] While the child was laying on her stomach you had anal intercourse with 

her.  During intercourse the child was frightened and crying.  She was in 

pain.  You injured the child.  You caused a deep laceration at the edge of her 

anus.  The child was later seen by a doctor and the examination also 

revealed painful areas over the child's body. 

[14] While in the room that night, the child kicked you in the groin area.  You 

told her you were not going to let her go back to her grandmothers or to 

school.  You turned off the light and went to sleep with your arm around 

her. 

[15] The child later told the police that she was 'at that old man's place for four 

days', and that she was crying 'from Saturday to Tuesday'.  She knew that 

she was promised to you in the Aboriginal traditional way, but she did not 
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like you.  In the words of the child, 'I told that old man I'm too young for 

sex, but he didn't listen.' 

[16] On the Tuesday you took the child back to Yarralin and dropped her off in 

the community.  Her belongings remained at your house.  The child's 

grandmother described the child as 'quiet and sad one' when the child 

returned from your home.  The child sought assistance from another person 

and she made contact with the police. 

[17] On 24 June 2004 police arrested you and found the child's schoolbag at your 

house.  At an interview some weeks later you told the police that in 

Aboriginal culture the child was promised to you as a wife from the time she 

was 4 years old.  You admitted hitting the child with a boomerang in the 

back of her shoulder and taking her to your home.  You admitted having 

sexual intercourse with her and said that in your culture it was acceptable to 

start having sexual intercourse with a girl when she was 14 years old.  

[18] The Crown accepts that you believed that intercourse with the child was 

acceptable because she had been promised to you and had turned 14.  Based 

on all the material before me, I am satisfied that you believed that having 

sexual intercourse with the child was acceptable because she had been 

promised to you and she had turned 14.  The Crown also accepts that, based 

on your understanding and upbringing in your traditional law, 

notwithstanding the child's objections, you believed that the child was 

consenting to sexual intercourse. 
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[19] In these circumstances, while I might have misgivings about your state of 

mind, I do not have before me proof that the objections by the child made 

you realise that she was not consenting.  At the least, it is a reasonable 

possibility that your fundamental beliefs, based on your traditional laws, 

prevailed in your thinking and prevented you from realising that the child 

was not consenting.  In these circumstances I have no choice but to sentence 

you on that basis.  I must sentence you for unlawful sexual intercourse.  I 

am not sentencing you for the crime of rape. 

[20] Part of the evidence I have heard this morning concerns your traditional law 

and how your traditional law views the rights of a man to whom a young girl 

has been promised.  I accept that evidence.  It gives me a small insight, but 

only a small insight, into the traditional law.  It is a very complicated area, 

which involves far more than a simple question of marriage and sexual 

relationships between a younger man and a younger woman.  It goes to the 

heart of community relationships. 

[21] In accepting that evidence I also accept that your traditional law regarded 

your striking of the child as justified in the circumstances.  From your 

perspective, and the perspective of your traditional law, the child had done 

the wrong thing, and the punishment by striking her was permissible and 

justified. 

[22] On the other hand, you and other members of your community must come to 

realise and accept that it is not acceptable or permissible or justified to 
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strike children.  It is always difficult when Northern Territory law is in 

conflict with traditional Aboriginal law, but you and other members of your 

community, and other Aboriginal communities throughout Australia, must 

understand that Northern Territory law is the law that must be obeyed by 

everyone, including Aboriginal men like you who have grown up under 

traditional law. 

[23] The Northern Territory law says that you cannot strike young children.  The 

Northern Territory law also says that you cannot have sexual intercourse 

with children under the age of 16.  The young child who was promised to 

you and all other young girls in the Northern Territory and throughout 

Australia are entitled to the protection of the Northern Territory law.  So, 

too, are older girls and women entitled to the protection of the Northern 

Territory Law.   

[24] What is of concern is that it came through during the evidence today that 

there is still an attitude amongst some senior male members of this 

community that if the girl is old enough under Northern Territory law then 

her promised husband has the right to force her to do what he wants.  That 

belief and that attitude must not continue. 

[25] The Northern Territory law says that a young child or a girl or a woman is 

entitled to make a free choice, and has the right to say 'no'.  They have the 

right to say 'no' to sexual intercourse, even if it is the promised husband who 

is demanding sexual intercourse.  They have the right to say 'no' to promised 
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marriages.  Men in Aboriginal communities are not entitled to strike women.  

That includes women who are their wives or who are promised to them as 

their wives. 

[26] I appreciate that it is a very difficult thing for men who have been brought 

up in traditional ways which permit physical violence and sexual intercourse 

with promised wives, even if they are not consenting, to adjust their ways.  

But it must be done.  I hope that by sitting in your community today and 

saying these words, and I hope that by the sentence that I am going to 

impose upon you, that the message will get out not just to your community, 

but to communities across the Territory. 

[27] I have spoken about your traditional law, the Ngarinaman Law.  I must make 

it clear that we are dealing with your law and your understanding of your 

law.  That is, the law of your particular Aboriginal community.  Your law is 

not necessarily the same as the law of other Aboriginal communities.  It 

would be a mistake for anyone to think that there is one traditional 

Aboriginal law throughout the Northern Territory.  There are differences 

between different Aboriginal communities about many matters, including 

promised marriages.  In some communities significant changes have taken 

place and the practice of promised marriages has almost disappeared.  In 

other communities the practice has been modified. 

[28] The process of reconciling traditional Aboriginal laws with the Northern 

Territory law is a difficult process that has been occurring for many years.  
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It is an ongoing process, and no doubt will continue for many years.  Two of 

the more controversial areas where there is a conflict between traditional 

Aboriginal laws and Northern Territory laws concern traditional punishment 

and promised marriages.  In both areas a lot of work towards reconciliation 

of the laws has been done.  Fortunately, in many communities the traditional 

laws have been modified in order to achieve reconciliation with Northern 

Territory laws.  It is to the credit of those communities that they have been 

successful in this limited reconciliation of laws.  I hope that your 

community can start down that path of reconciliation of laws. 

[29] It is apparent to me that there are differences within your community about 

aspects of the promised marriage laws.  In particular, there are differences 

about whether a young girl who has been promised is able to make a choice 

and say 'no' to the promised husband.  I hope that your traditional law can 

move and become reconciled with the Northern Territory law, and accept 

that the girls and women have the right to make their own choice and to say 

'no' to a promised marriage.  From the evidence before me it appears tha t 

this may not be an easy process.  As the prosecutor put to me, this is not just 

a clash of laws or of culture.  It involves a clash of generations. 

[30] I also hope that your community can work towards changing its laws to 

recognise the Northern Territory law that it is not permissible to be violent 

towards women and children. 
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[31] I have said that you believed that what you did was permissible and 

justified.  It must be said, however, that there was nothing in your 

Aboriginal law which required you to strike the child or to have intercourse 

with her.  Within your law it was your choice whether you struck her.  It 

was also your choice whether you had intercourse with her and whether you 

took her as your wife. 

[32] I have already mentioned that you are about 55 years of age and that you 

have grown up in the traditional ways.  By way of further background to 

your personal situation, I am told that your mother died when you were a 

baby and that you were grown up by your stepmother.  You grew up in 

Yarralin, but you have had no schooling.   English is your fourth language.  

When you were only about 10 years of age you commenced work as a 

stockman and you continued with that work unti l about five or six years ago. 

[33] You have had a strong ceremonial life across widespread communities.  You 

are regarded by the Yarralin Community as an important person in the 

ceremonial life of the community.  You are responsible for teaching young 

men the traditional ways.  

[34] I accept that these offences occurred because the young child had been 

promised to you.  This is not a case where you simply sought out a young 

child for sexual gratification.  You in fact live in a very loving and long 

term relationship with your first wife and you are a loving parent and 

husband.  You have health problems which are typical of your generation of 
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men from Aboriginal communities.  You reside in your father's country 

about 200 kilometres west of Katherine with your immediate and wider 

family.  You carry out work maintaining the station. 

[35] Mr GJ, I take into account your personal background and circumstances that 

I have mentioned.  I am sure that you found entering a plea of guilty to these 

offences difficult by reason of your background and traditional beliefs.  You 

were very cooperative with the police and you made full admissions.  

[36] The court proceedings today and the submissions about what happened have 

taken place in the open in front of members of your community.  I am sure 

you have also found it difficult to listen to these private matters being aired 

in front of the community and that there is a degree of public shaming in 

that process.  It must also be said, however, that it is readily apparent that a 

number of members of the community are here in support of you and that 

those members of the community who support you believe that you have not 

done anything wrong. 

[37] I hope that these proceedings today and that the sentence I will impose upon 

you will get the message through to all members of the community that what 

you did to the young child was wrong. 

[38] I come back to the offences that you committed.  Any assault upon a child is 

a serious offence - that is a physical assault - but your striking of the child 

is less serious than many assaults that come before the court.  It is what we 

call in the courts at the lower end of the scale of seriousness. 
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[39] As to the offence of sexual intercourse, that was a very serious offence.  

This is not a case of two young people getting together.  This is a case of an 

older man forcing his attentions upon a young child who was not consenting 

and was objecting to what was happening.  You took the child from her 

home and physically assaulted her, physically struck her.  You were not 

being a caring and loving person who was trying to get to know your 

promised wife.  You struck her on separate occasions and then you took her 

to your home where she was completely isolated from her family and 

isolated from any real support.  You threatened her with a boomerang and 

you then performed a forceful act of anal intercourse.  The child suffered 

pain and was injured by your act. 

[40] The prosecutor has questioned whether this was really a form of punishment 

or the reassertion of the right you believed that you had with the child.  I do 

not know whether you were trying to punish the child, but I am satisfied that 

you were asserting your rights as you believed them to be and that you were 

doing so forcefully to give the child a message that she had to do what you 

told her to do. 

[41] This was not an act on the spur of the moment.  It was, at least to some 

extent, premeditated.  That is you thought about beforehand and it was very 

deliberate.  I am satisfied that you took the boomerang into the room for the 

purposes of intimidating the child. 
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[42] I have spoken quite a lot about what you believed and how you felt.  I must 

also remind you about how the child felt.  She was upset and distressed and 

I have no doubt that your act of intercourse with her has had a significant 

effect upon her.  The child has provided only a very brief Victim Impact 

Statement in which she does not speak of any emotional and psychological 

impact upon her.  That is not surprising.  This is a child who has been 

shamed within a community that obviously has very strong male members 

and strong traditional beliefs.  It is not surprising that she would not be 

prepared to publicly state how she was feeling.  I do not know, therefore, the 

extent of the effects or how long they will last, but I have no doubt that the 

effects have been significant. 

[43] I repeat, this is a very, very difficult case.  Your beliefs mean that your own 

moral culpability is less than those who know that this type of thing is 

wrong.  Recognising these beliefs and their effect upon your culpability is 

not to condone what you did, but simply to recognise as a factor relevant to 

sentence the effects of your culture and your state of mind at the time. 

[44] On the other hand, I have a duty to protect vulnerable members of the 

community, particularly women and children in Aboriginal communities, as 

best I can through the imposition of appropriate penalties.  I have a duty to 

fix penalties which will act as a deterrent to other men who are minded to 

commit acts of violence, including sexual violence, against women and 

children.  The penalties which I fix must reflect and recognise the 

seriousness of your offending.  They must also reflect and recognise that 
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your behaviour is regarded as very serious criminal offending in the eyes of 

the wider community. 

[45] The penalties I am about to fix are less than would be applied in most cases 

because of all the matters that I have mentioned which are somewhat unique 

to your case, including your lack of knowledge that you were committing an 

offence and your belief that what you did in your law was permissible and 

justified.  In the future it should be expected by all within the communities 

that Judges will be slow to accept that people within the communities do not 

know that these things are wrong under Northern Territory Law. 

[46] You are convicted of both counts. 

[47] On the first count of unlawfully assaulting the child, had it not been for your 

plea of guilty I would have considered a sentence of six months' 

imprisonment as appropriate.  In recognition of your plea of guilty, I have 

reduced that period to five months.  On count 1 I impose a sentence of five 

months' imprisonment. 

[48] On the second count of the unlawful sexual intercourse, had it not been for 

your plea of guilty I would have regarded a sentence of two years' 

imprisonment as appropriate.  Making a deduction for your plea of guilty, I 

impose a sentence of 19 months' imprisonment and direct that it be served 

cumulatively upon the sentence of five months imposed on count 1.  

[49] That makes the total period to be served 24 months. 
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[50] I turn to the very difficult question of whether you should be required to 

serve part of that sentence other than serving to the rising of the court.  The 

law of the Northern Territory requires that I must direct that you serve some 

part of that sentence and the shortest part of the sentence could be until I 

finish my remarks and the court finishes.  That would be a short sentence for 

the time you have been in custody since the court started sitting today. 

[51] On the other hand, all the factors about which I have spoken must be taken 

into account and the period to be served should normally reflect not just the 

mitigating factors personal to you and your particular level of culpability, 

but the objective seriousness of the offending against this young child.  I 

must look to your total criminal conduct which involves more than merely 

the one offence of assault.  It is both the assault and the sexual intercourse. 

[52] Mr GJ, I have a great deal of sympathy for you and the difficulties attached 

to transition from traditional Aboriginal culture and laws as you understood 

them to be, to obeying the Northern Territory Law.  Under  the 

circumstances, however, I have reached the conclusion that a sentence to the 

rising of the court would be inadequate.  The shortest period I can see fit to 

impose is that you serve one month. 

[53] The total period of both sentences is to commence today.  Of the total 

period, the sentence of 24 months, the sentence will be suspended after you 

have served one month commencing today. 
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[54] The sentence will be suspended upon your own recognizance of $250 

together with the requirement that you be of good behaviour for a period of 

two years from the date of your release.  Two years from the date of the 

release is the period during which you must not commit any further offences 

for the purposes of the Sentencing Act. 

[55] Mr GJ, in arriving at this decision I have also taken account that you have 

given a clear statement to the court that you will not in the future seek that 

child be your wife.  In those circumstances it is to be a condition of the 

suspension of the sentence that for the period of two years you not 

communicate directly or indirectly with the child.  

       


