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Tll THE SopR^ME COURT

OF THE NORTHERN TBRRTTORY

OF AUSTRALTA

No. 62 of 1989

CORAM: RTCE a'.

Thi. s i's an appLi. cati. on by the PI. a, .nti. ^f for an

inter, .ocuto, :y i. nilxncti. on PIiz:SIIant to Rule 46 .04 (1) of the

Supreme Court RULes seeki. rig to restrai. n the defendant "from

worki. rig as a Legal. PI:'acti. ti. one':. in your 1:5_ght. or as a

partner or employee o^ another Legal. practi. ti. oner or f, .,=in

wi. thi. n 1.00 kin of the office of Loftus & Camel:on i. n 1<atheri. ne

unti. I. the tri. al. of this action or unti. L 28 January 1990

(whi. cheve, : fi. ,rst occurs) ."

BETViE^Ns

LOFRA. PTY. LTD

AND:

CHRTSTOPHER JOHN BAKER

(del. i. vexed 1.0 February 1989)
REASONS FOR JUDGMENT

PLai. nti. ff

Defendant

All affi. davi. t of Wal. t. ex' Amold Raby sworn beret. n on

5 February 1,988 wi. th annexures sets forth the hi. story of the

defendant's associ. atton wi. th vari. .ous Legal. practi. ces whi. ch

have been conducted i. n Kathe, :ine under the styl. e or firm

name of "Loftus & Carrieron". Mr. Raby i's a Legal.

PI:'acti. ti. one':' and a Director o^ the pLai. .nti. ff company whi. ch
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i. s a Legal. practi. ce under the name or styLe of "Loftus &

Canteron" from of^i. ces Located both i. n Da, =wi. n and i. n

Katheri. ne. He deposes to the fact that that practi. ce i. s

the di. rect successor of a legal. practice carri. ed on by

E:dwa, rd Firederi. ck Dunstan and binsel. f whi. ch i. n turn was the

direct successor of a Legal. practi. ce carried on by hi. mseLf

whi. ch was, in turn, the ai. ,:ect successor of a Legal. PI:'acti. ce

carried on by Patr, .. ck Lo^tus and binsel. .:E.

The de:Eendant was ^,. rst empl. oyed on 21 Apri. I. 1987

when the practice was betng conducted by Patri. ck 1.0^tus and

Wal. ter Amold Raby. The defendant was empLoyed by that

partner'shi. p from Apri. I. 1.987 unti. .I. March 1988, the defendant

havi. rig tendered hi. s resi. gnati. on to take effect from 1.1 March

The defendant Left the Tel:',:i. toicy and went to Cat, ?ns

but shortly after sought re-empLoyment by that partnership

as :ETom 6 Apri. I. 1,988. The terms of re-employment are

ev, .denced by a Letter on "Loftus & Carrieron" Letterhead and

I. 98 8 .

si. gned by Mr. Raby. Tt was sti. puLated i. n that Letter,

whi. ch the defendant si. gned, that, as a term of hi. s

empl. .oyinent, he undertook "not to p, :acti. se ei. their i. .n hi. .s own

xi. ght or as a partner or empLoyee of another Legal. fi. ,:in

wi. thin 1.00 kill of our partnershi. p for a pertod of 1.2 months

from the date of your ceasi. rig to be emp, .oyed by us bowsoeve, =

thts occurs ."
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At fi. r'st the ae^endant agreed to be based i. n

Darwi. n, but subsequentl. y i. t was agreed that he be empLoyed

I. n the ^i. rin's 1<atheri. ne of^i. ce as from 1.1 May 1,988.

A further Letter dated 9 May 1988 on the letterhead

of "Loftus & Camel:'on" and SLgned by Mr. Raby, and a, .so

SLgned by the de^endant, dealt at some Length wi. th the terms

of the defendant's future empl. oyment. i. n Katheri. ne and the

the fi. ,:in paid the defendant a doll. air as consi. derati. on for

the agreement, a recei. pt for whi. ch was i. ssued.

photostat copy of that Letter to these reasons.

Covenant as to not pract. i. SLng wi. thi. n the stated area or

wi. thi. n the stated pertod was incorporated in that letter.

On 1.4 January 1989 the defendant gave wrt. tten

notice to rillessrs. Raby & Dunstan" of termi. nati. on of hi. s

erup, .. oyinent of "my empl. oyinent wi. th the ^tnn from 5 p. in. on

Sunday, 29 January 1989. " Tn repJ. y, Mr. Dunstan wrote to

the defendant accepti. rig hi. s restgnati. on and drew hts

attenti. on to the "exi. stence (0^) a rest, :atnt of PI:'acti. .ce

CLaUSe ,. n the agreement you SLgned, and We WOUl. a have ItttLe

besttat. i. on i. n seeki. rig i. ts enforcement, parti. CUI. arLy about

practi. ce i. n Kather, .. ne. "

T annex a

Mr. Raby deposes to the fact that on I February

1,989 he was present at the Katheri. ne Court House and

The same
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observed the defendant i. n attendance there andj i. n

parti. cuLar, that he appeared I. n court as a Legal.

pi:'acti. ti. one':' before the vi. si. t, .rig Magi. st, ,ate.

evi. dent to Mr. Raby that the defendant was PI:. acti. si. rig on

bebai. ^' 0^ the firm of Some, :vi. 1.1. e & Associates at 1<ache, :,. ne

and he I. denti. fted a former cLi. ent of the fi. ,, in of "Loftus &

Cameron" who requi. ,:ed Mr. Raby to gi. ve hi. .in hi. s fi. I. e to

enabl. e him to engage the de:Eendant to act for him.

The area and peri. od speciei. ed i. n the covenant woul. d

appear to be not 11nreasonabLe but that i. ssue i. s a matter to

be deterintried at tJ:i. al. .

The covenant by i. ts very nature was personal. to the

defendant and the partner'sh, .p of Loftus & Raby.

duri. rig the subsi. stence of that parti. cuLar partner'shi. p.

30 June 1988, however, Mr. I. ,0^tus Teti. red from the

partner'shi. p to jotn the i. ridependant Bar i. n Darwin. Tn my

opi. ni. on, the defendant's covenant and, i. rideed, hi. s contract

of servi. ce with that partnership as evi. denced by the letter

o^ 9 May 1988, termi. nated upon the di. sso, .. uti. on of that

partnership.

Tt was

On I JULY 1988, presumabl. y, Mr. Raby conducted the

PI:'acti. ce on hi. s own account linti. ,. some ti. me Later he entered

i. nto a new partner'shi. .p wi. th Mr. Dunst. an, aLbei. t sti. I. L

Tt enured

On

4



,

PI:'acti. si. rig under the styJ. e of "Loftus & Camel:'on". The

defendant was empLoyed by the new partner'shi. p; but no ^resh

contract of sex'vi. .ce was entered i. nt. 0, negoti. ated, or even

aLl. uded to.

On I October 1988, the PI. ai. nt, .ff was regtstered as

the SOLe prop, :Leto, : of the fi. ,:in named "Loftus & Camel:'on"

Some months earl. i. er the defendant was shown a copy of the

Memorandum & Arti. cl. es of Associ. atton of thi. s company by a

Mr. Rogerson, a SOL, .ci. toI:' empLoyed by the partner'shi. p of

Raby and Dunstan but there the evidence rests.

Mr. Raby deposed to the ^act that i. n or about

November 1988 the defendant caused to be pi:'i. rited a new

Letterhead to be used by the Kathe, :ine offi. ce of the ^tnn

and, on i. t, re^erred to the PI. atnti. t;f company by name,

foL, .owed by the words "an i. ncorporated PI:. acti. ce".

On 1.7 JULY 3,988 a "bonus" of $1,000 was pai. d to the

defendant, whi. ch counsel. ^or the PI. atnti. ff cl. atmed was made

PUT'SIIant to the defendant's contract of sei:'vi. ce. He

submi. tted that thi. s evi. dence supported the PI. at. nti. ff's

contenti. on that the defendant thereby impLi. edLy accepted hi. s

empLoyment wi. th the new fi. ,rin on the same terms and

cond, .. ti. ons as ,.. ts predecessor; moreover, when the practi. .ce

was i. ncorporat. ed, hi. s terms of empl. oyment reinai. ned the same.
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Whi. .Le thi. s may appear to be an attracti. ve argument,

i. n my opi. ni. .on, whatever may have been the rights of the

partners, Loftus and Raby, upon the atssol. uti. on of the

partner'shi. p on 30 June 1988, the PI. at. nti. f^'s emp, .. oyinent with

that partnershi. p was, at Law, thereby termi. nated and i. n the

absence of an express agreement wi. th Mr. Raby or, Later,

with the partners of the new fi. rin, to be bound by the

earl. i. e. :' agreement, no rights enu, :ed to the partners of the

new fi. rin under that agreement. (See s. 38 of the

Partner'shi. .

appl. i. es i. n the Northern TeX'I:'i. tory. )

new partner's, Raby and Dunstan, took the addi. ti. onaJ. step to

i. nco, :POT'ate the, .r PI:'acti. ce on I November 1988, they thereby

Lost thei. ,: i. denti. ty as partners and became Directors of the

PI. ai. nt:.. ff company. rn so doi. rig, they brought about a

di. ssol. uti. .on of thei. r partnershi. p and i. n I. i. e11 thereof

substi. tuted a company havi. rig a separate Legal. i. denti. ty wi. th

no contractual. Li. nk wi. th the defendant except that of master

and servant evi. denced only by the payment of hi. s sal. ary.

The fact that the defendant was empLoyed by the piai. nti. ^f

company whi. ch conti. nued the Legal. p, :acti. ce under the old

f, .,:in name "Loftus & Carrieron", does not, i. n my opi. ni. on,

revi. ve, or conti. nue, by tinpLi. cati. on or otherwi. se, the

or, .gi. naJ. agreement . The fi. rin name is no more than the

styJ. e under whi. ch the successi. ve Legal. picacti. ces were

conducted . Tt has no exi. stence as a legal. entity.

Act (1891) of the State o^ South AUStral. i. a whi. ch

A forti. ori. , when the

6
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a mere unbrel. I. a di. spl. ayi. rig a name under whi. ch successive

partner's, a person and a company have conducted their Legal.

practi. ces .

For these reasons T refuse the appLi. cation.
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P. Lollus, LLD
,*'. A. R. by. 0.8E

Our Rel;

Your Rel

.

WARI2R33

9 May 1,988

Q

Christopher Baker, BSq
Loftus & Cameron
DARWTN NT

Dear Christopher

Lqfi!, s & coll, ero, ,

Re :

As discussed orally, T conEirm that you are to re t f
duty to our 1<atherine Branch on Weariesda, J 1.1 Nav 1,988. Y
will be based permanently ,. n 1<atherine for at least th t
1.2 months aLthouqh vou ina, *, be expected to work al: our D
O. tice from time 1:0 time at our sole discretion.

Tt. would have been our desire to retain you at th D ,
Branch to deal. with some of our more important ci. v',. tt s
with the departure of Peter Hone},. We have a staff v c
aria the experience would have been beneficial. t
However we note your desire to return to 1<atherin f
personal. reasons.

As you know the I;atherine branch i, s currentL a probl. t
us. The o\, eraraft i, s running at approximately $16,000.
^'here aLso apoear to be many fi. Les that require jinmedi. t
attention if serious probLems are no^. to arise. T'h I
of Carol. ine aria 1<ay aLso appears to be very low aria, Z
add, the impres^ion created by CaroLine in artic I ,
clients i, s riot of the best.

T do not ^ish to indulge in the Luxury of recrimi. n t' ,
however T believe you would be the first to admit th t
"on/off" resignations and subsequent hasty departure I. a
us in the predicament of having to utilise the sex'vi E
very expensive "temp". To be frank, your actions h v
us a lot of money aria have harmed tile practice.

MOVE To KATnERZNE

"rib, ", ."d 5.11ici, ,.

I^,,:~ ,:-. >'<..~ ^.,... e"~~."' A. ,^.. 4. .8*

A^'"^~^ ,^ ,.. ^^.. ^;^','~^.

^,,^,. 6, ,-*,:I^^'^j7 ,,,
"~7"' ^ """~7 "'?.'

,' COMMISSIONER OFO us IN. T. )

3rd Lad.
13 L. ten. ,11 Siren.

Oar. in
CPU. Box 1930

Dare in. N. T. 379.1

1.1, ,,,, e: 11.91 in 393.
Ia\: 11,891 41 1703

Ako a!: Cnr. 0'She a Terrace A jinj Slicej. I;aimeiine. N T. 57R11 1,111, ,IC: illR9j ,2 11:11
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e, ,erenorethanhappytore-em '
by our desire to grant your request to , , ' 'Vi- e, cea
bitterness ariayOU Should riot believ I ' i's 110
you should understandverycl. earl t. ht ' Owever,
arepetition of this behaviour Oerate

Z note the various of Fezs reda -
April 1988ahd accept your. undertk' "1<at:. herin t , -~P your. undertaking to remain in1<at:. herineforat. least 9 0remain in

periodandtoworkext. rahoursto e 'rigthis
making personal Visits to Dick D .a ~' ' as
further, ta OweVer, ,, ishyout. oundertakeanv
variouscommi. ttees. IdonoLbelievetht ntimetodcthjs. youwi. Ihavet. he

MuchoE t. beforegoi. rigmayappeartobewr't e
way. Nowlet. mecumt. Qinorepositi. veintt ~
WILL remain at $36,000perannumand, of '
be no rental ^ubsLdy as in the past as T b I' r'
residing with Sara. This salary level w'11
1.2 months aria will be reviewed then
receive a one off bonus of $1,000 as s ;
branclioverdraft. hasbeeneradicatedand t ds ,the sum of $1,000. T believe thj~ in
legitimateI. vainfor you can

As you have been told we IdentiE
partnership material. However recent ~ o
convinced us of t}!eneed for stabi. lit f ~
years' Tt. 1,702Td be reasonable for ou t ss e _,
subject to satisfactor\, performance ou will be FC ~'
partnership at this stage. Prior to th' e ,
discussions with yourself, attempt to formul. te
sharing scheme for you. Tn any event \, I
certainly be incr^ased.

The pressure of work in Katherine is re t. D
into the traD of trying to do it all al. on s c s
possible work should be diverted to Darwin. E' he
of Andre\-i WILL visit you every few weeks. Dur' th'
you will be expected to make time to discus. h
matter which is currently on hand. (T n t
to Kat. herine that no-one had any idea b t th _~
was shocked to note that there ^;as no br' -E
in operation. These are the matters that I
attend to as a first DriOTity. T also
report to be prepared by Caroline al. on tli I. ' f
prepared bv Raelene of this office. Rael. e
Katherine this week, it may well be that he
the bookkeeping be centralised. Tnan t ..
control will have to be implemented b our I. E. '

Obvi. ou, =Iy you will be e, {pected to - c. your
undertaking as contained in my Letter to d t a April
1.988 that you will riot practice in . For
the sake of clarity I. restate this.

,
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you mus^. undertake riot to practice either in your own right
or .s a part. ner or .n employee of .riot. her 1.09al. firm ",.^. han
1.00 1<n of o!It 1<acheri. ne branch for a period oE 1.2 months
from the date oE your ceasing to be employed by us,
howsoever this occurs.

As the above allows

employment we will
consideration .

Tf vou are agreeable to the terms and conditions of your
future employment in Kat. herine, WILL you kindly sign a copy
hereof aria return to me.

,

- 3 -

Yours sincereLy
LOFTUS & CAMERON

for a ,jariati. on of the terms of your
pay you the sum of SL. 00 by way of

11 A BY

T agree to the above terms aria condi. ti. ons.
, ?

, I, .-., I, *,-/~.-~- I ^i"""""
OILi. stopherBakerl W
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Wi. triess
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