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The Issues 

 

  The issues that arise in these proceedings concern 

the effect of the Service and Execution of Process Act 1992 

(Commonwealth), upon the provisions of the Rules of the Supreme 

Court in relation to service of proceedings out of the Territory, 

and whether or not the proceedings should be stayed or transferred 

to the jurisdiction of the Supreme Court of South Australia 

pursuant to the Jurisdiction of Courts (Cross-Vesting) Act. 

 

  The endorsement upon the writ filed on 1 June 1994 

is as follows: 
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  "The Plaintiff's claim against the Defendant is for 

damages arising the Defendant's negligence and/or 
breach of contract and/or breach of fiduciary duty 
in acting as solicitor for the Plaintiff inter alia 
in 

 
(a) failing and/or refusing to act in accordance with 

instructions given to the Defendant by or on 
behalf of the Plaintiff for the preparation of 
documents; and 

 
(b) failing to act in a manner consistent with 

ensuring the protection of the Plaintiff's 
interests, 

 
  in relation to the proposed purchase and on-sale of 

the Harbourview Plaza Building in Darwin and related 
transactions between in or about August 1991 and 
September 1992. 

 
  AND the Plaintiff claims: 
 
  (a)Damages; 
 
  (b)Interest; and 
 
  (c)Costs." 

 

The Defendant's Case to Stay the Proceedings - Evidence 

  The defendant, a South Australian solicitor, entered 

a conditional appearance to the writ and at the same time issued 

a summons in which he sought orders that the service of the writ 

be set aside, the proceedings be stayed and for costs.  In support 

of that application, he deposed that he resided in South Australia 

and was instructed in relation to the proposed purchase by the 

plaintiff of the Harbourview Plaza Building in Darwin in about 

May 1992.  The instructions were given in the defendant's office 

in South Australia by the plaintiff and her son, Peter Swanson, 

both of whom are residents of that State.  The instructions were 
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to prepare contracts relating to the purchase of freehold 

property in Darwin and shares in a company incorporated in 

Victoria.  The vendor was Tri-Continental Finance Corporation 

Limited, a company registered in Victoria.  The defendant 

understood that the action against him arose out of alleged 

failure by him in relation to the preparation of those contracts. 

He said that all of the work performed by him, pursuant to his 

instructions, were preformed in South Australia.  They involved 

some negotiations with the company through its employees in 

Victoria and instructing solicitors in Darwin as his agents in 

relation to the proposed purchase.  In his affidavit of 22 

August, the defendant goes on to assert that his conduct as a 

legal practitioner is governed by the South Australian Legal 

Professional Conduct Rules and that he holds insurance under 

the Legal Practitioners Professional Indemnity Insurance Scheme 

of that State.  The Darwin solicitors acting on his behalf in 

these proceedings obtain their instructions from the Adelaide 

solicitors for the insurer.   

 

  The defendant goes on to provide more details about 

the instructions received from the plaintiff, and it seems that 

Mr Peter Swanson, her son, was heavily involved.  Copies of the 

contracts submitted by solicitors for the vendor are provided. 

The plaintiff is shown as the purchaser, the price for the Darwin 

real estate was $8 million, and the shares were the whole of 

the issued capital of Tri-Continental Projects (No 3) Limited. 

The purchase price for them was $1.  The copies of the contracts 
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exhibited to the defendant's affidavit show the signature of 

the plaintiff only.  There was not an exchange of contracts as 

between the vendor and the plaintiff.   

 

  A further connection with the Northern Territory 

arises from the involvement of the National Australia Bank at 

its Darwin office in relation to a loan to the plaintiff which 

was apparently to be arranged through a bill facility.  

Securities were to be taken over the real estate in Darwin, a 

guarantee from the plaintiff and a registered mortgage of 

property in South Australia.  The purchase price of the real 

estate was $8,000,000 and the limit of the loan referred to in 

the documentation from the bank, $8,700,000.  According to the 

defendant, Mr Swanson told him that it was a condition of the 

loan from the Bank that it sight a contract for the purchase 

by the plaintiff of the property for $11,000,000, and it was 

proposed to achieve that result by completing the purchase for 

$8,000,000 and then arranging for the plaintiff to sell the 

property to herself as trustee of a family trust for $11,000,000. 

It would only be the latter contract which would be shown to 

the bank.  The defendant says that he gave certain advice to 

both the plaintiff and Mr Swanson as to what he saw as being 

difficulties with the proposed transaction involving the 

interests of the Bank and including matters going to capital 

gains tax and liability or double stamp duty.  Because of the 

complexity of the matter, the defendant arranged for Mr Swanson 

and the plaintiff to obtain additional advice from his brother, 
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also a solicitor practicing in Adelaide.  He was instructed to 

proceed and continued to deal with the solicitors for the vendor 

in Melbourne.  In September 1992, the vendor indicated that it 

not wish to proceed further with the negotiations with the 

plaintiff unless the sum of $50,000 was paid (presumably by way 

of a deposit), a sum which neither the plaintiff nor her son 

could provide.  The vendor then terminated negotiations and 

asked the Darwin agents for the defendant to return to it the 

documents held by them. 

 

  The Darwin agents for the defendant sent him a bill 

for the work undertaken by them which the defendant forwarded 

to the plaintiff.  It amounted to $6,675.  Mr Swanson thought 

that was excessive but, after some little time, Mr Swanson advised 

the defendant that after discussions with the solicitors in 

Darwin "We will forward the sum of $1,000 per month to Mildrens 

to reduce the account".  The defendant says that only $1,000 

was paid.  In addition, the defendant's accounts to Mrs Swanson, 

amounting in all to $4,400 remains unpaid.  In March 1993 he 

commenced proceedings against the plaintiff in Adelaide for those 

fees and the outstanding fees due to the Darwin agents.  He 

obtained default judgment in October 1993.  Those proceedings 

were in the Adelaide Magistrates Court.  It may be important 

to note that throughout all this Mr Swanson was an undischarged 

bankrupt carrying on business describing himself as "Financing 

Consultant" in South Australia.  The defendant, having signed 

judgment, pursued recovery and in late 1993 the plaintiff made 
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application to have the judgment set aside.  In that she was 

successful provided she paid $8,000 into Court.  That was not 

done.  The defendant pursued recovery proceedings further.  In 

that he has thus far been unsuccessful.  One of the problems 

has been the non-attendance of the plaintiff at Court to be 

examined as to her affairs upon the grounds of her ill health. 

According to the plaintiff in an affidavit filed by her in the 

Magistrates Court in Adelaide, she is 65 years old and in November 

1993 had applied for an old age pension.  She goes on to describe 

the illnesses which she suffers, that she expected to be 

hospitalised in late April or early May 1994 for operative 

procedures, but according to her doctor, she would be fit for 

court after her recovery in August.  On 18 May 1994, the defendant 

received a letter from solicitors in Sydney confirming that they 

acted for the plaintiff in relation to a claim for damages against 

him for breach of retainer.  Counsel for the plaintiff sought 

a stay of the judgment obtained by the defendant for his costs 

and outlays by application on 20 May 1994.  That was granted 

upon condition that the plaintiff pay $10,551.63 into court and 

that she institute a claim for damages for professional 

negligence of $3,000,000 before 3 June.  These proceedings were 

commenced on 1 June and the money was paid in after an extension 

of time was granted late that month.  The stay was then granted. 

  

  Mr Harley, the defendant, has also provided a 

considerable amount of information concerning disputes which 

have arisen between himself and Mr Swanson in different contexts, 
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but I do not consider that those matters are relevant to the 

matters now to be decided.  However, it may be important to note 

that the evidence shows there are grounds for considerable 

personal animosity between the two men. 

 

  In her affidavit of 20 July, Mrs Swanson says that 

there are two particular aspects of the defendant's conduct which 

are the basis of her claim against him, namely: 

 

(i) his refusal and/or failure to prepare documents as 

 instructed by her; and 

 

(ii) his communication with the manager of the National 

Australia Bank in Darwin of matters not within his 

knowledge in circumstances which were not within his 

terms of retainer, and which resulted in the National 

Australia Bank's offer of finance being withdrawn. 

 

  She says that as a result of the defendant's conduct 

she suffered loss and damage, including loss and damage suffered 

in the Northern Territory, in being unable to complete the 

purchase of the property.  In his affidavit the defendant denies 

any liability to the plaintiff.   

 

Rule 7.05 Service out of the Jurisdiction 

  The defendant's application that the service upon him 

of the writ be set aside and the proceedings be stayed, came 
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before Master Coulehan.  The application was based on r7.05(2) 

in that (a) service of the writ out of the Territory was not 

authorised by Chapter 1 of the Supreme Court Rules or (b) that 

the Territory is not a convenient forum for the trial of the 

proceedings.  Order 7 generally relates to service out of the 

Territory and in r7.01 there is provided the circumstances in 

which originating process may be so served without order of the 

Court.  They include proceedings brought in respect of damage 

suffered wholly or partly in the Territory caused by a tortious 

act or omission wherever occurring.  The originating process 

was required to be endorsed with a statement showing the facts 

under the particular paragraph of sub-rule 7.01 relied on in 

support of service (r7.02).  There is no such endorsement, but 

in a notice attached to the writ it was clearly indicated that 

it was served pursuant to the Service and Execution of Process 

Act 1992 of the Commonwealth (such notice being in accordance 

with the form prescribed under s16 of that Act).  It is provided 

in the new Service and Execution of Process Act (s15) that, 

subject to the Act, it applies to the exclusion of a law of a 

State (which includes the Northern Territory) with respect to 

the service or execution in another State of process of that 

State that is process to which this Act applies.  The writ in 

these proceedings is a process to which the Act applies.     

 

  The provisions as to stay of proceedings contained 

in s20 of that Act do not apply in relation to proceedings in 

which the Supreme Court of the Territory is the Court of issue. 



 

 
 
 9 

The Master held that the defendant's application under r7.05 

could not succeed and the appeal from that decision is the first 

matter calling for consideration.  Clearly, the provisions of 

the Service and Execution of Process Act prevail over r7.01 at 

least, and thus in so far as the argument for the stay was based 

upon service out of the Territory not being authorised by that 

rule, it must fail.  That leaves the application based upon 

sub-rule 2(b), that the Territory is not a convenient forum for 

the trial of the proceedings.  The utility of that sub-rule in 

circumstances such as these has been displaced by the enactment 

of the Jurisdiction of Courts (Cross-Vesting) Act (and its 

counterparts in the various jurisdictions in Australia).  That 

Act provides a code in relation to proceedings in the Supreme 

Courts of the States and Territories, the Federal Court of 

Australia and the Family Court of Australia.  If proceedings 

are instituted in a court that is not the appropriate court, 

they may be transferred to a court which is more appropriate 

having regard to the criteria specified in the Act relating to 

the particular circumstances in question.  As one feature of 

that scheme, this Court has and may exercise original and 

appellate jurisdiction in respect of South Australian matters, 

being matters in which the Supreme Court of that State has 

jurisdiction, otherwise than by a reason or a law of the 

Commonwealth or of another State (that is, the cross-vesting 

laws). 
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Abuse of Process 

 

  The defendant also seeks to have the proceedings 

instituted by the plaintiff stayed, upon the basis that they 

amount to an abuse of process of the Court.  It was not suggested 

that absent the jurisdiction of the Supreme Court of South 

Australia vested in this Court under the cross-vesting scheme, 

this Court had no jurisdiction in respect of the plaintiff's 

claim.  The effect of sections 8(4) and 15 of the Service and 

Execution of Process Act is that any initiating process issued 

from this Court may be served anywhere in Australia.  The 

defendant's presence in the jurisdiction was not required under 

r7.01, and that Commonwealth Act has swept away even the need 

to show a nexus with the Territory.  That does not affect the 

power of this Court to stay the proceedings in a case where they 

are taken to achieve an improper purpose, but where there is 

a choice of jurisdiction in which the proceedings might be 

conducted, the cross-vesting scheme is available, and that is 

an alternative which should be considered.  Which consideration 

should come first will depend upon the circumstances of each 

case.  Those who seek to disadvantage a defendant by initiating 

proceedings in a court which is not appropriate, may well find 

the action transferred, and the dubious advantage lost.  The 

material available satisfies me that this matter should be 

approached within the context of the cross-vesting scheme.  An 

application to transfer the proceedings to South Australia is 

also before the Court. 
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Cross-Vesting 

 

  The relevant provision of the Territory Jurisdiction 

of Courts (Cross-Vesting) Act is s5(2): 

 
 "Where - 
 

(a) a proceeding (in this subsection referred to as the 
"relevant proceeding") is pending in the Supreme Court 
(in this subsection referred to as the "first court"); 
and 

 
(b) it appears to the first court that - 

 
  (i)... 
 
  (ii)having regard to - 
 

(A) whether, in the opinion of the first court, 
apart from this Act and a law of the 
Commonwealth or another State relating to 
cross-vesting of jurisdiction, the relevant 
proceeding or a substantial part of the 
relevant proceeding would have been 
incapable of being instituted in the first 
court and capable of being instituted in 
the Supreme Court of another State or 
Territory; 

 
(B) the extent to which, in the opinion of the 

first court, the matters for determination 
in the relevant proceeding are matters 
arising under or involving questions as to 
the application, interpretation or validity 
of a law of that other State or Territory 
and not within the jurisdiction of the first 
court apart from this Act and a law of the 
Commonwealth or another State relating to 
cross-vesting of jurisdiction; and 

 
(C) the interests of justice, 

 
   it is more appropriate that the relevant 

proceeding be determined by that other Supreme 
Court; or 

 
  (iii) it is otherwise in the interests of justice 
   that the relevant proceeding be determined by 

the Supreme Court of another State or of a 
Territory, 
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the first court shall transfer the relevant proceeding to that 
other Supreme Court. 

 

  (Section 5(2)(b)(i) has no application there being 

no proceedings in the Supreme Court of South Australia). 

 

  Section 5(2)(b)(ii)(A), (B) and (C) are to be taken 

together and s5(2)(b)(iii) provides an alternative basis for 

transfer. 

 

  As to s5(2)(b)(ii)(A) - has no application to this 

Court.  It was not put that the proceedings or a substantial 

part of them would have been incapable of being instituted in 

this Court apart from the cross-vesting scheme. 

 

  As to s5(2)(b)(ii)(B) - has no application either.  

It was not put that any of the matters referred to which arose 

for determination were not within the jurisdiction of this Court 

apart from the cross-vesting scheme. 

 

  Section 5(2)(b)(ii)(C) - becomes immaterial.  There 

is nothing with which it may be connected. 

 

  There remains s5(2)(b)(iii), which simply calls upon 

the Court to decide whether it is otherwise in the interests 

of justice that the proceedings be determined in the Supreme 

Court of South Australia.  
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  It is unfortunate that the interpretation of the scheme 

of cross-vesting of jurisdiction between the various superior 

courts in Australia, contained in the statutes of the 

Commonwealth, the States and Territories in indistinguishable 

terms, has been beset with differences of judicial opinion.  

The authorities cited in argument, and the review of the operation 

of a scheme, prepared by Garrie Moloney and Susan McMaster, 

published by the Australian Institute of Judicial Administration 

in 1992, show the apparently irreconcilable divisions.  As the 

authors point out the scheme was intended to operate both 

nationally and uniformly so that the same basic approach should 

be adopted in all courts.  The review is based upon material 

available at the end of June 1992 with some additions available 

thereafter.  The assistance of counsel in this case, and my 

researches since, have not thrown up anything which demonstrates 

a closing of the gap between the opposing views.  Since the two 

approaches cannot each be correct, it follows that injustices 

must arise from time to time from the application of the incorrect 

principles.  The following is but a brief summary of the position 

as it has been reached in Australia, taken from a reading of 

many of the cases, but relying as well upon the review commencing 

at p81.   

 

  The starting point, being the first decision under 

the scheme and the only one arising in a Court of Appeal, is 

Bankinvest AG v Seabrook and Others (1988) 14 NSWLR 711.  It 

involved an application to transfer New South Wales proceedings 
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to Queensland where related proceedings had been commenced.  

The matter first came before Rogers CJ. (Comm) who considered 

it appropriate that it be referred to the Court of Appeal.  It 

held unanimously that the New South Wales proceedings should 

be transferred.  Rogers, AJA, with whom Street CJ. agreed, 

rejected an approach which involved a construction of the 

transfer provisions requiring that where a plaintiff properly 

invokes the jurisdiction of a participating court, that court 

had a prima facie obligation to the plaintiff to exercise its 

jurisdiction, and the further proposition that the party applying 

for a transfer order carried an onus of proof to establish some 

positive basis upon which the plaintiff's prima facie entitlement 

ought to be displaced.  In doing so their Honours rejected the 

application of principles of private international law relating 

to the forum non conveniens doctrine.  Oceanic Sun Line Special 

Shipping Co Inc. v Fay (1988) 165 CLR 197 and Voth v Manildra 

Flower Mills Pty Ltd & Another (1990) 171 CLR 538 had no 

application when consideration was being given to the transfer 

of proceedings between Australian courts under the cross-vesting 

legislation.  It followed that no particular weight should be 

given to a plaintiff's choice of forum in which to commence 

proceedings.  Further, noting that under the scheme the court 

in which the proceedings were pending could of its own motion 

make a transfer order, questions of onus did not arise.  

Notwithstanding his rejection of the application of the 

principles of the forum non conveniens doctrine, Rogers AJA found 

some assistance in understanding the criteria of the 
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cross-vesting legislation from the decision in Spiliada Maritime 

Corp v Consulex Ltd [1987] AC 460 (rejected by the High Court 

in Oceanic Sun Line).  In considering what was the appropriate 

forum, the court looks for the jurisdiction in which the action 

has the most real and substantial connection as may be found 

in looking for connecting factors, including those affecting 

convenience or expense, the law governing the relevant 

transaction and the places where the parties respectively reside 

or carry on business.  The list of factors was not intended to 

be exclusive.  (See the dictum of Lord Goff in Spiliada at p478). 

Although the Chief Justice agreed with the reasons of Rogers 

AJA, the reverse did not occur, and the views of the Chief Justice 

tending towards regarding the decision as being an administrative 

one, stands alone.  With respect, I would not be prepared to 

follow it.  Kirby P., although agreeing substantially with the 

reasons of Rogers AJA for making the order for the transfer, 

reserved his decision on several of the points accepted by the 

other members of the court.  Naturally enough, the Judges of 

the Supreme Court of New South Wales have followed Bankinvest, 

see for example, Amor v Macpak Pty Ltd (1989) 95 FLR 10.   

 

  The Victorian Supreme Court has consistently applied 

the principles in Bankinvest, for example, Lintergroup Limited 

(In Liquidation) v Price Waterhouse (1992) 9 ASCR 346 and the 

unreported decision referred to therein.  The authors of the 

review found two unreported cases in Queensland which adopted 

the Bankinvest approach.  The position in South Australia 
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appears to be unclear.  As to Tasmania, the review refers to 

Anagnostis and Styl v Davies Brothers Limited (unreported) 

Tasmania Supreme Court, 12 September 1989 as adopting Bankinvest, 

and in 1993 Australian Current Law Reporter at [125 TAS 2] and 

[125 TAS 3] there are references to other unreported decisions 

of single Judges of that court in which Bankinvest has been 

applied and followed.   

 

  In the Australian Capital Territory and Western 

Australia there has been adopted what has been termed the "narrow" 

approach demonstrated in cases such as Waterhouse v The 

Australian Broadcasting Corporation (1989) 86 ACTR 1; Baffsky 

v John Fairfax & Sons Limited (1990) 97 ACTR 1; and Mullins 

Investments Pty Ltd & Another v Elliott Exploration Co Pty Ltd 

[1989] 1 WAR 531.  Each of the single Judges deciding those cases 

placed some reliance upon what was said by the High Court in 

Oceanic Sun Line in construing the cross-vesting legislation. 

The major point of departure from the decisions in the other 

jurisdictions is that their Honours viewed the interests of 

justice as requiring the right of a plaintiff to insist upon 

the exercise of a competent jurisdiction which was regularly 

invoked to be taken into account, and, as was said in Mullins 

Investments,  "not to be lightly displaced".  Further, the 

applicant carried an onus in satisfying the court that the 

plaintiff's right should be displaced.  At the time of the review 

there were no reported decisions of this Court on the subject, 

but that position was remedied when Kearney J. delivered his 
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judgment in Midland Montagu Australia Limited v O'Connor (1992) 

2 NTLR 86 on 31 July 1992.  At p94 his Honour said that Bankinvest 

was authority for the following propositions which emerged from 

the judgment of Rogers AJA, with whom Street CJ. agreed: 

 
  "On such an application the criteria for deciding 

whether an order should be made are those prescribed 
by the Act, having regard to the legislative purpose 
of the cross-vesting scheme.  The questions to be 
answered are: which court is the most appropriate forum 
to determine the proceedings; which court is pointed 
to as the appropriate forum, by the interests of 
justice.  The guiding principle is: what do the 
interests of justice dictate should be done.  There 
is no presumption that the court the jurisdiction of 
which has been properly invoked, "first court", should 
exercise that jurisdiction.  The question of transfer 
cannot be decided by looking simply to the jurisdiction 
of the respective courts; that is, to whether one court 
could give relief or make a determination more 
completely than the other.  There is no onus on a party 
to satisfy the court that an order for transfer should 
or should not be made". 

 

  His Honour went on to refer to the observation by Street 

CJ. in Bankinvest that the decision to make a transfer order 

is a "nuts and bolts management decision".  With respect, I have 

some difficulty in understanding what that means, but apart from 

that, (if Kearney J. was adopting it) I am of the same view as 

his Honour that the other propositions laid down in Bankinvest, 

as set out above, should be accepted in this jurisdiction.  Since 

I have come to this view independently, it is not necessary for 

me to say anything about whether a Judge of this Court should 

or must follow the decision of another Judge of this Court as 

a matter of judicial comity, unless convinced the other Judge 

was wrong (see the remarks of Burchett J. in La Macchia & Others 
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v Minister for Primary Industries and Energy and Another (1992) 

110 ALR 201 at 204). 

 

  The very nature of the statutory scheme, adopted in 

all jurisdictions, goes a long way to demonstrating that in 

applications for transfer under it the sundry jurisdictions 

should no longer be treated as if they were foreign countries, 

and that view can be safely adopted without resort to broad 

political considerations.  That a plaintiff has chosen a 

particular jurisdiction within which to commence the proceedings 

does not carry any more weight than the valid reasons which led 

to that choice when determining the interests of justice on a 

transfer application.  The fact that the Court may transfer the 

proceedings of its own motion is indicative that it was not 

intended that parties should bear an onus.  All of the relevant 

circumstances placed before the Court on such an application 

will be taken into account in determining where the interests 

of justice lie in the circumstances of the particular case. 
 
 
 
Matters going to the application to transfer to South Australia 

 

  The plaintiff, her son and the defendant all reside 

in, and carry on business, within the State of South Australia, 

in Adelaide.  All instructions in relation to the purchase and 

sale of the Darwin property were given by the plaintiff, or on 

her behalf, by her son to the defendant in Adelaide and all work 

done by him consequent upon those instructions was carried out 
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there.  His only involvement in the Territory was through the 

giving of instructions to solicitors in Darwin to act as his 

agent.  If, as it is alleged, Mr Harley refused or failed to 

prepare documents as instructed by the plaintiff and communicated 

with the manager of the National Australia Bank in Darwin in 

the manner alleged, then that refusal or failure occurred in 

South Australia and his communication with the manager of the 

bank originated in that jurisdiction.  It is not suggested in 

the material that the Darwin solicitors are in any way liable 

to the plaintiff, but the plaintiff is alleged to be indebted 

to the defendant for his costs and disbursements including the 

fees of the Darwin solicitors.   

 

  The subject matter of the dispute is the alleged 

defaults on the part of the Adelaide solicitor.  Those defaults 

are said to have occurred whilst he was acting for the plaintiff 

in relation to the proposed purchase of real estate in Darwin 

and the proposed re-sale of that same property by the plaintiff 

to a family trust.  It is not suggested that the family trust 

has any connection with the Territory, and it is not a party 

to the action.  The contract in relation to the purchase was 

never entered into.  The plaintiff had been negotiating with 

the National Australia Bank in Darwin for a very substantial 

loan in relation to the purchase.  The defendant had some 

concerns as to the manner in which the plaintiff was proposing 

to organise her affairs in relation to the loan from the bank. 

It is unclear as to just what occurred to cause the various 
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proposed dealings to come to an end.  The plaintiff blames the 

defendant for communicating matters to the manager of the bank 

in Darwin which "were not within the terms of his retainer" 

resulting in the offer of finance being withdrawn.  The defendant 

categorically denies having made any such communication or at 

all, although on two occasions he spoke to an employee of the 

bank in Adelaide at the request of Mr Peter Swanson.   

 

  As to witnesses, the plaintiff deposes in her affidavit 

of 20 July 1994, that she anticipated witnesses being called 

from various places in Australia: 

 

 (a) six or possibly seven from Darwin; 

 (b)  two from Sydney; 

 (c)  one from Melbourne; 

 (d)  one from Brisbane; 

 (e)  herself and her son from Adelaide. 

 

  She also believed it necessary to obtain documents 

from the National Australia Bank in Darwin and possibly from 

Tri-Continental Corporation in Victoria.  None of the witnesses, 

apart from herself and her son, are identified nor is any 

indication given as to the nature of the evidence which it is 

anticipated each of them would give.  That deficiency is sought 

to be rectified by her solicitor. 

 

  In his affidavit sworn on 1 September 1994, Mr Henwood 
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deposes that on the basis of the instructions received from her, 

he believed it likely that the following witnesses will need 

to be called as part of the plaintiff's case: 

 

(a) The valuer who prepared the valuation upon which the 

transaction was based.  The valuer is not identified 

nor is his place of residence or business. 

 

(b) The managing agent of the property with whom the 

plaintiff had dealings in relation to tenancies which 

agent is located in Darwin. 

 

(c) Another real estate agent in Darwin with whom the 

plaintiff had dealings with a view to becoming managing 

agent of the property subsequent to the transaction 

being completed. 

 

(d) The person from the Commissioner of Taxes' Office in 

Darwin with whom Mr Swanson dealt on behalf of the 

plaintiff in relation to the question of stamp duty. 

 

(e) The person within the National Australia Bank at Darwin 

to whom it is alleged the defendant communicated 

information contrary to the plaintiff's interests.  

If there was such a person his or her present 

whereabouts are not known. 
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(f) The Darwin solicitor acting for the plaintiff in 

relation to the transaction. 

 

(g) The plaintiff's Sydney accountant who was providing 

advice to her in relation to the transaction, 

particularly in relation to the question of capital 

gains tax. 

 

(h) A person from Sydney who initially proposed to the 

plaintiff that she consider purchasing the property. 

 

(i) Mr Hobbs from Tri-Continental Corporation in 

Melbourne. 

 

(j) Another person from Tri-Continental, whom he is 

informed by Mr Swanson resides in Brisbane. 

 

(k) The plaintiff and her son, both of whom reside in 

Adelaide, would be required to give evidence.   

 

  In addition to those witnesses, the solicitor for the 

plaintiff says that evidence will be required from a number of 

other sources including: 

 

(l) An independent valuer in relation to the value of the 

property who could conveniently be a person from 

Darwin. 
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(m) Subject to obtaining further information and 

instructions, one of the directors of the previous 

owner of the Harbourview Plaza Building, and 

 

(n) The Darwin solicitor for Tri-Continental. 

 

  The defendant's view as to the evidence likely to be 

called by him embraces: 

 

(a) Himself and his brother, both of whom live at Adelaide. 

 

(b) An Adelaide legal practitioner to give expert evidence 

as to what a reasonable solicitor practising in 

Adelaide would do in the circumstances of the case. 

 

(c) An employee of the National Australia Bank in Adelaide. 

 

(d) A representative of Tri-Continental Finance 

Corporation from Melbourne. 

 

  Comparing the defendant's proposed witnesses with 

those suggested by the plaintiff, the major distinction would 

seem to be that the defendant is concentrating on liability 

whereas the plaintiff looks at liability and quantum of damage 

should she be successful in establishing the liability of the 

defendant.  Both parties assume that all evidence will be viva 
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voce in the place where the trial is conducted.  It is not 

suggested that any of the witnesses who live out of Adelaide 

are unable to travel to that city for the purposes of the trial. 

No effort was made to make any comparison between the powers 

of this Court and the Supreme Court of South Australia which 

might be employed for the purposes of minimising the 

inconvenience and expense which might arise from the personal 

attendance of witnesses from out of the jurisdiction in which 

the trial is held.  Little effort has been made to quantify the 

expense which might be incurred if the trial was held in Darwin 

or Adelaide, and if all of the witnesses, whom it is said are 

likely to give evidence, were to be personally required to attend 

in each of those places.  However, it may be assumed, for these 

purposes, that fares as between Adelaide and Darwin and vice 

versa are the same, (there may be occasional specials or seasonal 

variations) but that it would be cheaper for witnesses from 

Brisbane, Sydney and Melbourne to attend in Adelaide rather than 

Darwin.  Trial at Adelaide would require less travelling time. 

Each witness would be required to attend upon the trial for only 

such period as it would take to dispose of his or her evidence, 

but if the trial were held in Darwin, then both the plaintiff 

and the defendant would in the normal course attend for the whole 

of the period of the trial incurring expense which would be in 

addition to that which would be incurred if the trial were held 

in Adelaide where they both live.  As Mr Swanson appears to be 

heavily involved in the matter it may be that his attendance 

will be required in Darwin for a longer period than if he were 
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merely a witness.  I note the evidence produced by the plaintiff 

that she suffers from a variety of ailments which have made it 

difficult for her in the past to attend before the Court in 

Adelaide in which the defendant obtained judgment against her 

for his costs and disbursements.  Any difficulty which might 

arise from her continuing ill health would be minimised if the 

case were to be conducted in the place where she lives.   

 

  I do not accept as being realistic the estimate of 

fees put forward by a Darwin valuer on behalf of the plaintiff 

based upon assumptions that he would be in Adelaide for either 

one week or two weeks, his fees being respectively $9,500 and 

$17,700 including airfares and hotel accommodation.  Why he 

should be obliged to be in Adelaide for one week, let alone two, 

is beyond me.  The trial exchange of expert reports should lead 

to narrowing of issues and minimising time in court. 

 

  It is suggested that the defendant is in a much better 

position to meet any additional expense which might arise from 

the matter being dealt with here rather than there because he 

is being supported by his professional indemnity insurer, but 

I do not consider that carries much weight. Somebody has to pay. 
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Prospects of fair trial in South Australia 

 

  The plaintiff raised a most serious and disturbing 

issue at the last minute.  There was filed and relied upon on 

her behalf affidavits sworn on 1 November 1994 apparently 

prepared in Adelaide (without bearing any back sheet), sworn 

by one Mark Clisby, a barrister, and Peter Swanson.  In that 

material they seek to show that, because of the influence of 

the defendant, other solicitors in Adelaide have ceased to act 

for Mrs Swanson in relation to matters concerning the defendant 

and that they have done so without giving proper reasons.  Those 

matters include his action for recovery of costs related to the 

conveyancing transaction involved in this dispute.  The 

inference which they invite this Court to draw from that material, 

as disclosed in an affidavit of the Darwin solicitor of 2 November 

1994, is that the defendant has a degree of power and influence 

in the legal profession in South Australia and that he is or 

is likely to be treated favourably by Magistrates and Judges 

in that State.  Because of those events, the plaintiff says, 

she does not believe that she will be able to obtain a suitable 

representative in Adelaide or that she will obtain justice from 

the Courts of South Australia.  Leaving aside the quite 

unsatisfactory nature of the evidence before this Court designed 

to lead to a conclusion that there has been misconduct on the 

part of a number of legal practitioners in Adelaide, but assuming 

there was some substance in her allegations, they go nowhere 

near supporting the suggested inferences.  As to legal 
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representation, she has the support of Mr Clisby, as evidenced 

by the contents of his affidavit; he has acted on instructions 

on her behalf in the past and there is nothing to show that he 

or the solicitor presently acting for her in other matters in 

Adelaide are subject to any malign influence of the defendant. 

To suggest that the Chief Justice and the Judges of the Supreme 

Court of South Australia are infected so as to consider this 

case on other than an impartial basis is outrageous.  It is of 

no benefit to Mrs Swanson in this application that she may hold 

a totally unfounded belief that she will not be treated according 

to law if the proceedings are held in the Supreme Court of that 

State.   

 

  The Court was requested to order that the affidavits 

of Mr Clisby and Mr Swanson going to these issues be taken off 

the file upon the basis that they contain material of a 

scandalous, irrelevant or otherwise oppressive nature (r27.07). 

Just because an affidavit contains scandalous material it does 

not follow that it ought to be dealt with under the rule because 

the matter may be relevant.  There was some relevant material 

in those affidavits going to Mrs Swanson's alleged difficulties 

in securing and maintaining legal representation in South 

Australia in other matters.  They go back over the period of 

time that the defendant has been seeking to recover his legal 

fees and when it might be known, at least since June last, that 

she was taking these proceedings against him.  As already 

indicated, I regard that as being of no weight, but it does not 
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mean that it was irrelevant.  Her perception of the attitude 

of the South Australian Supreme Court about her is undoubtedly 

scandalous and in the view I take of the matter, irrelevant.  

No foundation is laid which could possibly go to provide a 

foundation for an apprehension that any one, let alone all of 

the Judges of that Court, are biased against the plaintiff.  

The power of the Court under r27.07 is discretionary.  I have 

deliberately not dealt with the affidavits in any greater detail 

than appears, but I consider the affidavit should remain on the 

file since it is possible that they may be required by those 

having responsibility to investigate complaints against, and 

to discipline legal practitioners in South Australia. 

 

  As to the question of legal representation, it is noted 

that the Darwin solicitors have the same entitlement to practise 

in relation to the proceedings if they are transferred to South 

Australia as if the South Australian Supreme Court were a Federal 

Court exercising federal jurisdiction (s5(8)).  There would not 

appear to be any restriction on the Darwin solicitors continuing 

to act in that capacity in the Supreme Court of South Australia. 

I was not informed of any incidental cost or difficultly that 

might arise should the Darwin solicitors remain the solicitors 

for the plaintiff if the proceedings were transferred, though 

it must be acknowledged there may be some cost and delay in 

communication between the Darwin solicitors and the Court 

Registry in Adelaide and South Australian counsel, if instructed.  
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Objections to evidence 

 

  The plaintiff raised a number of objections to the 

contents of the affidavit of the defendant sworn 22 August 1994. 

I will deal with them briefly.   

 

  Paragraphs 4, 5 and 6 relate to the defendant's 

personal knowledge of Mr Peter Swanson over a period of years, 

including the solicitor client relationship and business 

relationship between them.  It serves to show how it was that 

Mr Swanson became involved in the transactions concerning his 

mother in respect of which the defendant was retained as 

solicitor.  That material may remain.   

 

  Paragraphs 12 - 17 relate to advice given by the 

defendant to the plaintiff regarding the proposed borrowing from 

the National Australia Bank and the separate advice obtained 

from the defendant's brother.  The material is relevant as going 

to one of the issues which may arise between the parties and 

the need to have the defendant's brother available to give 

evidence.   

 

  Paragraph 19 contains details of a conversation 

between the defendant and a Mr Hobbs from Tri-Continental Finance 

Corporation in relation to the $50,000 deposit and may be strictly 

inadmissible, but matters little given the letter written by 

the defendant to the plaintiff advising her of the contents of 
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that conversation.  The defendant says that Mr Swanson informed 

him that neither he nor the plaintiff could provide the amount 

of money requested.  The material is relevant going to an issue 

which may arise in the proceedings, that is, why the defendant 

was unable to enter into the contract for the purchase of the 

Darwin property.  Throughout, it is clear that Mr Swanson was 

acting on behalf of Mrs Swanson in many respects.   

 

  Paragraph 21 goes to a telephone conversation between 

the Defendant's Darwin agents and him which may be strictly 

inadmissible, but it matters little given the letter written 

by the defendant to Mrs Swanson immediately thereafter conveying 

the content of that conversation.   

 

  The contents of paragraph 23 go to establish the date 

upon which the defendant became aware that the vendor was not 

proceeding further with the transaction, and that may be become 

a relevant consideration upon the trial.  It is relevant in these 

proceedings going to disclose facts and circumstances in respect 

of which the defendant may wish to call evidence particularly 

from Melbourne. 

 

  Paragraphs 24 to 45 generally have to do with the 

defendant's claim against the plaintiff for his costs and 

disbursements including the amount payable to his Darwin agents. 

I think that the purpose of all that was to show that Mrs Swanson 

has only brought these proceedings in the Northern Territory 
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with a view to staying or avoiding payment of the costs claimed. 

There are many contentious issues of fact raised in that material, 

such as the state of the plaintiff's health at various stages 

during those proceedings, and other matters that would need to 

be dealt with in much more detail.  The plaintiff had plenty 

of time to respond to it, but chose not to do so.  Accordingly 

I accept the facts deposed to by the defendant.  Notwithstanding 

that, I am not prepared to draw inferences adverse to the 

plaintiff from that material, but that does not make it 

irrelevant.  It simply means that it is of no weight in 

determining the issues on this application. 

 

Conclusion 

 

  The subject matter of the proceedings is the 

professional relationship between the plaintiff and the 

defendant and his alleged breach of his duties to her.  All that 

took place in South Australia.  The parties live and carry on 

business there.  The property, which was the subject of the 

dealings between the parties, is in the Northern Territory.  

The matter with which the action has most real and substantial 

connections arose in South Australia.  The defendant's conduct 

may fall to be considered by standards applicable to legal 

practitioners in that State, and by the practice of those 

practitioners in relation to the transactions giving rise to 

the relationship.  That is best determined on evidence from South 

Australia.  The bulk of the evidence going to liability is to 
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be found in South Australia.  There may be one significant 

exception in the person in the Bank in Darwin with whom it is 

alleged the defendant wrongfully communicated, but there is no 

evidence as to where that person may now be.  Such evidence as 

may be material to the question of liability from Tri-Continental 

is in Melbourne, clearly better received in Adelaide than Darwin. 

 

  A matter of law which it is said may arise is that 

concerning stamp duty payable in the Territory.  That is 

contained in an Act and I see no difficulty in the South Australian 

Court interpreting and applying it to the circumstances of this 

case.  What an officer in the Stamp Duties Office may have told 

Mrs Swanson hardly seems admissible. 

 

  The Supreme Court of South Australia, under its Rules, 

has ample power to make orders governing the methods by which 

evidence may be received so as to reduce cost to the parties, 

especially in respect of witnesses from out of Adelaide. 

 

  For the reasons mentioned, there is no substance in 

the plaintiff's contention that she will be unable to obtain 

legal representation in Adelaide or a fair trial of her action 

before the Supreme Court of that State. 

 

  The appeal against the Master's decision is dismissed. 
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  The application for the stay of proceedings is 

dismissed. 

 

  The application for the transfer of these proceedings 

to the Supreme Court of South Australia is granted. 


