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 REASONS FOR JUDGMENT 

 
 (Delivered 3 October 1992) 
 

 

  I rule today on the appeal by the appellants/ 

defendants pursuant to R77.05(1) against the Master's decision 

of 14 November 1991, on the costs of an interlocutory 

application. 

 

  The background 

  Proceedings no. 639 of 1989, 640 of 1989 and 641 of 

1989 are separate defamation proceedings instituted by 

Mr Patterson, Mr Rossiter and Mr Treasure respectively against 

Ms Guernier and Ms McCarthy.  For the purposes of this judgment, 

I do not distinguish between the different actions.  The 

plaintiffs sought answers to certain interrogatories; 

eventually this led to an application to the Court which, in 

turn, resulted in an order by the Master on 14 November 1991. 

 The order was in the following terms:- 

 
 "1.The Plaintiff's application [of 28 October 1991] be 

dismissed. 
 
  2.The First and Second Defendants pay the Plaintiff's costs 

of and incidental to the application. 
 
  3.The Plaintiff have liberty to tax its (sic) costs of and 

incidental to this application forthwith if not 
agreed." 

 

The defendants seek leave to appeal against orders nos.2 and 

3.  The argument on leave was heard together with the argument 

on the substantive appeal.   

 

  Mr Southwood of counsel for the defendants relied on 

the amended Notice of Appeal filed on 5 December 1991.  It is 

in the following terms:- 

 

 
"1.That the orders of the Master made on 14th November 1991 that: 
 
(a)The first and second defendants pay the plaintiff's costs 
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of and incidental to the application [of 28 

October 1991]. 
 
(b)The plaintiff have liberty to tax its (sic) costs of and 

incidental to this application forthwith if not 
agreed, 

be set aside. 
 
2.That the respondent pay the appellant's costs of the 

respondent's summons filed 28th October 1991 
including the costs of this appeal. 

 
3.Alternatively, that each party bear their own costs of and 

incidental to the respondent's application made 
by summons dated 28th October 1991. 

 

4.Alternatively, that the order of the Master made on the 14th 
of November 1991 that the plaintiff have liberty 
to tax its costs of and incidental to the 
plaintiff's application dated 28th October 1991 
forthwith if not agreed, be set aside." 

 

  Mr Southwood provided the following background 

factual sketch.  On 22 August 1991 each defendant was served 

with interrogatories by each plaintiff.  On 13 September 

Ms McCarthy commenced long service leave.  On 24 September 

Mildren J made orders, by consent, that the defendants provide 

answers to the interrogatories of 22 August, by 15 October.  

On 2 October Ms McCarthy returned to Groote Eylandt from Cairns. 

 On the date the answers were required to be provided, 

15 October, the solicitors for the plaintiffs faxed the 

defendants' solicitors, requiring that the answers be delivered 

by 22 October; that is, they gave 7-days grace to the plaintiffs 

to comply with the order of 24 September.  On 17 October the 

defendants' solicitors faxed the plaintiffs' solicitors, 

explaining certain difficulties they were having in obtaining 

final draft answers to the interrogatories, and advising that 

while they could not provide sworn answers by 24 October they 

could provide first draft answers by that date.  On 18 October 

the plaintiffs' solicitors faxed the defendants' solicitors 

noting that the defendants had had the interrogatories since 

22 August, noting that the consent order of 24 September 

required answers by 15 October, and stating that they would 
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accept a final draft of unsworn answers by 25 October, and that 

otherwise they would apply to the Court for a self-executing 

order.  They were thus giving a further 3 days grace beyond the 

7 days they had already given. 

 

  On 28 October, 10 days later, the defendants' 

solicitors faxed the plaintiffs' solicitors, reiterating their 

difficulties in obtaining answers from the defendants who were 

"resident in remote locations",  advising that the defendants 

were coming to Darwin "this week", that the answers would then 

be finalised, and that they would be settled by counsel in Sydney 

within 7 days; they stated that they would file and serve the 

answers by 11 November.  They also stated that they would 

consent to any order of the Court sought by the plaintiffs that 

answers be filed and served by 11 November, with costs either 

reserved or in the cause; and that any application by the 

plaintiffs for costs would be opposed.  I observe that it is 

difficult to see why the defendants' solicitors should 

contemplate that the plaintiffs' solicitors might approach the 

Court; clearly enough, they should have contemplated approaching 

the Court themselves to have the time-limit in the order of 

24 September extended.  They had not approached the plaintiffs' 

solicitors between 18 and 28 October, despite the fact that all 

periods of grace for providing answers expired on 25 October. 

 

  On the same day, 28 October, the plaintiffs' 

solicitors faxed a reply to the defendants' solicitors, stating 

that the plaintiffs required a self-executing order and that 

the plaintiffs did not consent to the costs thereof being 

reserved; they again noted the consent order of 24 September 

and that the defendants' solicitors had now had the 

interrogatories for more than 2 months.  They also advised that 

they would seek to tax the costs of their application to the 

Court, forthwith.   

 

  On the same day, 28 October, the defendants' 
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solicitors faxed a reply to the plaintiffs' solicitors, advising 

that they would consent to an order that the answers be provided 

within 14 days (that is, by 11 November), and that the plaintiffs 

have their costs of the application; they advised that they did 

not agree to the order being self-executing or to the costs being 

taxed forthwith.   

 

  On the same day, 28 October, the defendants' 

solicitors filed an application, seeking a self-executing order 

that answers be filed and served within 7 days (that is, by 

4 November), and costs.  That application was mentioned before 

the Master on 31 October; it was then adjourned for hearing on 

14 November.  I understand that this is the Master's practice 

in dealing with such applications, which should be in the Judges' 

list.   By 14 November the position had changed; the defendants' 

solicitors had provided answers to the interrogatories on 

11 November.  The Master therefore dismissed the plaintiffs' 

application of 28 October, making the orders set out above.  

His order of 14 November was taken out on that day and 

authenticated on 18 November. 

 

  The defendants' submissions 

  Mr Southwood pressed mainly for an order in terms of 

either par3 or par4 of the amended Notice of Appeal.  He relied 

on all of the affidavit material which had been before the Master: 

that is, the affidavit of Mr Greenslade of 30 October 1991; 

annexures A-D to the affidavit of Ms Morris of 28 October; and 

annexure A to Ms Morris' affidavit of 1 November, and par3 of 

that affidavit.   

 

  Pursuant to R77.05(2) the defendants required leave 

to appeal.  Mr Southwood applied for leave.  He submitted that 

should leave to appeal be given, the appeal took the form of 

a hearing de novo, and the question of the award of costs was 

then at large.  I accept that. 
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  As to the general principles on which such leave should 

be granted, Mr Southwood relied on what was said in Heller 

Financial Services Ltd v Solczaniuk (1989) 2 NTJ 1127 at 1156, 

viz:- 

 
"The discretion of this Court to grant leave to appeal is 

unfettered, though in general an applicant for leave 
will be required to show that the interests of justice 
make it desirable to grant leave; Nationwide News Pty 
Ltd v Bradshaw (1986) 41 NTR 1 at pp5-8, per O'Leary 
CJ.  See also Davies v Pagett (1986) 70 ALR 793 at 
pp797-8.  I consider that a successful applicant for 
leave must first show that the correctness of the 

decision in question is attended with sufficient doubt 
to warrant it being reconsidered on appeal; and 
second, that if the decision is wrong, substantial 
injustice would result if it were left to stand.  See 
Niemann v Electronic Industries Ltd. (1978) V.R. 431 
at p441, per Murphy J." 

 

  Mr Southwood also relied on a passage from the 

decision of the High Court in Adam P. Brown Male Fashions Pty 

Ltd v Philip Morris Inc [1981] 148 CLR 170 at 177, viz:- 

 
"Nor is there any serious dispute between the parties that 

appellate courts exercise particular caution in 
reviewing decisions pertaining to practice and 
procedure.  Counsel for Brown urged that specific 
cumulative bars operate to guide appellate courts in 
the discharge of that task.  Not only must there be 
error of principle, but the decision appealed from 
must work a substantial injustice to one of the 
parties.  The opposing view is that such criteria are 
to be expressed disjunctively.  Cases can be cited 
in support of both views: for example, on the one hand, 
Niemann v Electronic Industries [1978] V.R. 431, at 
p440; on the other hand, De Mestre v A.D. Hunter Pty 
Ltd (1952) 77 W.N. (N.S.W.) 143, at p146.  For 
ourselves, we believe it to be unnecessary and indeed 
unwise to lay down rigid and exhaustive criteria.  

The circumstances of different cases are infinitely 
various.  We would merely repeat, with approval, the 
oft-cited statement of Sir Frederick Jordan in In re 
the Will of F.B. Gilbert (dec.) (1946) 46 S.R. (N.S.W.) 
318, at p323. 

 
". . . I am of opinion that, . . . there is a material difference between an 

exercise of discretion on a point of practice or procedure 

and an exercise of discretion which determines substantive 
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rights.  In the former class of case, if a tight rein were 

not kept upon interference with the orders of Judges of first 

instance, the result would be disastrous to the proper 

administration of justice.  The disposal of cases could be 

delayed interminably, and costs heaped up indefinitely, if 

a litigant with a long purse or a litigious disposition could, 

at will, in effect transfer all exercises of discretion in 

interlocutory applications from a Judge in Chambers to a 

Court of Appeal". 
 
See also, Brambles Holdings Ltd. v Trade Practices Commission 

(1979) 40 F.L.R. 364, at p365; 28 A.L.R. 191, at p193; 
Dougherty v Chandler (1946) 46 S.R. (N.S.W.) 370, at 
p374.  It is safe to say that the question of injustice 
flowing from the order appealed from will generally 
be a relevant and necessary consideration." 

 

I observe that a decision on costs is properly characterized 

as a decision on a matter of practice and procedure. 

 

  Mr Southwood submitted that the Master had made a 

fundamental error in principle, in making the award of costs 

on 14 November, in that he had failed to observe the correct 

principles as set out by Martin J in TTE Pty Ltd v Ken Day Pty 

Ltd (unreported, Martin J, 29 May 1990), cited in Milingimbi 

Educational and Cultural Assn. Inc. v Davis (1990) 2 NTJ 923 

at 925-6, viz:- 

 
"[Rules 63.04(3) and (4), and 63.18] make a radical departure 

from practice relating to costs prior to the 
commencement of [Order 63 - Costs] on 1  February 
1988.  Prior to then a party in whose favour an 
interlocutory order had been made would normally have 
expected to have an order for his costs of the 
application.  It was then up to that party as to when 
the costs were taxed and the amount found due enforced. 
 Under the current Rules a successful party on an 
interlocutory application must bear his own costs 
unless the Court otherwise orders [Rule 63.18], and 

even when such an order is made may not proceed to 
taxation and recover, until the conclusion of the 
proceedings [Rule 63.04(3)(a)] unless it appears to 
the Court that the costs ought to be taxed at an earlier 
stage, and so orders [Rule 63.04(4)]. 

 
- - -  
 
The policy behind the Rules seems to acknowledge [that] - - at 
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the end of the day it is likely that in the ordinary 

course of events each side would have obtained and 
been obliged to comply with [interlocutory orders]. 
 The object of [Rule 63.18] is to discourage 
unnecessary applications and promote agreement.  It 
acknowledges that orders for costs may be used 
oppressively. 

 
- - - 
 
 Mention has already been made of the radical departure from 

past practice introduced by these particular Rules. 
 Such a departure implies a distinct reversal of 
thinking about costs in interlocutory matters and that 
leads to the view that there must be something 
exceptional about the circumstances of the 

interlocutory application under consideration to lead 
the Court, in the exercise of its discretion, to make 
an order as to costs, taxation and payment. 

 
Given the tenor of the Rules, it would not be just to make 

interlocutory orders for costs, or, if made, to order 
that they may be taxed earlier than completion of the 
proceedings, with a view to punishing the unsuccessful 
party.  To do so may engender a reluctance in parties 
to properly ventilate their problems during the 
pre-trial process.  What is required is an approach 
which seeks to have a successful party reimbursed the 
expense of interlocutory proceedings which, for 
example, would have been unnecessary if the other side 
had acted reasonably; or which are unnecessarily 

burdensome; - - - 
 
- - -  
 
As to taxation and payment of interlocutory costs ordered to 

be paid by one party to another, a just approach to 
take is to consider whether the successful party ought 
to have reasonably anticipated interlocutory 
proceedings of the kind in question.  If so, then he 
should have anticipated bearing the expense, at least 
to the conclusion of the proceedings, and not reckoned 
on having it paid for by the other party.  If, however, 
the kind of interlocutory application or the number 
of them could not have been so anticipated, then there 

may be a better case for ordering that the successful 
party's costs be taxed and paid earlier."" (emphasis 
mine). 

 

In Milingimbi, I stated that I "respectfully agree with [these] 

general observations".   

 



 
 
 9 

  Mr Southwood submitted that although the Master had 

been referred at the hearing on 14 November to TTE, he had failed 

to give due regard to the principles stated therein when making 

his order as to costs.  Mr Southwood submitted that once the 

Master's order of 14 November was considered in the light of 

the affidavit material which had been placed before him, it was 

clear that due regard could not have been given to the principles 

stated in TTE.  He submitted that in terms of what Martin J said 

in TTE it could not be said that the defendants had not "acted 

reasonably":  though there had been a delay of some 3 months 

in answering the interrogatories, the correspondence showed how 

the defendants' solicitors had endeavoured to provide assistance 

by way of first draft answers and, in the result, had in fact 

provided the answers by 11 November.  He submitted that the 

delay in providing answers had not been exceptional.   

 

  He submitted that on the other hand the plaintiffs' 

application for a self-executing order, and for costs to be taxed 

forthwith, was "unnecessary" in the light of the correspondence 

and "unnecessarily burdensome" on the defendants.  He relied 

on this submission to support the defendants' application for 

order no.2 as set out in the Notice of Appeal, that the plaintiffs 

pay the defendants' costs.   

 

  He submitted that the plaintiffs, though successful, 

"ought to have reasonably anticipated interlocutory 

proceedings" of this kind; and so, in terms of Martin J's 

observations in TTE, an order for early taxation of costs should 

not have been made.   

 

  He conceded that at all material times there was in 

existence an order requiring that the interrogatories be 

answered, the consent order of 24 September.  He conceded that 

the defendants should perhaps have applied for an extension of 

the time limited in that order; however, he submitted that that 

was really unnecessary in light of the plaintiffs' letter of 



 
 
 10 

15 October granting 7 days grace in respect of the time limited 

by the order of 24 September. 

 

  On the basis of these submissions Mr Southwood 

submitted that leave to appeal against the order of 14 November 

should be granted.  Summarising his submissions, he said that 

there had been a breach of a fundamental principle in relation 

to the award of costs; there was not "something exceptional about 

the circumstances" to warrant an order for costs being made; 

there should have been no order for taxation of costs "forthwith" 

as these kinds of applications are ordinarily anticipated.  

 

  Mr Southwood also referred to Wentworth v Rogers 

(No.3) (1986) 6 NSWLR 642.  In that case Kirby P said at p644:- 

 
"The principles which require leave of the Court to appeal from 

interlocutory decisions apply with special force 
where the decision in question is one that may be 
categorised as one of practice and procedure.  The 
reason for this restraint, accepted by appeal courts 
is partly described in the oft quoted language of 
Jordan CJ in Re the Will of F B Gilbert (Deceased) 
(1946) 46 SR(NSW) 318 at 323; 63 WN 176 at 179.  I 

say that the reasons are there stated "in part" 
because, since 1946, there has been an increasing 
realisation of the public costs which are involved 
in litigation and the public interest that 
necessitates, particularly in the multitude of 
practice decisions that must daily be made in the 
courts, a high respect for finality.  Without this, 
other litigants will be delayed and the burden on 
judges and the appellate process will be unacceptably 
increased, with consequent public expense. 

 
 The provision, contained in the Supreme Court Act 1970, 

s101(2)(c), necessitating leave in a case such as the 
present, amounts to a legislative recognition of these 
considerations.  Accordingly, it is normally 

necessary for a claimant for such leave to show 
something more than that the appeal court would, if 
exercising its discretion afresh, have come to a 
conclusion different to that reached by the trial 
judge.  Some error of principle in the exercise of 
the discretion, a consideration of irrelevant matters 
or some other manifest mistake is needed to take the 
case out of the ordinary situation in which, wherever 
a discretion is to be exercised, minds may differ on 
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the result; cf Maiden v Maiden (1909) 7 CLR 727 at 

742; McCauley v McCauley (1910) 10 CLR 434 at 455." 
(emphasis mine) 

 

At p651 Priestley JA said:- 

 
"One of the purposes of this provision [requiring leave to appeal 

from a discretionary order for costs] is to ensure 
that costs questions, important though they 
frequently are to litigants not only cannot be further 
litigated by appeal if the Court of Appeal thinks there 
is some good reason, over and above the Court's own 
opinion of what would have been the best costs order 
in the particular circumstances, for doing so.  In 

a great many cases, including the present, costs are 
in the discretion of the Court; they also seem to me 
to fall within the category of matters of practice 
or procedure.  The same policy therefore seems to me 
to underlie the granting or withholding of leave to 
appeal in a case such as the present as the policy 
described by Jordan CJ in Re the Will of F B Gilbert 
(Deceased) (1946) 46 SR(NSW) 318 at 323; 63 WN(NSW) 
176 at 179, - - -." 

 

Mr Southwood submitted that in terms of the language used by 

Kirby P, this was a case plainly "out of the ordinary situation", 

in light of the failure by the Master to apply the principles 

set out in TTE.   

 

 

  The plaintiffs' submissions 

  Ms Morris of counsel for the plaintiffs submitted that 

the first question was whether leave to appeal should be granted. 

 On that point she submitted that the history of the proceedings 

generally should be regarded, so that the context in which the 

Master's order of 14 November was made could be fully understood. 

 The actions were instituted in October 1989.  A statement of 

claim was filed in February 1990.  On 3 July 1990 the plaintiffs 

applied to the Court for an order that further and better 

particulars of the Defence be supplied.  An order was made on 

5 July 1990 that those particulars be supplied within 14 days; 

the defendants were ordered to pay the costs of the application 
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of 3 July.  By 24 July the order of 5 July had not been complied 

with by the defendants, and the plaintiffs applied to the Court 

to strike out the Defence, because of that failure.  On 26 July 

the particulars sought were provided; the defendants were 

ordered to pay the costs of the summons of 24 July.  Thereafter, 

as Ms Morris pointed out, the plaintiffs had made repeated 

interlocutory applications to the Court for relief, due to a 

continuing failure by the plaintiffs to comply with orders made. 

 As a result the plaintiffs had secured 7 orders for costs.   

 

  Ms Morris noted that at the time the defendants' 

solicitors wrote on 17 October 1991, the defendants were already 

in breach of the order of 24 September by 2 days.  She submitted 

that the appropriate course to be taken by the defendants' 

solicitors, faced with the difficulties they referred to, was 

to seek an order extending the time limited by the order of 

24 September.  As to the suggestion in the defendants' 

solicitors' letter of 28 October that the defendants would 

consent to an order on terms for answers to be filed within 14 

days, Ms Morris pointed out that the plaintiffs had already 

secured the order of 24 September, and had no need to make such 

an application. 

 

  She submitted that in that situation, while the 

plaintiffs' solicitors could have applied yet again (as they 

already had 3 times before) to strike out the Defence for lack 

of compliance with a court order, they had chosen to apply for 

a self-executing order.  She submitted that it was not 

unreasonable to do so, in view of the prior history of the 

plaintiffs being forced to bring 6 interlocutory applications 

due to the default of the defendants in complying with orders 

made. 

 

  As to the observations in TTE, Ms Morris submitted 

that the only application which the plaintiffs could have 

brought, apart from their application for a self-executing 
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order, was an application to strike out the Defence.  She 

submitted that the prior history of non-compliance by the 

defendants with orders of the Court, had made the proceedings 

"unnecessarily burdensome" for the plaintiffs.  Further, it was 

correct to have the costs ordered to be paid "forthwith", since 

the "number of [interlocutory applications] could not have been 

so anticipated."  Ms Morris informed me that these aspects of 

the decision in TTE (supra) had been drawn to the Master's 

attention on 14 November, and they warranted the order then made. 

 

  As to the grant of leave Ms Morris submitted that the 

policy of the law was to discourage appeals against orders for 

costs.  She relied on Niemann v Electronic Industries Ltd 

(supra) at pp432 and 439; and Nationwide News Pty Ltd v Bradshaw 

(1986) 41 NTR 1.  In Nationwide News (supra) O'Leary CJ set out 

at p8 certain guidelines applicable to the grant of leave to 

appeal from interlocutory judgments, viz:- 

 
"The legislation having provided that there should be no appeal 

from an interlocutory judgment, except by leave of 
the court, the prima facie presumption is against 
appeals from interlocutory judgments, and in favour 

of the correctness of the decision in question, that 
is, that there has been proper exercise of his 
discretion by the primary judge.  As a general rule, 
therefore, the court will not interfere.  If leave 
to appeal is to be granted, some prima facie case must 
be made out, short of hearing the appeal itself, for 
interfering with the exercise of his discretion by 
the primary judge.  And so, if it appears prima facie 
on the application for leave that the order from which 
it is sought to appeal is clearly wrong, that the 
exercise of discretion by the primary judge has 
clearly miscarried in the sense that "it has, or must 
have, been substantially affected by wrongful 
application of principle, or misunderstanding or 

erroneous assessment of factual material" cf Coulton 
v Holcombe (1986) 65 ALR 656 per Deane J, at 663, leave 
will generally be given.  So also, even if it does 
not appear prima facie that the order made by the 
primary judge was clearly wrong, but it does appear 
that some injustice will result from it, the court 
will also generally give leave to appeal.  That does 
not mean, though, that in either case the court will, 
in the exercise of its discretion, give leave to 
appeal.  There may be other good reasons for not 
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interfering with the order made: see Duncombe v Porter 

(1953) 90 CLR 295 per Dixon CJ at 303.  On the other 
hand, if, on the hearing of the application for leave, 
the court forms a clear opinion that the appeal could 
not succeed, leave to appeal will generally be 
refused." 

 

  Ms Morris submitted that in terms of what was said 

in Heller the defendants had failed to show that the correctness 

of the decision of 14 November was attended with sufficient doubt 

to warrant it being reconsidered on appeal or that, if that 

decision were wrong and left to stand, substantial injustice 

would result.  In her submission the order made on 14 November 

1991 was properly within the Master's discretion.  

 

  Ms Morris submitted that the power under R63.04(4) 

to order that costs be paid forthwith, was discretionary.  As 

to the principles applicable when such a decision was sought 

to be reviewed, she relied on Wentworth v Rogers (No.3) at p651, 

Australian Coal and Shale Employees Federation v The 

Commonwealth (1953) 94 CLR 621 at 627 per Kitto J, and Mace v 

Murray (1954-55) 92 CLR 370 at 378.  She submitted that the 

defendants had to show that the Master's discretion had 

manifestly miscarried; she submitted that they were unable to 

show this.   

 

  Conclusions 

  In Markorp Pty Ltd v King (unreported, Mildren J, 

20 March 1992), his Honour said at pp14 and 15:- 

 
"Order 63.04(3) provides that subject to subrule (4), where the 

court makes an interlocutory order for costs, those 
costs shall not be taxed until the conclusion of the 

proceedings to which they relate.  Subrule (4) 
provides that the court may order that the costs be 
taxed at an earlier time, if it appears to the Court 
that the costs ought to be taxed at an earlier time. 
 Subrule (3) is the general rule, but subrule (4) 
provides a wide discretion in the Court to depart from 
that general rule.  There is nothing in subrule (4) 
to indicate that that discretion is constrained by 
any particular circumstances or considerations.  To 
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the extent that it may have been thought otherwise, 

following Martin J's unreported decision in TTE Pty 
Ltd v Ken Day Pty Ltd (29/5/90), I respectfully 
disagree with that approach.  The purpose of subrule 
(3) is not specified, but presumably it was designed 
to reduce the administrative burden of having to tax 
orders for costs made in interlocutory matters, which 
may in the end become unnecessary, as well as to 
obviate the need for the payment of costs by one party, 
and the repayment of costs by the same party, who may 
well have had both favourable and unfavourable cost 
orders made as a result of interlocutory proceedings 
over the lifetime of the action.  Although 
interlocutory orders for costs may involve relatively 
large sums of money, in the vast majority of cases, 
the amounts involved are relatively small, and it 

seems to me that subrule (3) is primarily directed 
towards cost orders involving relatively small sums 
of money.  However, that is not to say that an order 
to tax [at an earlier stage] might not be made in 
respect of a relatively small sum in an appropriate 
case." 

 

  I respectfully agree with the observations of 

Mildren J in Markorp that the Court's discretion in R63.04(4) 

is not constrained by particular circumstances or 

considerations.  I apprehend that Martin J in TTE sought to set 

out some guidelines to be observed when the exercise of the 

discretionary power in R63.04 is being undertaken.  The 

guidelines there set out may now bear some further consideration, 

in light of the observations of Mildren J in Markorp, and of 

Kirby P and Priestley JA in Wentworth v Rogers (No.3).  In 

particular, the statement that "there must be something 

exceptional about the circumstances of the interlocutory 

application under consideration to lead the Court, in the 

exercise of its discretion, to make an order as to costs, taxation 

and payment" may need to be more closely examined.  But not in 

this case. 

 

 I have set out at length the careful submissions of counsel, 

as they appear to deal with all relevant matters.  In the result 

I accept, generally, Ms Morris' submissions.  Clearly enough, 

the defendants had a problem in meeting the time limit set by 
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the order of 24 September; the onus lay on them to seek to have 

that time limit varied by consent or, failing consent, by Court 

order.  They cannot complain when the plaintiffs sought to 

remedy a situation caused by the defendants' non-compliance with 

the Court order, particularly after 22 October.  In the position 

in which the plaintiffs found themselves on 28 October, and 

bearing in mind their experience of demonstrated delay by the 

defendants in interlocutory matters, their application for a 

self-executing order, usually to be deprecated, was not 

"unnecessarily burdensome".  It was well warranted.   The 

consideration stated by Martin J in TTE - "whether the successful 

party ought to have reasonably anticipated interlocutory 

proceedings of the kind in question" - simply does not apply 

in the circumstances which obtained. 

 

  In the circumstances which related to the particular 

matter before him on 14 November, it was within the proper 

exercise of the Master's discretion to order "otherwise", in 

terms of R63.18, by awarding the plaintiffs the costs of their 

application of 28 October.  Equally, it was within his 

discretion under R63.04(4) to order that those costs "be taxed 

at an earlier stage".  The defendants have failed to establish 

any breach by the Master of fundamental costs principles, or 

that he took into consideration irrelevant matters, or that he 

made some other manifest mistake.  It matters not whether a Judge 

sitting on appeal would have reached a different conclusion in 

the circumstances to that reached by the Master, if he exercised 

the discretion afresh; the discretionary decision was that of 

the Master.  Minds may always differ on such matters.  No 

manifest miscarriage of the exercise of that discretion has been 

shown. 

 

Order 

  The defendants' application pursuant to R77.05(2) for 

leave to appeal against the costs orders made by the Master on 

14 November 1991, is refused.  The appeal comprised in the 
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amended Notice of Appeal of 5 December 1991 is dismissed, for 

that reason. 

 

 __________________ 


