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T, 11.11^ SUPR^,, B COURT

OF inn^ NORTH^R, I TBRRr"ORY
OF AUSTRALTZ\.

AT DARTVTN

CORAM: Mt. .dren J

N' 4, .9 of L990
( 901.53 60 )

BETWEEN:

Thi. s i. s appLi. catton by the defendant to strike out

certai. n paragraphs of the PI. amti. ff's Statement of C}aim

and certain paragraphs of the PI. atnti. ff's Repl. y to the
defendant's Defence.

TEE COMMONWEALTH OF
AUSTRA. rim.

AND:

an

Each of the rel. evant paragraphs raises for theLssue

questi. on whether by virtue of the provisi. ons of cJ. ause 45
of the contract, the defendantLs precLuded from presentLy
cLai. intrig montes under the contract entered i. nto between the
plainti. ff and the defendant.

SECONZS RODST, IG AND

RE;ASONS FOR DECTSTO, I

(Delivered 28 May 1,993)

D^VBLOP, ,EN"

LL ULdat, .on

^^)-

PI_amtiff

11^

The contract i_n questton i, s the standard form contract NPWC
Edi. ti. on 3. CLause 45 is enti. .tLed "Settl. ement Of Dtsputes. "
The reLevant parts of the cLause are as to1.1.0ws:

ALL disputes or di. feerences artsi. nALL disputes or di. feerences artsi. rig out of the
Contract or concerni. rig the performance or the non-

performance by either party of hts obLi. gati. ons under
the Contract whether raised before or after th
executi. on of the work under the Contract shaLl. be
deci_ded as toLl. ows -

Recezve, ,

Tzi

Defendant

.



( a) The Contractor shal. I. , riot Later than fourteen
days after the di. spute difference artses,or

submi. t the matter at i. ssue i_n wrtti. rig, speci. fyi. rig
wi. th detai. Led particuLars the matter at i, ssue, to

Super triteridentthe deci. SIonfor and the

Supertriterident shal. L, practi_cabLeas soon as

thereafter, give hi_s deci. SIon to the Contractor.
Tf the Contractor i. s di. ssati. s^Led with the
deci. SLon given by the Superintendent, he may, riot
Later than fourteen days after the decision of
the Supertriterident i. s given to hi. in, submit the
matter at i. n wrtti. rig, speci. tyi. rig wi. th
detailed particuLars the matter at I. ssue, to the
Principal for decision and the Prtnci. paL shaLL,

picacti. cabLe thereafter, give htsas soon as

deci. SIon to the Contractor i_n writing.

(b)

Tf the Contractor i, s di. ssati. sried wi. th the deci. SLon
gi. ven by the Prtnci. paL pursuant to the Last precedi. rig
paragraph, he may, not later than twenty eight days
after the decision of the Prtnci. pal_ i. s gi. ven to him,
gi. ve notice i. n wrtti. rig to the Prtnci. paL requiri. rig that
the matter at issue be referred to arbi. trati_on and
speci. fytng wi. th detaiLed particuLars the matter at
i, ssue, and thereupon the matter at i. ssue shal. L be
deterintried by arbi. tration. Tf, however, the Contractor
does riot, wi. thin the said period of twenty ei. ght days,
give such a notice to the Prtnci. paL requi. ri_rig that the
matter at i. ssue be referred to arbi. t. rati. on the
deci. SIon gi. ven by the Prtnci. paL pu, ?suant to the Last
precedi_rig paragraph shal. L riot be subject to
arbi. trati. on.

Lssue

Where a notice is given by the Contractor to the
Prtnci. paL pursuant to the Last precedi. rig paragraph
requi_ri. rig that the matter at i. ssue be referred to
airbi. tic. atton no proceedtrigs in respect of that matter
at issue shaLL be insti_tuted by ei. ther the Prtnci. aL
or the Contractor in any court unLess and until. the
arbi. tratoic has made his award i. n respect of that
matter at i, ssue. "

The defendant's argument was that o1_ause 45 i, s a Scott v

Avery CTause, and the onLy remedy now avail_abLe to the

pLatnti. ff where the defendant in breach of such a clause

proceedings, i, s to appLy for a stay of proceedings
pursuant to s53 of the CornmerctaZ Arbitration Act. The
basi. s for this submtssion is s55(I. ) of the Cornmerci. aZ

Arbitration Act which provi. des as to 1.10ws:

.

Lssues
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"55 .

(I. ) Where i. t i, s provi. ded (whether i_n an
airbitrati. on agreement or some other agreement, whether
oraL or wrttten) that arbitration or an award pursuant
to arbi. tration proceedtrigs or the happeni. rig of some
other event i. n or in reLati. on to airbi. trati. on i. s a
condi. ti. on precedent to the bringtrig or maintenance of
Legal. proceedings i. n respect of a matter theor

estabLi_shi. rig of a defence to Legal. proceedings brought
i. n respect of a matter, that provision,
riotwi. thstandi. rig that the condi. tton contained i. n i. t has
riot been sati_SEIed -

EFFECT OF SCOTT v. AVERY CLAUSES

( a) shaLL riot operate to prevent -

( I) Legal. proceedings being brought
matntai. ned; or

a defence betng establ. ished to
LegaL proceedtrigs brought,

i. n respect of that matter; and

(b) shaLL, arbi. trati. on agreementwhere nO

rel. at trig to that matter subsi. sti_rigLS

between the parties to the provi. SLon, be
const, rued agreement to refer thatas an

matter to arbi. tration. "

( i. I)

The defendant says, and the pLai. nti. ff concedes, that the
PI. atnti. ff has indi. cated that it does riot i_ritend to appLy

for a stay of proceedtrigs pursuant to s53 of the Cornmeroi. aZ

Arbi. trati. on Act. Further, rel. Lance i_s pLaced upon the
judgment of Angel. J in TransAustraJi. an Constructions Pt

Ltd v Northern Territory of AUStral. I. a & Allor (unreported,
Supreme Court of the NT, 31,17191. ) i. n whi. ch hts Honour bel. d

that cLause 45 constitutes an arbi. trati. on agreement within
the meantng of s4 of the Cornmerci. aJ Arbitration Act. His

Honour concLuded that CTause 45 was an agreement to refer
future disputes to arbitration rather than opti_onaL

a, _ternati. ve dispute mechantsm. Tn hi. satarri. vLng

concl. uston, his Honour read the word "may" in cLause 45 as
meaning "shaLl. ." AccordingLy, a, .though a party to the
contract couLd i. nsti. tute proceedtrigs at any ti. me, the other
party to the action was enti. tLed onLy to appl. y to the court
for a stay pursuant to s53; noncompLi. ance wi. th cLause 45

or
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couLd no longer be pleaded as a defence.

The PI. atntitf, the other hand, submits that in

appLi. cation to strike out a pLeadi. rig, the appLi. cant must
establish - before being enti. tLed to the order - that it i, s

platn and obvi. ous that the plaintiff i. s uriabJ. e to succeed:

see Drummond-Jackson v BMA t,. 9701 I. ALL ER 1.094 at 1.1.0L;
and that it i. s equal. Ly we, .,. established that the court WILL

riot make any order under 1:23.02 where the pLeadi. rig ratses a

debatabJ. e point of Law. The pLai. nti. re's argument was that,
notwithstanding the judgment of AngeL J, it stiLl

airguabl. e that his Honour's decision was wrongJ. y decided,
that the word "may" in c, .ause 45 was permi. SSLve and riot

mandatory; that the procedure laid down by cLause 45
provi. ded conditions precedent to the right to issue
proceedings, coinpl. lance with both subparagraphs (a) and (b)
of that c, .ause; and that thereafter if the Contractor was

di. ssati. seted with the decision gi. ven by the Principal, the
Contractor had a right to eLect to sue or to require the
Prtnci. pal. to refer the matter in dispute to arbi. trati. on.

on

as

There formi. dabLe di. ffi. CUI. ties in the way of the

PI. amtiff's argument. The first i, s the judgment of An el. J
to which T have referred. GeneralI. y speaking, a singLe
judge of this Court will fol. Low the judgment of another
SLngl. e judge of this Court, ei. their because he happens to
agree wi. th it or because as a matter of judicial. coini. t he
takes the view expressed by Wi. I. berforce J in Re Howard's

WtJZ Trusts t,. 961.1 2 ALL ER 41.3 at 421. that it i, s
"undesi. I:. abJ. e that different judges of the same Di. VLSIon
shouJ. d speak with different voices". also Attorney-see

GeneraZ V F17urrabadZumba (L99L) 74 NTR 5 at 8 per Asche CJ.
However, the authorities to which Asche Co' referredas

I. ridi. cate, the modern practice i, s that a judge of first
i. nst. ance WILL, a matter of judicial. coini. ty, usual. Iy
foLLow the decision of another judge of first insta
unJess he ts convinced that that judgment was wrong:

are

an

was

. . .

as
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HaLsbury, 4th ed, V01. 26, para 580, and cases there cited.

AngeL a'As himseLf recognised in TransAustraZi. an

Constructions Pty Ltd v Northern Territory of AUStraJi. a and
Allor, supra, the questtons whi. ch he had to deci. de depended

upon the correct constructi. on of cLause 45, and hisas

Honour put i. t, "it i, s a matter of regret that the drafti. n
of this wideLy used cLause i, s so sloppy and that
consequence its true constructi. on i, s a questton of some

di_ffi. CUTty" (at 6-7). As hi. s Honour's judgment poi. nts out,
the questton of whether the word "may" i's to be read as
"shal. I. " in o1. ause 45 has resul. ted in conel. i. cti. n deci. SLons

by courts in AUStral. i. a. T do riot think that the point i. s so
uriarguabLe that another judge sitti. rig at first i. nstance in

this Court woul. d necessarily be bound to toll. ow his
Honour's

However, that i, s riot the end of the matter. Ile the word

may is permi. SSLve, the pLainti. ff has the di. ffi. CUI. t that

the word appears aLso in subcLause (b) of cLause 45 wi. th

the resuJ_t that, unLess the word "may" in subcLause (b) i, s
heLd to be mandatory and the word "may" the cLause

tinmedi. atel. y toLLowi. rig subcLause (b) heLd to be

permLssLve, a party to the contract couLd at the very Least

i. nsti. tute proceedings i. f he had coinpLi. ed with subcl. ause
(a). This to be a very unLi_keJ. y possi. bi. .I. i. ty gi. ven
that the draftsman has used the word "shaLL" i. n subcl. ause

(a). Another diffi. CUI. ty that faces the PI_atnti. ff i, s that
there i, s no spectfi. c provi_SLon in the contract prohi. bi. tin
the bri. rigi. rig of proceedings, deferring the right toor

bring proceedings, except the words appearing in the Last
part of the c, .ause whi. ch T have quoted above whi. ch a I. on
their face onLy where a notice has been gi. ven by the
Contractor to the Principal. requi. JCLng the matter at issue

to be referred to airbi. trati. on. The PI. amtiff submi. ts that,
nevertheLess, the concLusi. on that coinpLiance with (a) and
(b) condi. tton precedent to the ri. ght to bringLs a

reasonLng.

. .

as a

seems

.

LS

Ln
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proceedings, fLows from the requirement that "aL, _ dtsputes
or di. fferences arising out of the Contract sha, .,. be

deci. ded toLl. ows but the di. fficuLty with that

that it is preci. sei. y theargument argument whi_ch

Lead Ange} J to concLude that the whol. e of the provi. SLons

of cJ. ause 45 amounted to an airbi. trati. on agreement. Be that

i. t may, the pLai. ntiff pLeads that the defendant in

purported coinpLi. ance with cLause 45(b) submitted CTai_ing to

the Principal. for his decision, so that i. f subcLause (b)
mereJ. y gave the platnti. ff an election as to whether to sue

havi_rig coinpLi. ed wi_th (a), the defendant had eLected to

proceed by vi. iftue of (b) but it fatLed to comply wi. th the

requi_reinent of that cl. ause to spectfy wi. th detai. Led
particulars the matter at issue. Tn theconsequence,

argument goes, the defendant, having eLected to proceed in

that manner, i. s not enti. tJ. ed to sue until. the Prtncipal. has
had a proper OPPortuni_ty to consider the o1. aims. Tn support

contenti. ons the pLai. nti. ff rel. i. esof these the

observati. on of FULLagar J, with whom Beach and Kaye JJ
agreed in CommonweaZth of AUStraZi. a v Jenni. rigs Construction
Ltd 11,985j VR 586 at 595:

"The present contract however does not expressLy
prohibit Legal. proceedings outsi_de cL. 44 unLess the
fi. nal. step i, s taken of gi. vi_rig a notLce to the
director-generaL IPrinci. pal. in this casel requiring
that the matter at i. ssue be referred to arbi. trati. on,
al. though Lega} proceedings are picobabLy prohibited by
tinpLi. cation from the words 'shaL, . be deci. ded '"

as

as

.

LS

.

... ,

,,

same

. . .

T do not think that the constructi. on which the plaintiff
contends, nameLy that at the very Least i. f the defendant

eLects to proceed by virtue of CTause 45(a) and (b), the
defendant cannot commence LegaL proceedtrigs until_ cLauses

45(a) and (b) are both coinpl. led wi. th, and the Prtnci. paL has
had a proper OPPortuni. ty to consi. der the cJ. aim,
CTea, cLy wrong a matter of Law that the rel. evantas

provi. SLons i. n the pleadings shouLd be struck out.

so

On
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s55 of the Cornmerci. aJ Az'bttrati. on Act i, sSo far

concerned, T thi. nk it i. s airguabLe that the onLy part of
clause 45 whi. ch i, s a Scott v Avery c, _ause i, s the Last

paragraph of the cLause which T have quoted above, and that

s55(L) does not appLy to that part of cLause 45 that deal. s

with the procedure prior to the gi_vi. rig by the Contractor to

the Prtnci. paL of a notice requi. ring the matters at issue be

referred to arbitration. Tn consequence, it seems to me to

be arguabLe that having eLected to proceed under o1_ause 45

to the stage where the defendant has chosen to proceed

according to i. ts terms in accordance with subcLauses (a)
and (b), that the effect of the cLause i. s to precLude the

bringing of LegaL proceedings unti_I. there has been a proper

coinpLi. ance with those provisions and the matter has reached
the stage that the defendant i, s dtssattsfi. ed wtth the

pLai. ntitf's deci_SIon. Put another way, i. t seems to me that

i. t i. s arguab, .e that the procedure up to the potnt where the
Pri. ncipa, . has properLy had OPPortuni_ty to consi. der the

cLai. in and has rejected i_t i, s not "the happeni. rig of
other event i. n or in rel. atton to airbi. trati. on Iwhi. chi i, s a

as

condi_ti. on precedent to the bringing or maintenance of LegaL
proceedtrigs in respect of a matter. " (Emphasis ini. ne).

T therefore decline at this stage to strike out any of the
rel. evant paragraphs of the Statement of CTai_in or of the

RepLy to the Defence.

.

The appLi. cation i. s therefore

certify fi. t for counsel. .

an

di. sini. ssed

some

with costs .
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