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B:EITWEEN=

PET R NA. TPORK, :

AND:

This i. s an appeaL agai. nst the sentence whi. cti was

imposed i. n the Court of Summary JULi. sdi. cti. on upon the

appel. Jant's pLea of gutLt. y for that he did unLawful. I. y

assauLt Susan Warigi. . Warigi. and that the assaul. t invo, .ved

ctrcurnstances of aggravati. on nameLy that she thereby

suffered bodi. I. y harm, that the appel. Jant was a mai. e and she

a fernaLe, and that she was threatened with an offensive

^;^
Respondent

AppeLLan'b

REASONS FOR JUDGMENT

(Del. tvered 6 August 1993)

weapon, nameLy a knife accordi. rig, _y to SL88 of the Cri. minaL

Code. Any person who unl. aw^u, .I. y assauLts another i's 1.1abl. e

to a maximum penaLt. y of impri. sonment for one year, but if

any of the ci. ,rcumstances of aggravation are present then the

maximum penaLty i, s increased to five years, or upon summary



convict, .on, to tinp, ,ISOnment. for two years. Any of the

ci. rcumstances o^ aggravation a, .Leged in this matter would

have the e^rect of i. ncreasi. rig the maxi. mum penal. ty. The

appe, .Lant was sentenced to trip, ,i. sonment. for J. 8 months, and

i. t was directed that the period prior to whi. ch he wou, .d riot

be eLi. gi. bLe to be reLeased on parol. e be ei. .ght months.

The grounds of appeaL (as amended) are that:

I. . The sentence was manifestI. y

2. The learned Magistrate erred by giving undue

weight to the prtnci. pLe of deterrence.

3. The Learned Magi. strate erred in fatLi. rig to give

effect to the prospect of rehabi. Litati. on of the

appeLLant.

4.

excessLve.

The Learned Magi. strate :EatLed to give sufficient

wetght to the evi. dence o^ good character adduced

on behalf of the appeLLant.

.

5. The Learned Magi. stirate erred by fail. trig to convict

before ordering a pre-sentence report.

The facts as :Eound by his Worship and set forth in

hi. s reasons be^ore sentenctng the appe, .Lant. , and which are

riot di. sput. ed, are as toI. Lows. On 24 March 1,993 the
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appel. Lant was drinki. rig at the PULaruii, pi. SOCi. al. Cl. ub and an
hi. in and hi. s wtfe, the vi. c'bin ofargument developed between

hi. s assaul. t. That argument concerned an affair that the

wi. ^e had had wi. tti the appeJ. Jant's brother. The argument was

heated and the two o^ them went home where more a3. .cohoL was

consumed, and whi. Lst there the appe, .Lant. 's brother

between about 1.0.30 and I. L. 30pm. The appeLLant assaiz. I. tea

hi. s brother and then turned his attenti. on to hi. s wife. He

got a hunti. rig kni. ^e, which he kept in his bedroom, and

hi. s wi. ^e who was i. n that room and bLocked herapproached

exit from it.

her :Eace whi. ch caused a deep cut about four triohes i. n Length

and she sustai. ned another cut to her I. e:Et. w, :i, st. as she t, ,Led

to protect heirsel. ^.

she was fLown to Darwi. ri for surgery. The appeLl. ant coul. d

riot recal. I. much of the inci. dent when spoken to by POLLce,

apart from the :Eact that he was angry wi. th hi. s wi. fe because

she had been SLeepi. rig with his brother.

He then SLashed her across the left side of

The knife was riot pLaced. in evidence and there is

no desciri. pti. on of ,. t. . Photographs o:E the victim were in

evidence be:tore his Woi:shi. p and T have seen them. Taken the

day after the assault they show a nasty wound runni. rig from a

point Low on the vi. ct^. Tit's Left cheek and runni. rig across to

The cut to her face was so serious that

arrived

just under her bottom Li. p.

The appeLLant was brought before the Court of

Summary ju, CISdi. c'L. ton at Ngui. 11 the toLLowi. rig day.
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represented by counseL, and i. minedLatel. y entered a pLea o^

gui. ,. ty to the charge. His Worship ordered the preparation

of a pre-sentence report which was cons, .dered upon the

adjourned heart. rig on 6 May. That report was consi. dered by

tits Worshi. p, who re^erred to a number of features i. n it i. n

the course o^ hi. s reasons for the sentence he ,. riposed. Lt.

di. solosed that the appel. Jant was a 45 year old traditional

Abori. ginal. who commenced hi. s reLattonshtp with the vi. cti. in

about 20 years previousLy, and to whom there were born two

chiLd, ren, aged 20 and 1.6. They were maim. ed about si. x years

ago. ' They appear to have Lived a fatrLy stabLe Life

together. The appeLJ. ant had been a dri. nker for most o^ hi. s

adtzJ. t Life, and the vi. ct, .in aLso commenced d, ?i. nktng about L6

Of recent ti. mes aLcoho, . use within the faintLyyears ago.

had i. noreased, however, the appel. Lant was not ,regarded by

members of the coinmuni. ty as being a vi. oLent person and the

author o^ the report reported that the offence was regarded

as betng out of character for hi. 111. He had no prto, ,

convicti. ons.

Un, .Ike many peopl. e with bis background and

circumstances he has engaged i. n worthwhi. Le empl. oyinent for

most of hi. s aduLt. Li. ^e and was regarded as betng a good and

reLi. .abJ. e worker. As ini. ght. be expected the reLati. onshi. p

between the appellant and wi. fe has SLnce broken down. He

ac}<nowLedged his heavy dri. nki. rig habit and expressed himseLf

to be aware that his behavi. our in that regard must change,

and consented to attend an aLcohoL rehabi. Litati. on programme.
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A's to the cause of h^. s assauLt. , he admi. t. ted that he was

jealous o:2 his brother. The author of the report, a

probation and paroLe o:Efi. ce, ?, concLi, .ded that i. f a prison

sentence was to be tinposed upon hi. in, i. t shoul. d be partLy

suspended to aL, .ow hi. in to face the consequences and accept

responsi. bi. 1.1. ty for hi. s acti. ons, that he be subjected to a

period of supervi. SLon under the Di. rector of Correcti. ona, .

Services and obj. Iged to attend a reliabi. Litatton programme

his reLease.upon

Tn hi. s address prtor to sentence, counsel. for the

appe, .I. ant stressed all. the matters whi. ch might be put i. n

ini. ti. gati. on of the offence, payi. rig parti. CUI. air regard to the

ci. rcumstances in wbi. ch i. t was committed, and the offender's

personal. ci. rcumstances incl. uding hi. s age, good character and

his remorse for what he had done. The fact that he had

i. immediateI. y cooperated wi. th POLLce and pi. eaded gutLty to the

offence was also put ^orward as a basis for extendi. rig

Len^. ency.

His Worship went into the matter i. n some detai. I. in

his sentencing remarks, and, as previousl. y i. ridi. Gated, took

,. nto account, though riot reci. ti. rig aLl. of them the features

of the pre-sentence report and the submi. SSLons made on

behaLf of the appeJ. Lant. He expressed hi. riseLf to be

sati. sfi. ed that, contrary to many other peopLe he had deaLt

with, the appe, .Jant was i. n fact suffering from remorse and

that he was a person who would be un, .i. keLy to re-offend.

5
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noted that he had aLready su^:Eered the break up of his

reLati. onship wi. tti tits wi. fe.

Lack o:E up to date informati. on concerning the injury to the

vi. cti. .in, for exampLe, as to the heal. trig of the wound, noting

he had no up to date medi. caL report, but made i. t c, .ear that

the absence of init'ormati. on di. d not work against the

appel. I. ant, but rather in hi. s favour meant. rig, i. t seems, that

notwithstanding the severe nature of the injury discLosed in

the photograph taken tinnedi. ateLy after the i. nci. dent, hi. s

Worshi. p coul. d riot assume that the victim had suf^e, ,ed any

Long term PIiysi. cal. or emotionaL harm beyond a scar wh, .on

couLd weLL be unsightly and serve as a rentnde, r to her of

the assauLt. Some comment was made, i. n argument before thts

Court that his Worship, i. n the course o^ hi. s remarks,

referred to the cost to the coinmun^. ty occasi. oned as a

Hi. s Worship conp, .atned about

consequence of the assauLt, in this case the cost of

b, ?trigtng the vi. cti. in from where she was injured to Darwi. n for

medi. caL treatment, that treatment and her return. T do riot

understand hi. s Worship to have treated that as an

aggravati. rig factor i. n i. tseJ. f, but rather, as acknowl. edgi. rig

that there i. s such a cost invoLved, but as a concomitant to

the injury. Hi_s Worship acknowledged the reason for the

assauLt betng the provocat^. on (in its general. meantng riot

its special. and techni. caL meaning gi. ven to it by the Law),

but rejected that as being an excuse which might aLl. ow some

Lentency to be gi. ven to the defendant. To hi. s Worshi. p's

mind the community had an i. riterest in ensuring that violent

behaviour "especi. al. I. y viol. ent behavi. our i. nvoLvi. rig the taki. rig
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up of a knife" ,. s put down.

"Whether or not a partner i. s unfai. theul. the
community expects peopLe to SOLve the, .ir probl. ems
wi. thout resort to vi. oLence and without resort to
taking kni. ves to other peopl. e. IE have sympathy
for the defendant, but to my mind the sympathy
cannot be translated into Leniency. To my mind
there has to be a sentence which shows the
community wi. ,. L riot tolerate the taking of a kni. ^e
to another person. To my mind 'Chi. s matter is too

The prt. riotp, .e of general. deterrenceserLous.

outwei. girls the questton of rehabi. .Litati. on of the
defendant. "

After expressi. rig si. in, .I. a, : vi. ews ,. n di. feerent ways

his Worshi. p said that the sentence was desi. gned to reflect

general. deterrence and proceeded to tinpose the sentence the

subject of the appeal. .

.

Upon the appeal. argument was directed prtnci. paLl. y

towards the speCi. ^IC errors aLLeged Whi. GII, i. n general. terms,

may be summarised as c, .atintrig that the Learned Stipendi. ary

factors whi. ch he took i. nto account i. n the sentenci. rig

process. Now i. t i, s t, ci. te, but nevertheLess worth

remembertrig, that when sentenci. .rig a person, a Magi. st, ,ate or

a Judge is exeJ=ci. si. rig a discretion and, on normal.

not set as, .de by a Court on appeaL unless the Court is of

the opi. ni. on that the Magi. st, :ate or Judge has taken into

account things that he should not have taken i. nto account or

has tai. Led to take i_nt. o account thi. rigs he shouLd have, or

has made some error in Law. Tf an error cannot be detected,

Magi. strate fatLed to gi. ve appropriate weight to the various

7
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nevertheLess the exerci. se of di. sc, :eti. on may be set aside i. f

the Magistrate or Judge imposed a sentence which was so

manifest, .y excessive that there must have been an error in

the sentencing discreti. on.

Tt is pLai. n that his Worshi. p approached the

sentence which he felt obj. i. ged to impose upon the bas, .s that

the need for general. deterrence outwe, .. ghed the many other

factors of signi. ticance affordi. rig mitigation to the

That is not to say that a sentence triposed underappel. ,. ant.

those circumstances should be more severe than the nature o

the of:Eence and the circumstances o^ i. t's comintssi. on call. s

for but rather, that i. t i, s app, ?opri. ate to gi. ve Less wetg

to mittgati. .rig factors whi. ch may be found gotng to the

circumstances of the offender. Proceedi. rig in that way

resul. ts i. n what has been caLl. ed a "^,., cunt. rig up of the

sentence, and resul. ts I. n one whi. ch more closeLy :Ei. .ts the

crime which: "T^ the o:Efende, , thinks about i. t i. n advance, I. s

and certai. n, each of those qua, _itIesin reason predi. ctabl. e

to the i_dea o^ deterrence" per Burt CJ. inbetng central.

Peterson (,. 984) WAR 329 at 332.

Fitz eral. d (L975) 3.1. SASR LL4 at I. L6=

there are offences in whi. ch, as it seems to
me, the deterrent purpose of punishment must take
priority. When people act under the i. n^I. uence of
I. i. quo, ?, passi. on, anger or the I. i. ke so as to
constitute themseLves a PIiysi. caL danger or
potenti. a, _ physi. cal. danger to other ci. ti. zens i. t may
weLl. be that a sentence of imprisonment wi. LL be
appropriate, even in the case of a fi. rst o^fender
of good character, i. n order to impress on the
coinmuni. ty at large that such behaviour wi_Ll. not be

,,
....

As Bray CJ. satd in Birch v
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A, s to the bai. ance between deterrence and

rehabi. Li. tati. on, the remarks of the FULL Court o^ the Supreme

toLeicated. "

Court of South AUStraLi. a ,. n R V Ci. ccone (1974) 7 SASR Ll. O at

1.1.3, reinai. n apposi. t. e.

"The Grim, _nal. law is triterided for the protecti. on
of the pub, .IC against Grimi. nal. s, for the
puntshment o^ those who comintt o:E^ences, and the
deterrence of others who might be rutnded to offend
in Like manner. One o:E the matters writcti a judge
aLways consi. ders i, s whether an accused person WILL
respond to Ten, .ency and to supervi. SLon. T^ he
does so respond, there i. s one Less member of the
criminal_ cLass, the pubLi. c are to that extent
protected, and the accused and others are
encouraged to Lead honest I. tves. However, as has
been many times pot. rited out there are four generaL
aspects o^ puntshii, ent= ret. ,:i. button, deterrence,
preventi. on and reformati. on; and i. t i. s for the
sentencing judge addressing binseLf to the
accused, and having considered the matters put in
ini. ti. gati. on and other matters i. ncLudi. rig the
preva, .. ance of the offence, the accused's past
conduct, hi. s age, and the I. i. kel. i. hood of his
responding to reformati. ve process, to decide i. n
the exerci. se o^ a sound dudi. ci. aL di. screti. on what
ought to be done i. n the case of that part, .CUI. ar
accused',.

Hi. s Wo, :shi. p's emphasts upon generaL deterrence was

cLea, :Ly brought about by his concern for the protection of

ori. ini. naL sentenci. rig. That i, s, the coinmuni. t. y couLd onLy be

properLy protected if persons who behave i. n the manner the

appeLLant behaved were sentenced to a pertod of Imprisonment

such as would bring home to those who may be minded to act

i. n a stintLaic manner that inca, ,Gel:'atton for a signi. ticant.

9
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pertod would i. n aLl. I. i. kel. i. hood be the resuLt.

peop, .e who are minded to take up a weapon with a vi. ew to

assaul. ting some person wi. t;h whom they have a grievance are

riot deterred by the knowl. edge that others who have done

sinni. La, : things have spent ti. me in gaol. , then the eLement of

generaL deterrence remains a meaningfuL factor i. n the

sentencing process :Eor such offences. T:E i. t is emphasi. sed

by the Courts often enough and firmLy enough then the

messa:ge must start. to get through, or be reinforced, that

the community and indi. vi. duaLs within i_t wi. LJ. be to some

extent reLi. eved of the threats, the reaL tragedy and

Until. such time as it i. s demonstrated to me that

di. stress caused by assauLts wi_th offensi. ve weapons.

has been a concern of t. hi. s Court for many year's and

re:Eel:. ence to i. ts records i. n rel. atton to the sentenci. rig of

persons

i. s by no means out of the ordinary for substanti. aL head

sentences to be triposed, wi. .th the :Ei. xi. rig of a non-paro, .e

pen. od of a significant time betng determined as the period

whi. cli justice requires that the offender must serve having

regard to aLl. the circumstances of the offence. The ^Ixi. rig

of a non-paroLe period is concerned wi. th deterrence, and

aLthough i. t confers a benefit on the prisoner, it serves the

interests of the community rather than those of the

convicted of offences such as this discLoses that i. t

PELSOne, ,.

a more seri. ous o^fence wi. 1.1. warrant a greater mintmum term

due to it's deterrent effect upon others,

The nature o^ the Girtme WILL be reLevant because

That

LO
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appeLlant in this case has on, .y demonstrated hi. s propensi. ty

to be a danger to hi. s wi. fe i. n particuLa, : CLI:'cumstances,

nevertheLess, i. t demonstrates that in app, copri. ate

ci. ICcuittstances he i. s capabJ. e of taking up a weapon and

lashing out wi. tti the potenti. aL of not only causing actual.

bodi. Ly harm, but, as may have happened i. n thi. s case, of

callsi. rig much more serious injury or death. A stiri. ke with a

knife which produced the injury sustained by the victim i. n

this case, i. t admini. st. ered onI. y a few inches away from that

where it was i. n fact i. nfLi. cted, couLd wei. ,. have caused fatal.

consequences. Had the knife struck onI. y a few i. riches bel. ow

where i. t di. d, the appeLl. ant may wei. L have been deal. t with

for homicide.

A review of the sentences imposed in this Court

for unLawful. assault invol. ving the use of weapons such as a

kn, .fe, a rock, broken bottl. es, a nuLJ. a nuL, .a or other

tinpl. emen'CS capabLe of inflicti. rig serious wounds show that

al. though the sentence imposed by h, .s Worship may be at the

upper end of the scal. e, it was riot out of the range o:E

di. sposi. tion of the offenders.

tits Worship was as wei. L aware o:E the frequency of offences

of this generaL type when considering the sentence to be

imposed on this appeLLant. . I:t i, s undoubtedJ. y the case that

the Courts o:E Summary Juri. sdi. ct. ion are cal. Led upon to deal.

with offences of this nature more often than i. n thi. s

jurisdiction. Tt has riot been shown that the Learned

Stipendiary Magistrate's di. screti. on ini. scanci. ed nor has it

There can be no doubt that

I. ,.



been shown that the sentence which he tinposed was manifestI. y

ICt may wei. L be at the higher end o^' the soal. e,

but even i. :E this Court were incl. I. ned i. ripose a Li. ghte, :

excessLve.
.

sentence I:hat i, s not the test.

matii, , intiti. ,. ate, d, .sri. gu, ,e, incapaci. tate or di. sabi. e another

are of a most serious kind. Such an assaul. t i, s aggravated

if the person perpetrating it goes out of hi. s or her way to

Assa. uLts with weapons whi. cti have the capaci. t. y to

become armed wi. th the weapon, and i. t i, s worse i. f the person

upon whom the assault i. s perpetrated i. s defenceLess for

whatever reason. Too o:E'ten, SLtuati. ons such as this can be

hi. dden under the euphemi. sin of "domesti. c vi. o1. ence" as i. f it

having occurred in a domesti. c situation rendered it less

crinumaL. That i. s not the case.

The remaini. rig ground of appeaL has no substance.

The pre-sentence report was not onI. y received into evidence

w, .thout objecti. on, but rel. Led upon by the appel. Jant.

Lt has not been demonstrated that hts Wo, :shi. p tel. I.

i. nto speciei. ed error, and airter anxious consi. derati. on of the

sentence imposed, i. t woul. d riot be app, ropri. .ate to ^i. rid that

the sentence fail. ed. to conform to estabLi. shed standards to

such a degree as to be regarded as nani. testl. y excessive.

The appeaL i. s di. sini. ssed.

I. . 2


