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The iruLi. n

agai. nst

J:ElmY BUTLER

REASONS FOR RULTNG ON THE VOTR DTRE

The Crown case was that at about ,.. 30 am on Elfi. day

1.7 August 3.990 at Watti. e Creek (Dagaragu) one Andy Wi. 1.1. i. ams

di. ed as a resu, .t of vi. o1_ence appLi. ed to hi. in by one

Joe Reynol. ds, now deceased, and the accused. On 23 October

the accused was airrai. gned on a charge of murder.

After the jury had been empanel. l. ed and before the Crown had

opened i. ts case, Mr Bauman of counsel. for the accused sought

and was granted a voi. ,: dire to deci. de whether two i. terns o^

evi. dence upon whi. ch the Crown proposed to rely were ei. theIf

(if admi. SSLbl. e) shouLd not beriot Legal. l. y admi. SSLbLe,

that i. s, they shoul. dadmi. tted i. nto evi. dence on the tici. a, . -

be excLuded as a matter of di. screti. on. After recei. vi. rig

(No . I. )

of 24 October 3.993. .

(DeLi. vered 4 November, 1,991. )

or
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evidence on the voi. ,, di. re and heari. rig submi. ssi. ons
one contested i_tern wason 24 October thatcounsel. , T JCLiLed

not be excl. uded as aadmi. ssi. bl. e as a matter o^ Law and wo\I

evidence to be placed beforematter of discretion ^rom the

excl. tided from theand that the other item was

as a matter of di. scret. ton.

at the end o^ the t. 1.1. aL; the

October and the PI:. i. sone, c

now pubLi. SII those reasons.

the jury;

evi. dence,

^or the LULLngs wouLd be gi. ven

jury returned its vex'di. ct on 30
^or sentence today; T

14
I

appears

The submLssLons

was the w, :i. t. ten recordThe fi. rst. i. tern i. n questton

Detecti. ve Seni. or Const. abLeo^ an tritervi. ew of the accused by
,. 7 and 1.8 August 1.990.Ni. Xon at Wave Hi. 1.1. POLLce Stati. on on

^ticst. that i. t. was not adrtii. ssi. bl. e i. nMr Ballman submi. t. t. ed

admi. SSLonS i. n i. t. had riotevi. dence because the Inc. :'tini. nati. rig

The basts of the submi_ssi. on was thatbeen made voLunt. art. ,. y.

making thosethe accused di. d not properLy understand, w en

to answer the questtonsadmi. ssi. ons, that he had a I:'i. grit not

in other words, heasked o^ hi. in by Ni_xon;

T consider that for admi. ssi. ons to behi. s ifi. ght. to si. Lence.

on the probabi. Liti. es that theyvol. Linta, :y, i. t. must be shown

of a free CLIoi. ce to speak or to be

Tf there i. s no proo^si. Lent. This i, s a question o^ fact.

he was not obLi. .ged to speak,that the suspect was aware that

that he had a free choice, vol. unt. armess i. s no es
inadmi. SSLbLe i. n evi. dence, as a matterand the admi_ssi. ons are

I~

seek, .n

T said that reasons

exc, _us ion

were made i. n the exercLse
.

was riot aware of

2
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of Law; see COLLi. ns v The

per Brennan J; and at p. 275, per Mui. I:'head a'.

have been made vol. untai:i. ,.. y, Mr Bauman submi. tt. ed that the

record of the interview shou, .d nevertheLess be excLuded from

I'~.

A1. ternati. vel. y, if the admi. SSLons were found to

the evi. dence in the proper exei?ci. se of the Court's

di. screti. on.

^!^L!.!2, g^. gui. del. tries had not been properI. y observed dui, trig the

triteI:'vi. ew i. n that, i. n ef^ect, the accused had been dented i. n

any meantng:EUL way havi. rig a "PI:',. sone, ,'s tici. end wi. th hi. in.

A1. though Teddy Ban:y was present throughout in the capaci. ty

of the "prisoner's friend", his di. ffi. CUI. ty i. n heari. rig, i. t.

was subitii. t. ted, was such that hi. s physi. cal. presence as

I'PI:. i. sonei:, s friend, , paid lip-servi. ce on, .y to ^,!^!2, g. ^.

g11i. de, .i. ne No. 2 , vi. z : -

ueen (1,980) 3, . ALR 257 at p. 322,

The basis of thi. s submi. SSLon was that the

I'~\

"When an Abortgi. naL i. s betng interrogated it i. s
desi. rabLe where practi. cabl, e that a "PI:'i. soner's
fri. end" (who may aLso be the interpreter) be
present.
someone in whom the Abort i. naL has a
con^i. dence.

superi. ritendent. or a member of the staf^ 0^ one o^
these i. nsti. t. uti. ons who knows and i. s known by the

He may be a stat. i. on owner, managerAbortgi. naL .
or overseer or an officer from the Department o^
Abortgi. naL Ateai. r's. The combi. nations of persons
and situati. ons are vari. ab, .e and the Gategoi, i. es o^

T have meriti. oned are riot exc, .ustve. Thepersons

The " Irisone, :'s fri. end" shoul. d be

He may be a missi. on or sett. Lement

T consi. der that i. t i, s desi. IfabLe that a "prtsone, r's friend"

shou, .d possess other qua}iti. es as wei. L as those emphasi. zed

jin ortant thin
someone in whom the Abort trial. has con^i. dence
whom he WILL feeL su

Z^__IZ^^. (J. 975-76) 1.3. ALR 4L2 at p. 41.4, per
Forster J.

i. s that the " ifi. sonei, 's friend" be

arent.

orted. " (emphasis Tiltne)

3
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above. He shou, .d be aware of the respective JCLghts and

dtiti. es of the poLi. ce and of the suspect in that intervi. ew,

so that he can ensure that the suspect i, s aware o^ the

possi. bLe consequences o^' the answers he gi. ves. He shotiLd be

seen to be i. ridependent of the POLLce and have a temperament

such that he i, s riot hi. mseJ. f intimidated by the trite, :vi. ewi. rig

He shoul. d be abLe to speak the suspect'senvironment.

prtnci. pal. Language. There WILL usual. Ly be practical.

di. f^i. CUI. ti. es i. n obtai. ni. rig the sei:'vi. ces of peop, .e with aLL

the desi. I:'ab, .e attributes. Tn any event, the choi. ce of the

"ex'i. end" i. S ^Or the Suspect al. One, not the POLLCe, though

the poLi. ce may assi. st i. n secu, :i. rig the sei:'vi. ces of a

"prtsone, ,'s ^ri. end", i. f expressl. y requested to do so by the

I\

suspect; see Gudabz v The

at p. 1.46. The Commissioner's General. Orders Q2.8, 2.9 and

2.16 provi. de suitabJ. e instructions to inter, :ogati. rig POLLce

offi. cers i. n I. e. .atton to the "PI:'i. sonei, 's friend".

I\

The second i. tern in questton was evi. dence o^ a

b, :i. ef convex'sati. on between Detecti. ve Sergeant Hayes and the

accused I. n the ceLLs at the Wave Hi. ,.,. POLLce Station, at

about ,. 2.33 pm on 1.7 August 1,990, some 7 hours pictor to the

intervi. ew of the accused by 111xon. Mr Bauman submi. tted that

i. t shoul. d be excJ. uded from the evi. dence to be placed before

the jury, i. n the exerci. se of the Court's di. scret. ton.

basts o:E the submission was that the i. ncri. ini. nati. rig admi. SSLon

by the accused i. n that eXchange had been unfai. it',. y obt. atned,

i. n that no pi:'i. or cauti. on had been gi. ven by Hayes a, .though

ueen (,. 983-84 ) 52 ALR 1.33

4
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the ci. ifcumstances were such that Comintssi. one':.'s General.

Order No. Q. I. .20 requi. red i. t. General. Order Q. L. 20, as fair

as i. s rel. evant, i, s as to1.1.0ws:-

I~

"20 Whi. I. st in custody or arrested for an of^ence
and before bet. rig charged wi. th that o^^ence, a
person shou, .d riot be uest, .oned wi. thout. a caution
being ad. ini. ni. st. ex. ed - - -11 (emphasi. s mine)

The i. ssue was whether what Hayes sai. d was, i. n substance, a

"questi. on" .

tHi. s Honour then set out the ci. rcumst. ances of the cel. I. s

conVerSat. ton and the pO, .i. ce interVi. eW. Tn di. SCLISSi. rig the

POLLce evi. dence on the voi. If dire he said:I

As to the conversation i. n the POLLce ceJ. I. s 11i. xon

agreed that when Hayes satd to the accused: "Joe [Reynol. ds]

say he never hit that inari tAndy Wi. LLi. amSI" thi. s was i. n

substance a questi. on. Ni. xon sai. d that he assumed that Hayes

spoke the 7 words i. n issue for the purpose of cleari. rig in

hi. s own ini. rid whether the accused was a suspect or someone

who shotiLd i. milledi. ateLy be reLeased; thi. s justi. etcati. on is

reini. ni. scent of that rel. i. ed on by the Crown i. n a somewhat

I'~\

SLmi. Lai: SLtuati. on in R V Gardner (191.5) IT C, ,. App. R 265 at

p. 267; Avo, ry a' condemned the pi:'acti. ce at p. 269, as a form of

I: do not see how the wordscross-exami. natton after arrest.

used couLd possi. bLy have the e^fect. for whi. ch 11i. xon

contended, or be triterided to have such an effect. Ni. xon

satd that he himse, .f woul. d riot have cauti. oned the accused

^ticst i. n that situati. on, because the i. nfoi:mati. on whi. ch Led

5



to the words betng spoken by Hayes had come from a

i. nformati. on i. s "riot al. ways the mostco-suspect, and such

Tt is however i. ,:,:eLevant that the co-suspectrel. i. abLe".

was the source of the i. n:EQi:mati. on. Agai. n, itJoe Reynol. ds

must be remembered that the accused was i. n custody un e, r

arrest; and i. t i. S Wrong to put quest1.0ns to such a Suspe

wi. thout a canti. on, and admissions thereby secured wi.

Further, what Hayes sai. d cl. earl. y wasusuaLLy be exc, .uded.

As a I. i. teral.i. n substance a most important question.

statement o^ what ReynoLds had satd, it was qui. te
he h, .mseLfReynol. ds had not to, .d Hayes that

tReynoJ. ds had sai. d: -

A

i. naccLirate;

had "never titt" Wi. 1.1. i. ams.

I~'

"You better see hi. in (pointi. rig to the accused).
i. s the one who ki. 1.1. ed that oLd man, hi. t hi. in and
hi. t me wi. th that nuLl. a nul. ,. a, Look here. "l

Hayes' words represented a

Reyno, .d. s had sai. d. Tt was i. inproper to put to the accuse

a statement by the co-suspect Reyno, .ds, sonnethi. rig writc

i. n fact sai. d; see the saLutairy advi. ce i. nReynoLds had never

Tt. i. s not suggestedComintssi. one':" s General. Order Q. L. 6 .

that there was any tritenti. ona, . i. inpropri. ety by Hayes i. n oi. rig

so. the matter arose i. n a sudden, unstructured and i. n orma

due to the unexpected accLisatoiry statement by Reyno s,way

whi. cti couLd riot have been reasonably anti. CLPated.

NevertheLess, what Hayes satd, i. n substance a questton,

it's context amounted to a form of the weLl. -known PI. ay one

agai. nst another" technique of interrogation, as to WITi. ch see

concLIISi. on he had drawn ^ICOm what

He

6
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R V Gardner (SLIPra).

exp, .ai. ned by Deane

as a matter of di. SGI:'eti. On,C. L. R. I. at p . 1.9 di. ctat. es that,
sai. dto what Hayeshi. s i. nCri. ini. nati. rig admi. SSLon in response

not be admitted i. nt. o evi. dence, si. rice no prt. or call t

Coin^Ii. ssi. one':" s General. Order Q. ,... 20 was gLven.required by

A.

a' i. n 01. eZand v The

Fairness to the accused i. n the sense

discussed the policeIHi. s Honour then

the triteI:'vi. ew, and continued:l

General. Order Q2.5.3, toLJ. owl. rig Antinga gutde i. ne

No. (3), provides, I. ritei: aLi. a: "The suspect shotiLd be as e
i. s meant by the cauti. on, phrase by phrase ;to exp, .atn what

t. hi. s requi. reinent. , andit i. s c, .ear that Ni. xon did not observe

that i. s a rel. evant and wei. grity matter goi. rig to bo proo
of the disc, ,eti. on to excJ. Lide.VCI. unta, ci. ness and the exerCLSe

demonstrates that heTt. i. s i. inportant that a suspect

understands he has a right to remain SII. ent, because

in the absence of such an understand, .rig i. striteJCL. ogati. on
On the otherakin to extracti. rig admi. ssi. ons coinpul. sortJ. y.

he had asked 1.36 questtonshand, as Ni. xon potnted out,

before he started to tai. k about the i. nci. dent i. n ques to .
i. n terms of Anunga gutde, .. i. ne No. (3),consi_der that by then,

understandi_rigcLeai: the Aboi:i. gi. nal. Ihadl apparent"'' Iwasl

of hi. s I:. i. ght. to reinai. n silent

ueen (,. 982 )

A

,. 5 I.

evi. dence rel. attrig to

evidence on the voi. r di. re oftHi. s Honour then di. scussed the
the accused, and conc, .uded:lthe I'prtsone, :'s riftend" and

7



IC accept Mr Wal. Lace's submi. SSLon that there was no

wi. Ll. . to reinai. noverbearing by the POLLce of the accused s

T am sat, .s^Led that thesi. .Lent duri. rig the i. ritervi. ew.

accused has a good working knowLedge of Engi. LSIi; that i, s o
andwhen questions are ^rained i. n short sentencessay,

expressed i. n tai. ,rl. y si. inpLe Language, he i. s tuJ. Ly abl. e o

comprehend them and respond meantngf111.1. y i. n the Eng ,. s
am sati. sfi. ed thatLanguage. As to Anunga gutdeL:. ne No ,., T

i. n aLl. reLevant. matters whi. ch arose dui, trig the ,. ritervi. ew

there was there was the necessary "coinpl. ete and inut11a

understandi. rig" between 111xon and the accused, and an

^n reachi. rig that concJ. ustontrite, cprete, : was riot necessary.

's a remote Abori. gi. naLT am we1.1. aware that Dagarag11 Ls

But the accused i, s acoinmuni. ty, wi. th al. L that that entatJ. s.

man wi. th a I. i. feti. me o^ work and contact wi. th persons

He i. s riot a t, :i. bai.speaki. rig Eng, .i, sh as a fi. ,rst Language.

man, unsophi. st. ICated i. n modern ways, by any means.

mean to suggest that the Anunga guidel. tries shotiJ. d be

observed on, .y when a suspect faL, .s into that category.

here the accused has, as far as concerns si. inPI. e concep s

expressed i. n uricompLi. Gated Engi. i, sh, as was the case

record o^ i. rite, ,vi. ew, as good a picacti. cal.throughout the

understandi. rig of Engi. .ish as the "average whi. t. e man of

i. n terms of Anunga gutdeLi. ne No. I. .EngLi. sh descent",

Lack of formal. educat. i. on and his Level.Bearing i. n ini. rid tits

i. n wlii. ch theof understandi. rig of Eng, .i. sh, the manner

i. riteicvi. ew was conducted meant that he was riot at a

I'

,.-\

I: do riot

But

8
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di. sadvant. age i. n respect of the i. nvesti. gati. on, i. n coinpaic'
That i. swi. t:. 11 member's o^ the general. AUStra, .i. an coinnuni. t. y.

what the Anunga 911i. del. tries were desi. .gned to achi. eve, u

overcoming a particuJ. air vul. nerabi. Lity of Abori. gi. naLs o
and i. n the exerci. se o^ thei. I:. right topoLi. ce i. riteicrogati. on,

SII. enCe.

I'

T consider, despi. te the accused's varying answers

i. n cross-exami. natton on the voi. I:' di. re, that d\11:'trig the
d^. d riot havetrite, :vtew by Ni. xon he well. understood that he

i. n hi. s free choi. ceto taLl< to the POLLce. That i. s, he spoke

to speak or reinai. n si. Lent. Ni. xon very fat, :I. y drew many
the in^ormedreLevant. matters to his attention, rel. evant to

This case i, sexerci. se by titm of his ifi. ght to SLLence.

di. sti. rigiJ. i_shabLe

,^

di. feelrent. to 11^Marti. n a', JULY 1.990); and i. t i's very

(unreported, ASCIIe Co', 3.6 August 1.990) where the ina, or Lssue
was the effect of the accused's Lack of SLeep, an i. ssue on

of a vi. deoedwhi. ch 11i. s Honour had the undoLibted advantage

T aLso note that here the accusedrecord of the intervi. ew.

in a vi. deo re-enactment, Laterdeci. i. ned to take part

proposed by the POLi. ce; ttii. s i, s indi. cati. ve of hi. s
consci. ousness of hi. s ,:i. ghts.

on the facts from WarrabadZ. urnba (un, :eported,

A ''pri. sone, ,'s friend" i. s present during an

triteI:'vi. ew ^or the purpose emphasized i. n Anunga gutdeLi. ne
wi. th Bi:ennan a'No. 2, (p. 3). Further, T respect^ul. Ly agree

that -

. .

9
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"A pi:'i, sone, :'s ^, ri. end is intended to enhance the
suspect's abi. I. i. ty to choose freeJ. y whether to

The I:'i. ght o^ a suspect to reinai. n SLLent i. s a right, not a

pri. vi. Lege, and i. s to be protected as such; proo:E that a

suspect understands that he has that right Lies at the heart

o^ the requirement that any admissions he made must have

been made vol. untari. ,. y before they are adjtii. SSLbl. e in

speak or to be SLl. ent" COLLi. ns v The
3, . AT. ^R 257 at p. 322.

1'~

evi. dence.

(unrepo, ,ted, Forstei, CJ, 21. March 1.980) hi. s Honour,

deaLi. rig wi. th a case o^ non-observance o^ the Anunga

gut. deLi. nes , satd: -

anor.

T note that i. n R V Mark GaZZ. a her Jun aZ. a and

I~

ueen

I'zt j. s abso, .ute, .y vi. ta, . that persons betng
interrogated understand and are accorded the I'd. ght
to reinai. n SL, .ent. "

Tn R V BeZ 'a 'ev (1984) V. R. 657 at p. 662 Starke a' satd:-

(1980)

"- - the I:'i. ght to SII. ence i. s a fundamental.
prtnci. PI. e of the criminal. Law and i, s not to be
overI:'i. dden by any other so-caLl. ed doctri. ne or
other prt. nci. PI. e. "

T respect^u, .,. y agree. The I:'i. ght to SII. ence i. s a statement

about how our CUI. ttire vaLues the i. ridi. vi. duaL, and I. tintts the

power of the state.

T consi. der that Bari:y sufficient, .y and e^fecti. ve, .y

^ILL^tl. Led the proper ,:oLe of pri. sonei?, s ex. tend, i. n the

.

Ln
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ci. ,?cumstances, despi. te hi. s hearing di. ^ticuLti. es. He was

riot, i. n Mui. ,:head a"s graphi. .c phrase i. n Rockman v Stevens

(1.98L) I. Abort. gi. na, . Law BULLeti. n 6 "a pi. ece of appro I:'i. ate
turni. ture" at the i. rite, ,view. That was a very di. ^fez'ent

case, where the "PI:'i. sonei:'s friend" aged between ,. 2 and a. 4

years, was seLected by the POLLce and was al. Legedl. y i. nvol. ved

i. n the o^fence about which the 1.8-year oLd suspect was betn
i. rite, :vi. ewed . Bari:y's presence there was not merel. y the

payi. rig o:E I. i. p-selfvi. ce to the Anunga gui. del. tries; he was not

an i. napprop, :Late choi. ce, in the circumstances of the ti. me

and PI. ace. T do riot consi. der that i. t i. s true to say that

Ban=y di. d not understand much o^' what was got. rig on dui, trig
the i. ritervi. ew. Hi. s responses to questi. ons put to hi. in du, ,i. rig

the triteI:'view showed that, at Least after he had a

repLacement battery i. n his hearing ai. d, he comprehended ver

weL, . what was satd to him. He was avai. Labl. e ^or private

consul. tati. on by the accused and they avai. Led themse, .ves of

that ,ri. grit; see Questi. ons 1.09, ,.,. 0. There can be no

suggestton that he was bewi. ,. dered or overborne ,. n any wa

du, :trig the intervtew.

A,

I~.

The accused i, s cLearl. y riot overawed by the POLLce.

he has had many deal. trigs wi. th them in the past. There i. s

no question here of that ^ear o^ authori. ty whi. ch can Lead a

suspect, particuLar, .y an Aboi, i. ginaL suspect, to make the

response he ttii. nks the interrogator seeks.

,. I.
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Tn the result T do riot accept that the accused

shoul. d be regarded as havi. rig been ''0n hi. s own, , ^or practical.

purposes dInci. rig the intervi. ew. There i, s nothi. rig to suggest

that ti. redness played any part in hi. s answertrig or that hi. s

earLi. e, : undoubted state of i. ntox, .cati. on had riot di. ssi. pated

by the ti. me the interview commenced. T consi. der the

admi. SSLons i. n the interview were made Vo, .unta, rtLy and there

i. s no reason why the record o^ that intervi. ew shoul. d be

exCLuded ^1:0m the evi. dence i. n the exei:ci. se of the Court'S

di. scret. ion. The recepti. on o^ that evidence wonLd not be

unfai. ,, to hi. in. T consider that the evi. dence of the ceLLs

convex'sati. on shoul. d be excl. uded as a matter of di. SGI:'et:. on,

because a prtoi, caution shoul. d have been adm, .ni. stered i. n the

circumstances, i. n accordance with the Comintssi. one':"s General.

Order Q. I. .20 (p. 5), and the omission to do so rendered i. t

un^air to use the accused's answer against him.

A,

I~~.

These are the reasons for the IruLi. rigs o^

24 October on the VCi. ,r dire.

Addendum

There i. s a further matter T shouLd meriti. on

reLati. rig to the Comintsstone, r's General. Order Q2.7.2. The

common Law of AUStra, .i. a is cJ. ear, as T understand it, that

an accused bears the onus o^ estabLi. shi. rig the :Eacts whi. ch

Woul. d justi. fy the court i. n exerci. SLng i. ts di. screti. on to

excJ. ude ^Ifom the evi. dence incri. minati. rig admi. ssi. ons he made

vol. untari. ,. y, on the basis that it wouJ. d be unfai. ,? to the

the onus on disc, ,eti. onar excl. us ion

,. 2
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accused to admi. t them; see R V Lee (1.950) 82 CLR 1.33 at

pp . 1.52-3 . As the 11i. gh Court there .satd:-

I~~

The standard o^ proof is the baLance of probabi. Li. ti. es. T

note i. n passi. rig that i. n briefLy reviewi. rig the authorities i. n

"The discreti. on irul. e represents an excepti. on to a
IruJ. e of Law, and we thi. nk that i. t i, s ^or the
accused to b, :i. rig himseL^ wi. thi. n the excepti. on. "

R V COLLi. ns (1.975-76) L2 SASR 50, . at pp. 508-9, Bray CJ

expressed "some regrets that the Law has deve, .oped in tilts

T a, .so note that i. n EngLand the onus i. n rel. atton toway. "

di. screti. onary excLusi. on Lies on the Crowns see R V WestZake

(1.979) Cri. in. L. R. 652 at p. 654. However, the Law i. s cl. ear

that i. n AUSti:aLi. a the onus i. s on the accused.

I~\

The fact that an accused rel. i. es on an aLl. eged

non-coinpLi. ance wi_th the Anunga gutdeLi. nes to ^ound hi. s

appLi. cation that the evidence be excl. uded as a matter of

di. screti. on, wou, .d riot appear to be rel. evant to the onus he

bear's on di. screti. onary exc, .us ion. But the Comintssi. one':"s

GeneraL Order Q2.7.2 reads:-

.

"A vo, .unta, ry confession is prima facte admi. SSLbl. e.
The ordi. nary IruLe i, s that i. f a defendant asks a
Court to exercise its di. screti. on to excl. ude a
vo, .unta, ry confession, then the de^endant. bear's the
onus of provi. ding the grounds upon whi. ch the
di. screti. on i. s based, i. e - the de^endant cal. ,. s
his/her wi. triesses ^i. r'st on the voi. ,, di. I. e.
HOWEVER the Northern Territory Supreme Court has
IruJ. ed that i. n cases where ANUNGA appLi. es,

g^.^^.^.^.^,_ The speci. aL rule i. n ANUNGA-type
aL, .eged to appJ. y, the above general. iruLe does not

1.3
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Thi. s Order couLd be whoLl. y recast to make i. t cl. eare, ,, but

^or the present T am concerned onI. y with the Last sentence.

that the prosecLiti. on bear's the onus o^ satisfying
the Court that there are no grounds :60r excLudi. rig
the evidence. " (emphasi. s i. n the ori. gi. naL)

I'~

T am riot aware of any decision of thts Court which

has estabLi. shed the "special. Irul. e" referred to, whi. ch wouLd

be akin to the onus in Eng, .and. T have not been referred to

any such decisi. on. :L am uriabLe to Locate any reported

deci. SLon i. n AUStral. i. a i. n which the Anunga gut. del. tries are

referred to, where any such IruLe i. s I. ai. .d down or referred

to. Mr WaLJ. ace, the Crown Prosecutor, aLbei. t wi. th no ti. me

^or research, submi. ts that there i, s no such "speci. a, . IruLe"'

Mir Bauman tends to agree. There was no re^erence to any

,-\

such IruLe i. n COLLi. ns v The

triteif aLi. a, an appl. i. cati. on to excLude evi. dence for non-

observance of the Anunga gutdeLi. nes; rather, i. t seems cl. ear

that Mui. ,:head and BEennan JJ consi. dered that the di. sc, :eti. on

to exc, .ude was en, .i. vened when i. t was shown there had been a

non-observance of the gui. deLi. nes. Tn generaL terms, the

di. screti. on to excLude arises when a court i. s o^ opi. ni. on that

the admi. ssi. ons were obtai. ned i. n CLI:'cumstances whi. ch render

it un^at, r to use them against the accused; see generaLl. y

\

ueen

MacPherson v The

Gi. bbs CJ and Wi. I. son J. The onus Lies on the accused to

estab, .LSIi these CLI:. cumstances; see ,^_^_^^2.1c (1.988) 1.5

(supra),

NSWLR ,. 09 at I. ,. 9, and the rel. evant questi. ons as formuLated

a case

ueen

invo, .ving

(,. 981. ) 37 ALR 83. at p. 85-6, per
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by Wel. I. s a' in FumeZ. I. v Betts (,. 978) 20 SASR 300 at p. 30, ..

T consi. der that there i. s no such "speci. aL IruLe', i. n thi. s

ju, ,i. sdi. cti. on "i. n Anunga-type cases" as i. s re^erred to i. n the

Coin^Ii. ssi. one':" s General. Order Q2 . 7 . 2 .

(unreported, No. 872 of 1,979, Mui. rhead a', 31. October ,. 979)

hi. s Honour sai. d i. n passing, when deaLi. rig general. I. y wi. th the

Anunga guideLi. nes: -

,^

"The court had at that ti. me experienced many cases
where the apparent admi. SSLons o^ Abortgi. nes
obtai. ned in routi. ne fashi. .on, i. n a :flashi. on tai. I:' by
AUStral. tan standards, was shown riot to express the
true thoughts of the Abortgi. nes. Thus the

triterests of justice and the ef:Eect. tveness of
i. nvesti. gati. on was su^termg and i. t was thought to
be Limportant. to aL, . concerned for thi. s court to
make comment whi. ch might prove of value to aJ. L

The i. ridi. vi. dual. matters deaLt wi. thconcerned.

there are riot necessa, :i. I. y c, ,i. tel:'i. a for
admi. ssi. bi. I. ity . They are matters whi. ch wi. L, . i. n
some cases - not a, .I. - be o^ i. riterest to the court
i. n deci. ding the questi. on of admi. SSLbi. I. i. ty, and i. t
was tel. t that they wou, .d be of some assi. stance to
the poLi. ce.

My experi. ence i. s that EOT, .OWLng ttii. s case the
POLLce general. I. y speaki. rig attempted to gi. ve them

PI:'acti. Cal. Consi. derati. On Where CLI:'CumSt. anceS
permi. tted.

Tn Stevens v Levis

,-\

The PI:'i. mary questtons, i. t seems to me, ^or the
court i. n consi. der, .rig admi. SSLbi. Li. ty of admi. SSLons
aLl. eged, .y made by Abori. gi. nes or, i. rideed, by any
other person in our coinmuni. ty are three. There
are three prtmary considerati. ons reLevance,
voJ. untari. ness, and then perhaps the questton o:6
tai. mess. Each case must be assessed on the
ci. rcumstances with regard to the ,. ridi. vi. dual. s
i. nvoLved. The court, i. n consi. deri. rig the i, ssues,
shouLd take i. nto account the gui. del. tries. The case
goes no further than that.
aLter the
admi_SSLbi. Lit

taken i. nto account in the exerci. se of the court's
di. scret. ton. SLavi. sh or unnecessary adherence to
the gutdel. tries, techni. cal. adherence for the sake
of form or coinpl. Lance, was never, i. n my opi. ni. on,
triterided - - -" (emphasis ini. ne)

enera, . law rel. ati. n

of confessions or the matters to be

The

to the

ui. del. tries do riot

,. 5



..

.

,

.

,

^n CouZ. thard v Steer (,. 981. ) L2 NTR L3 at p. 3.6 M11i. ,, head a'

observed that

I~

I, _ the Anunga RUJ. es were di. rected to poJ. i. ce
of^iceirs, riot to sti. fLe or tinpede the POLLce
functi. on, but to promote ef^ICi. ency of
i. nvesti. gati. on. "

11 respectful. ,. y agree. T would add that the bastc

reason ^or the Anunga guideLi. nes i, s this: as Long as the

JCLgtit to SLl. ence i's seen as a fundament. aL I:'i. ght, the System

of Grimi. naL justi. ce must provi. de the PI:. acti. cal. condi. ti. ons

whi. ch ensure that the I:'i. ght. i. s free, .y enjoyed and exercised

and any waiver o^ the I:. i. ght is by a free and genuine choi. ce

i. n the absence o^ condi. ti. ons which ini. ght v, .ti. ate that

choi. ce.

I\

T consi. der that the Crown does riot bear an onus

when the questi. on i. s the discreti. onary excLusi. on o^

voLuntairy admi. ssi. ons. Though i. n general. Crown wi. triesses

testi. fy fi. r'st on the voi. ,, di. re, th, .s has riothi. rig to do wi. t. h

onus; it i. s wi. thi. n the Court's di. screti. on as to who begi. ns,

based upon conveni. ence - see the anal. ysi. s by We1.1. s a' in R v

PrtJZi. ams (1.976) 1.4 SASR I. at p. 3, and i. n FumeZZ. v Betts

(sup, ra) at p. 302. There is no statutory provi. SLon i. n the

Tel:', ri. tory reguLati. rig the order i. n whi. ch evidence may be

cal. Led on the voi. I:' di. re; cf. s. 391. B of the C, ri. mes Act ,. 958

(Vi. c. ). Tt i. s possi. b, .e that the Comintss, .one':"s GeneraL

Order Q2.7.2 f, .ows from a ini. sunderstandi. rig of what Mui. ,rhead

a' satd i. n F'r v Jenni. n s (1,983) 25 NTR 1.9 at p. 26; hi. s
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Honour there i. ridi. cated that especi. aLJ. y in areas where the

Anunga gutdeLi. nes appJ. y "i. t i, s a sound and ^at, r 1,111. e of

picacti. ce where a chaLl. enge to vol. untari. ness i. s made that the

Crown "shoti, .d begi. n"". T respectful. ,. y agree.

I~'

I"'
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