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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

Jovista Pty Ltd v Pegasus Gold Australia Pty Ltd [1999] NTSC *** 

No. 136 of 1997 (9714637) 

 

 BETWEEN: 

 JOVISTA PTY LTD (ACN 009 171 420)  
 Plaintiff 

 

 AND: 

 

 PEGASUS GOLD AUSTRALIA PTY 

LTD (ACN 009 628 924) 

  First Defendant 

 AND 

 BATEMAN PROJECT ENGINEERING 

PTY LIMITED (ACN 056 741 596) 

  Second Defendant 

 AND 

 KINHILL PACIFIC PTY LIMITED 

(ACN 010 241 620) 

  Third Defendant 

 AND 

 KILBORN ENGINEERING PACIFIC 

PTY LIMITED (ACN 000 864 353) 

  Fourth Defendant  

 

CORAM: BAILEY J 

 

REASONS FOR JUDGMENT 

 

(Delivered 4 February 1999) 

 

[1] This is an application for summary judgment by the first defendant a gainst 

the plaintiff (“Jovista”) insofar as the plaintiff seeks orders for enforcement 

of four liens said to arise under the Workmen’s Liens Act (“the Act”). 

[2] The application concerns section 10(3) of the Act which provides: 
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“(3)  A lien shall be registered by the person claiming the same 

lodging with the Registrar-General a notice in the prescribed form or 

in a form to a similar effect, which notice shall be signed by such 

person and attested, together with the prescribed fee.” (emphasis 

added) 

[3] Regulation 3 of, and the Schedule to, the Workmen’s Liens Regulations 

prescribe the form (Form 1) referred to in s10(3) of the Act. 

[4] Section 10(1) of the Act provides: 

“(1) A lien under this Act with regard to land shall be available only 

if registered before the expiration of 28 days after the wages or 

contract price in respect of which such lien has arisen shall for the 

purposes of this section have become due.” 

[5] Mr Gee QC, on behalf of the first defendant, submits that the notices of lien 

lodged by Jovista have not been attested as required by s10(3) and Form 1.  

Accordingly, the first defendant submits that Jovista has failed to register its 

four liens in accordance with the Act, and are therefore not “available” in 

accordance with s10(1) of the Act. 

[6] Each of the four Form 1 notices lodged with the Registrar by Jovista on 

11 June 1997 are in similar form insofar as each bears the common seal of 

Jovista and each has been signed by persons who purport to be a director 

(Mr Peter Lazidis) and secretary (Mr Kenneth Mark Savige) of Jovista.  The 

signatures of Messrs Lazidis and Savige appear as part of an attestation 

clause in the following common form: 

“The COMMON SEAL of JOVISTA PTY LTD (ACN 009 171 420) 

was hereunto affixed in accordance with its Articles of Association 

by the Authority of a resolution of the Board of Directors in the 
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presence of PETER LAZIDIS, a Director and KENNETH MARK 

SAVIGE, a Secretary.”  

[7] Mr Gee submits that the notices have been “signed” but not “attested” in 

accordance with the Act.  He submits that the signatures of the director and 

secretary appear not as witnesses, but as an integral part of the sealing of 

each of the four Form 1 notices.  In support of this contention, Mr  Gee 

referred to Norton on Deeds, (1981) 2nd Edition, Sweet and Maxwell Ltd (at 

p24): 

“Directors in whose presence the seal of a corporation is affixed, 

where the regulations of the corporation require the seal to be affixed 

in their presence, are not witnesses; they attest the sealing as part of 

the operation of sealing and not as witnesses.  It therefore frequently 

happens that the deed of a company is not attested within the 

meaning of the word as ordinarily used, ie., signed by independent 

persons for the purpose of recording the fact that the deed was duly 

executed in their presence: Shears v Jacob (1866) L.R. 1 C.P. 513; 

Deffell v White (1866) L.R. 2 C.P. 144.” 

[8] In Deffell v White, (supra), at pp146 and 147, Willes J held: 

“The mere fact that the directors are said to attest the placing of the 

seal, does not make them attesting witnesses. … In every deed now it 

is usual to prefix to the signature of the person making the deed the 

words ‘in witness whereof I have signed’, and the person signing the 

deed does become in one sense an attesting witness of the deed by 

signing it, but certainly he is not an attesting witness in the ordinary 

and technical sense, because that is confined to the case of a person 

attesting the act of another, and is not applied to a person attesting 

his own act.” 

[9] For Jovista, Mr Collins QC submits that the form of applications for the 

liens made by Jovista cannot be called into question. He relies on a 
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“Schedule of Notes” to Form 1 in the Workmen’s Liens Regulations  which 

includes the following Note No.11: 

“If the document is to be signed by a corporate body i t is to be 

authenticated by or on behalf of that corporate body in any manner 

permitted by law.” 

[10] Mr Collins submits that the four Form 1 applications of Jovista have been 

validly executed in accordance with s127(2) of the Corporations Law which 

provides: 

“(2)   A company with a common seal may execute a document if the  

seal is fixed to the document and the fixing of the seal is 

witnessed by: 

(a) 2 directors of the company; or 

(b) a director and a company secretary of the company; or 

(c) for a proprietary company that has a sole director who is  

also the sole company secretary - that director. 

 
Note:  If a company executes a document in this way, people will be  

able to rely on the assumptions in subsection 129(6) for dealings 

in relation to the company.” 

 

[11] Mr Collins further submits that even if the first defendant’s submissions 

were correct, the lack of attestation amounts to a formal defect, and that the 

Act provides no sanction for a formal defect in compliance with the 

application procedure for liens. 

[12] Mr Gee submits that Note No.11 in the Schedule of Notes to Form 1 cannot 

assist the plaintiff by dispensing with the Act’s requirement of attestation 

since a regulation must be read and construed subject to the Act under which 

it is made, so as not to exceed the power of the regulation-making authority 

(see s61 of the Interpretation Act).  In short, Mr Gee submits that if the 
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effect of Note No.11 is to dispense with the Act’s requirement of attestation, 

then the note is ultra vires and invalid. 

[13] Mr Gee also notes that Note No.10 in the Schedule of Notes to Form 1 limits 

the category of persons who may witness an application for registration of a 

lien to: 

“… Commissioners for Oaths (including MLA’s, MP’s, legal 

practitioners, members of the Police Force), persons holding office 

under the Supreme Court Act, Justices Act, Local Court Act or 

Registration Act, notaries public and licensed real estate or business 

agents.” 

[14] Mr Gee submits that, even if, contrary to his submission, a director or 

secretary can attest the Form 1 applications, there is no evidence that 

Mr Lazidis or Mr Savige is qualified to be a witness for the purpose of such 

applications. 

[15] In my view, s10(3) of the Act, Form 1 and its accompanying Schedule of 

Notes are further examples of the obscure and unsatisfactory nature of the 

antiquated Workmen’s Liens Act.  Leaving aside the inadequate attempt to 

cater for corporate bodies in Note No. 11 of the Schedule of Notes, it is 

apparent that s10(3) of the Act and Form 1 are poorly drafted in their 

application to corporate claimants for liens under the Act. 

[16] Mr Gee accepts that a corporation can “sign” a document in a number of 

ways.  He accepted that one such way was for a company to have its 

common seal affixed to a document and witnessed by a director and 
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company secretary: s127(2) of the Corporations Law.  Section 127(1) of that 

Law also provides for execution of documents without using a common seal, 

simply on the basis of directors’ signatures or the signatures of a director 

and secretary.  Section 127 does not limit the ways in which a corporation 

can execute a document (s127(4)).  Section 127, however, is concerned not 

with a corporation signing a document, but rather execution of a document.  

Mr Gee’s submissions for the first defendant are advanced upon the basis 

that a company’s signing of a document is synonymous with execution of 

the document.  

[17] In R v Moore Ex p. Myers (1884) 10 VLR 322 at 324, the Supreme Court of 

Victoria (Higinbotham, Williams and Holroyd JJ), held: 

“A signature is only a mark, and where a Statute merely requires that 

a document shall be signed, the Statute is satisfied by proof of the 

making of a mark upon the document by or by the authority of the 

signatory …where the Statute does not require the signature shall be 

an autograph, the printed name of the party who is required to sign 

the document is enough: Schneider v Norris 2 M&S 286; Sanderson v 

Jackson 2 B&P 238. …”. 

[18] In the present case, I consider that the use of Jovista’s seal on the Form 1 

applications amounted to a “signature” – Jovista’s common seal, of course, 

carries the name of the company.  I do not think that it is relevant whether 

the use of the seal alone would be sufficient for due execution of the 

applications.  The (authorised) use of the seal alone amounts to a signature 

of the company. 
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[19] Section 10(3) of the Act imposes no restriction on who  may attest for the 

purpose of an application to register a lien.  The section does not require, 

for example, that a witness to such an application must be independent of 

the applicant.  Note 10 in the Schedule of Notes to Form 1 purports to 

restrict the category of eligible witnesses.  

[20] Mr Gee submitted that a regulation that prescribes that certain persons only 

may be attesting witnesses (and for identification of those persons) i s a 

regulation which is appropriate and adapted to achieve the objectives of the 

Act, and is accordingly valid.  In support of that submission, Mr Gee 

referred to William Maloney v Sir Malcolm Donald McEacharn [1904] 1 

CLR 77.  However, that was a case where the class of eligible witnesses was 

prescribed in a note to a form which appeared in a Schedule to the 

Commonwealth Electoral Act, not in a regulation. 

[21] In the present case, the Act’s regulation-making power (s39) is limited to 

prescribing forms for use under the Act and “generally for carrying out the 

objects of (the) Act”.  In my view, the attempt in Note No.10 of the 

Schedule of Notes to Form 1 to restrict the class of qualified witnesses for 

the purpose of s10(3), cannot be justified as “carrying out the objects of the 

Act”.  Accordingly, Note No.10 is ultra vires and invalid insofar as it 

attempts to limit the class of persons who can attest applications pursuant to 

s10(3) of the Act.  In contrast, Note No.11 of the Schedule of Notes requires 

the signature of a corporate body to be authenticated in any manner 

permitted by law.  A signature is only valid, of course, if made by or by the 
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authority of the signatory.  Note No.11 is designed to carry out the objects 

of the Act by facilitating proof of the authenticity of the signature of a body 

corporate.  As such it is valid under the Act’s regulation-making power. 

[22] In the present case, the signatures of Jovista’s director and secretary have 

the effect of authenticating the company’s signature by attesting that the 

company’s seal was affixed in accordance with its Articles of Association 

and a resolution of the Board of Directors.  In such circumstances, I am 

satisfied that the four applications were “signed and attested” in accordance 

with s10(3) of the Act.  Accordingly. the validity of Jovista’s liens cannot 

be challenged on this basis. 

[23] The first defendant’s application for summary judgment against the plaintiff, 

insofar as the plaintiff seeks orders for enforcement of the four liens, is 

refused.  The first defendant is to pay the costs of the plaintiff.  

 

__________________ 


