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ril99003 

 

IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

Clark v Trenerry [1999] NTSC 17 

No. JA 107 of 1997 (9704891) 

 

 IN THE MATTER OF the Justices Act 

 

AND IN THE MATTER OF an appeal 

from sentence handed down in the Court of 

Summary Jurisdiction  

 

BETWEEN: 

 

 DAVID ASHLEY THOMAS CLARK 

 Appellant 

 

 AND: 

 

 ROBIN LAURENCE TRENERRY 

 Respondent 

 

CORAM: RILEY J 

 

REASONS FOR JUDGMENT 

 

(Delivered 1 March 1999) 

 

[1] On 8 August 1997 the appellant was convicted of stealing a computer valued 

at $3000, the property of Driver High School.  He appeals against his 

conviction on 4 bases, namely: 

“(1) The absence of fresh evidence at the trial resulted in a miscarriage 

of justice; 

  (2) The trial miscarried by reason of procedural unfairness arising from 

the failure of the prosecution to comply with the rule in Browne v 

Dunn; 
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  (3) The learned Magistrate erred in failing to properly apply the burden 

and standard of proof; 

(4) The conviction is unsafe and unsatisfactory.” 

[2] The case against the appellant essentially rested upon circumstantial 

evidence.  At the relevant time he was a teacher at the Driver High School 

where, in the science faculty, there was a number of computers including the 

computer the subject of these proceedings.  It was alleged that the appellant 

stole the computer from the high school in the period 18 June 1996 to 

21 July 1996.  The case against the appellant depended upon a number of 

matters, including an allegation that the relevant computer was found in his 

possession at his home.  No permission had been given for the computer to 

be removed from the school, and there had been no relevant break-in at the 

school.  In his defence the appellant gave evidence that he had purchased the 

computer from a man he met at the Parap Markets.  

[3] An issue of importance in the proceedings was whether the computer found 

in the possession of the appellant was one and the same as the computer 

stolen from the Driver High School.  The computer found in the possession 

of the appellant (“the subject computer”) was the same make and model as 

that which was stolen, but it contained no identifying marks or numbers.  It 

seems all identification had at some time been removed. 

[4] In the hearing before the learned Magistrate expert evidence was called by 

the prosecution to demonstrate that there were “invisible files” (in particular 
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a file identified as the Appleshare PDS file) on the computer found in the 

possession of the appellant, which could be linked to the Driver High 

School. Mr Kendall Stirrat and Mr Mark Goonan, who were teachers at that 

school, were called to give evidence identifying certain invisible files found 

on the subject computer as being files created at the school.   

[5] The appellant gave evidence that he had worked on the computers at the 

school and had transferred material from those computers to the subject 

computer.  An issue therefore became whether or not it was possible for him 

or, indeed, someone else, to inadvertently copy the invisible files from a 

computer at the school onto the subject computer.   

Ground 1 - Evidence on appeal 

 

[6] In order to support ground (1) of the appeal, the appellant made application 

to adduce further evidence on the hearing of the appeal and the respondent 

indicated consent to that course.  The power to receive such evidence is to 

be found in s176A of the Justices Act.  Section 176A(1) is in the following 

terms: 

“(1) Where evidence is tendered to the Supreme Court that  court 

shall, unless it is satisfied that the evidence if received, would not 

afford a ground for allowing appeal, admit that evidence if –  

(a) it appears to it that that evidence is likely to be credible and 

would have been admissible in the proceedings from which the 

appeal lies on an issue which is the subject of the appeal;  
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(b) it is satisfied that that evidence was not adduced in those 

proceedings and there is a reasonable explanation for the failure to 

adduce it; and 

(c) it is satisfied that the appellant has complied with the 

requirements of subsection (2) and (3) in respect of that evidence.” 

[7] In this case no issue arises as to the compliance with the requirements of 

subsections (2) and (3).  Leaving aside those requirements, in matters such 

as the present case the section suggests three main considerations being 

those identified by Muirhead J in Smith v Torney (1984) 29 NTR 31.  There 

his Honour said at 33: 

“(1) Has prima facie credibility and admissibility been established?   

This requires an objective view of the affidavits or, where oral 

evidence is contemplated, of proofs tendered.   

(2) Is the Court satisfied on balance, whether by consideration of 

the affidavit or transcript or by virtue of counsel’s 

submissions, that the failure to adduce the evidence in the 

Court has been reasonably explained?  It would be wrong to 

attempt to define criteria for reasonableness, but the test in the 

case of an “unrepresented” defendant may be different to the 

situation where the defendant was legally represented. 

 

(3) If questions (1) and (2) are answered in the affirmative this  

Court is required to receive the new evidence unless it decides 

on balance that it “would not afford a ground for allowing the 

appeal”.  This is a test of relevance to the issues on the appeal, 

not always easy to determine at the outset of the appeal.” 

 

 

[8] In the present case the evidence sought to be introduced centred upon the 

identity of the computer found in the possession of the appellant.  If the 

evidence, which was expert in nature, created a reasonable doubt that the 

computer was one and the same as that stolen from the Driver High School, 
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then, as was conceded by the respondent, the appellant was entitled to be 

acquitted.  The evidence sought to be introduced was therefore directed at a 

crucial element of the case.  It was, in terms of s176A, likely to be credible 

and admissible.  In addition, if accepted, the evidence would afford a ground 

for allowing the appeal.   

[9] The only other matter for me to consider before receiving the evidence was 

the adequacy of the explanation for the failure to introduce it in the 

proceedings before the learned Magistrate.  The explanation provided in an 

affidavit sworn by counsel who appeared before his  Worship was that he 

“did not give adequate consideration to this evidence”.   

[10] Mr Southwood, who appeared for the appellant before me, characterised the 

explanation as being error of counsel.   

[11] As a general rule an accused person is bound by the way in which the trial is 

conducted on his behalf, and a conviction will not be set aside because 

decisions by his legal representatives as to the conduct of the trial involved 

errors of judgment or even negligence.   However, if the error was of such a 

nature as to have led to a miscarriage of justice, then an appellate court will 

interfere, Ranko Ignjatic (1993) 68 A Crim R 333 at 336. 

[12] In this case, if the evidence sought to be adduced is to be accepted, it is 

likely to lead to an acquittal.  The failure to call that evidence arose through 

the error of counsel and that error was of such a nature that is likely to have 
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led to a miscarriage of justice.  In the circumstances I agreed to receive the 

evidence.  

[13] The evidence which was adduced was from two experts namely Kenneth 

David Russell and Richard John Irvine.  The evidence focused on the issue 

of whether or not it was possible for the invisible file to have been 

inadvertently transferred from the computer(s) at the Driver High School to 

the subject computer either by the appellant in the course of his working, or 

by someone else.  Each of the witnesses provided a written report and each 

was examined and cross-examined.   

[14] In his evidence Mr Russell demonstrated that in the process of copying onto 

disk work from one computer and transferring that work to another 

computer, certain invisible files will be transferred from the first computer 

to the second computer.  He described the invisible files so transferred as 

being “housekeeping files” that “contain information in regard to the 

application that was used to produce the document”.  The transfer of the 

invisible files happens automatically.   

[15] In the course of cross-examination Mr Russell ascertained that the 

Appleshare PDS file was “sitting on the hard drive”.  He demonstrated that 

it was last modified on “14 June 1996”, which was the date shown on the 

computer at the time the document was created.  Mr Russell accepted that, 

as at November 1996, the accuracy of the clock in the computer was “quite 

intact”.  The evidence of Mr Russell was to the effect that he expected that 
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the Appleshare PDS file could be transferred from one computer to another, 

even though it constituted the complete contents of the hard drive.   

[16] In his report, which became Exhibit D1, Mr Richard Irvine identified the 

Appleshare PDS file as an invisible file “because it is only used by the 

system and never needs to be referred to by a user”.  He went on to say:  

“Invisible files can be copied to another computer, but only if the 

enclosing folder is copied in one move.  If you open a folder and 

copy all of its contents using a click and drag technique, invisible 

files are not copied. 

The Appleshare PDS file is always located at the root directory of 

any disk, so it has no enclosing folders.  The only way it can be 

copied without the user’s knowledge is to copy the entire disk in one 

move.” 

[17] In his evidence before me Mr Irvine advised that if the Appleshare PDS file 

were copied the invisible file would not “go across”.  However if it was 

“backed up”, ie using a program such as Norton’s or Retrospect or some 

other utility, then the invisible file may go across.  This exercise would 

involve “somewhere around about 80 to 85 disks”.   

[18] Mr Irvine addressed the issue of modification dates and noted, in agreement 

with Mr Russell, that the Appleshare PDS file on the subject computer was 

last modified on 14 June 1996.  He agreed with Mr Russell that, as at 

November 1996, the dates appeared to be correctly recorded even though, 

subsequently, the battery in the computer may have gone flat because dates 

were then not being correctly recorded.  He concluded his evidence in chief 

with the following: 
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“What I can say with absolute certainty is that this Appleshare PDS 

file has not been touched on this particular computer since the 14 – 

or certainly hasn’t been modified since 14 June 1996.” 

[19] Mr Irvine, as did Mr Russell, attributed the subsequent incorrect statement 

of a date on the computer as being due to the battery being flat.  If the 

battery became flat subsequent to an application this would not affect the 

correctness of a date recorded prior to the battery becoming flat.  However 

once the battery was flat it would affect the recording of the date that 

applied to applications then made.  Mr Irvine had seen such battery failures 

on other computers.   

[20] There was some cross-examination of Mr Irvine to the effect that the date 

was wrong for a reason other than battery failure and Mr Irvine agreed that 

this was possible.   The impact of his evidence was, however, that the dates 

recorded in 1996 were correct.  Mr Russell, who expressed the same view, 

was not challenged as to that view.   

[21] In his report (Exhibit D1) Mr Irvine concluded: 

“The Appleshare PDS file on the computer in question shows a 

creation date of 29-1-96 and the modification date of 14-6-96.  Other 

files on the computer appear to indicate that the date and time 

settings during this period were in fact correct even though the 

current settings are wrong due to the battery going flat.  

This indicates that no changes have been made to the Appleshare 

PDS file since that time and it has in fact been on that hard disk 

since that date and was not copied from another computer after 14-6-

96.  The data extracted from this file, produced as an exhibit in 

Court, therefore refers to files that at some stage have been located 

on that disk.” 
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[22] I have had the benefit of reading the reports of Mr Russell and Mr Irvine and 

of seeing them examined and cross-examined in court.  Much of their 

evidence is to the same effect.  Where differences occur, I prefer the 

evidence of Mr Irvine who, to my mind, was better qualified to give the 

relevant evidence and did so based upon his substantial relevant experience.  

Whilst Mr Russell had experience, it was not as directly relevant as that of 

Mr Irvine and was of a more limited nature.   

[23] The additional evidence introduced on the hearing of the appeal serves to 

confirm the conclusion his Worship reached, without the benefit of that 

evidence, that the computer found in the possession of the appellant is one 

and the same as that which was stolen from the Driver High School.   

[24] There is no dispute that there was material on the subject computer which 

was common with that on computers in the Driver High School laboratory.  

The computer that was stolen from the Driver High School was taken in the 

period 18 June 1996 to 21 July 1996.  It has now been established, beyond 

reasonable doubt, that the common material was placed on the subject 

computer on 29 January 1996 and was last modified on 14 June 1996.  The 

process of copying (or backing up) the whole of the invisible material from 

a computer in the laboratory to the subject computer would have involved an 

exercise using a specific program or the use of a substantial number of 

disks.  This could not have occurred inadvertently. Further, to do so would 

have led to the creation of a new modification date on the subject computer.  

In order to fit with the suggestion that this material was placed upon the 
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subject computer, either inadvertently by the appellant or by some other 

person who had been involved after the theft, would mean that the new 

modification date would be subsequent to 18 June 1996, that being the 

earliest date the computer could have been stolen.  This was not the case.   

[25] For the reasons expressed by his Worship and for the additional reasons set 

out above, I find as a fact that the computer stolen from the Driver High 

School is one and the same computer as that found in the possession of the 

appellant.  This has been established beyond reasonable doubt.  I therefore 

reject ground (1) of the grounds of appeal.   

[26] His Worship, having himself found that the evidence before him established 

beyond reasonable doubt that the subject computer and the stolen computer 

were one and the same, then proceeded to consider the explanations as to 

how the computer came to be in the possession of the appellant.  There were 

two competing possibilities.  The first, being that put forward by the 

prosecution, was that the appellant stole the computer from his place of 

work.  The second is that put forward by the appellant which his Worship 

ultimately found to be “too incredible to give it any credence at all”.   

[27] The appellant says he purchased the computer from a man identified as 

“Patrick”. This occurred in the following circumstances.  In June of 1996 

the appellant was driving his vehicle, accompanied by his de facto wife 

Ms Logan and by Mr Lopez, when a van pulled along side them and, whilst 

the vehicles were in motion, one of the occupants of the van enquired of the 
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appellant whether he wished to purchase some speakers.  The door of the 

van was opened to reveal what the appellant believed to be speakers in 

boxes.  The appellant “questioned the authenticity or legitimacy of those 

goods in the vehicle”.  The appellant says he indicated he was not interested 

in any speakers.  Shortly thereafter, when both vehicles stopped at a set of 

traffic lights, a further conversation took place in which the appellant says 

he said something along the lines of “perhaps I would have been interested 

if you had a computer”.   

[28] The appellant did not see the person again for “at least a month perhaps 

longer”.  The next occasion upon which they met was at the Parap Markets 

when the appellant, Ms Logan and Scott Davenport, were having a 

conversation.  They were interrupted by a person who identified himself as 

“Patrick”, and as the person involved in the earlier conversation regarding 

the speakers.  Patrick enquired of the appellant whether he was “still 

interested in purchasing a computer”.  The appellant confirmed that he was 

but said that he “wasn’t interested in any goods that were stolen”.  Patrick 

gave the appellant an address, and the appellant and Ms Logan attended at 

that address later in the day.  They are now unable to recall the precise 

location but gave evidence to the effect that it was at Calma Gardens, a 

housing estate situated near the corner of Stuart Highway and Bagot Road.  

On that occasion they located the unit by reference to the van which was 

parked outside.  The appellant inspected the computer and there was some 

negotiation regarding price.  The appellant and Ms Logan then left and made 
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enquiries regarding an appropriate price for the computer.  They 

subsequently returned and purchased the computer for $1800.  A receipt was 

provided.   

[29] It must be the appellant’s case that it was a mere co-incidence that the 

computer which he purchased in this unusual set of circumstances turned out 

to be one and the same as that which was stolen from the science faculty to 

which he had access in the school at which he worked.   

Ground 2 – Failure to comply with Browne v Dunn 

 

[30] In ground (2) of the grounds of appeal, the appellant complained that the 

trial miscarried by reason of procedural unfairness arising from the failure 

of the prosecutor to comply with the rule in Browne v Dunn (1893) 6 R 67.  

This particular complaint related to the cross-examination of the appellant, 

Ms Logan and Mr Davenport, regarding their account of the meeting with 

Patrick at the Parap Markets and, in relation to Ms Logan and the appellant, 

the general story that the computer was purchased from Patrick.   

[31] The rule in Browne v Dunn, was discussed by Hunt J in Allied Pastoral 

Holdings Pty Ltd v FCT (1983) 1 NSWLR 1 at 26 where he said: 

“… unless notice has already clearly been given of the cross-

examiner’s intention to rely upon such matters, it is necessary to put 

to an opponent’s witness in cross-examination the nature of the case 

upon which it is proposed to rely in contradiction of his evidence, 

particularly where that case relies upon inferences to be drawn from 

other evidence in the proceedings.” 
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[32] Hunt J had earlier observed (at 22-3): 

“There are many reasons why it should be made clear, prior to final 

addresses and by way of cross-examination or otherwise, not only 

that the evidence of the witness is to be challenged but also how it is 

to be challenged.  Firstly, it gives the witness the opportunity to deny 

the challenge on oath, to show his mettle under attack (so to speak), 

although this may often be of little value.  Secondly, and far more 

significantly, it gives the party calling the witness the opportunity to 

call corroborative evidence which in the absence of such a challenge 

is unlikely to be called.  Thirdly, it gives the witness the opportunity 

both to explain or to qualify his own evidence in light of the 

contradiction of which warning has been given and also, if he can, to 

explain or to qualify the other evidence upon which the challenge is 

base”. 

[33] However, not every breach of that rule of procedure calls for interference by 

a court on appeal.  In Marelic v Comcare (1994) 121 ALR 114 at 119 

Beasley J said: 

“The mere fact that the rule in Browne v Dunn has been violated does 

not mean, necessarily, that there should be a new trial.  Whether or 

not there should be a new trial depends upon the nature of the 

infraction, the remedy being within the discretion of the trial judge 

… The rule in Browne v Dunn is a procedural rule grounded in 

fairness, and its application must depend upon the circumstances of 

each case.  In Trade Practices Commission v Mobil Oil Australia Ltd 

(1984) 3 FCR 168; 55 ALR 527 Toohey J held (at FCR 181) that in 

circumstances where the respondent’s legal advisers were fully 

alerted before and during the hearing to the allegations made against 

the company and the evidence upon which the Commission relied, it 

was unnecessary to consider the operation of the rule in Browne v 

Dunn.  A similar approach was adopted by Spender J in Dolan v 

Australian and Overseas Telecommunications Corporation (1993) 

114 ALR 231 where his Honour held (at 236) that in the 

circumstances of that case, the failure to put the contents of a video 

to the medical witnesses produced no unfairness to the applicant.” 

See also Gutierrez v R  (1997) 1 NZLR 192 at 199.   
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[34] In his work Australian Evidence (3rd Ed.) Andrew Ligertwood observed at 

507: 

“It is at the trial level that the rule in Browne v Dunn is likely to be 

most influential.  Mere breach gives no rise to successful appeal and 

the party appealing must show a resulting miscarriage of justice, 

demonstrating, for example, that a party was improperly estopped 

from calling relevant information; that the denial of crucial comment 

makes the resultant decision unreliable; or that the Judge failed to 

explain to the jury that their prerogative to reject evidence remains 

whatever the degree of cross-examination.  In other words, it must be 

shown that the breach produced one of those consequences which are 

the rationale of the rule and that that consequence may have had a 

significant influence upon the resulting decision.”  

[35] In Seymour v Australian Broadcasting Commission (1989-90) 19 NSWLR 

219 at 225, Glass JA said of the rule in Browne v Dunn that it was not a 

rigid rule of exclusion: 

“… it is going altogether too far to contend that evidence which 

would otherwise be relevant to a conclusion for which one party 

contends should be disregarded because its implications have not 

been put to the party against whom the inference is to be drawn.” 

[36] In the same case Mahoney JA said at 236: 

“… failure to cross-examine a witness may not found such an 

assumption or render the course of the trial unfair if it is clear from 

the manner in which generally the case is being conducted that his 

evidence will be contested.” 

Later he said that in the circumstances of that case he did “not see that what 

happened resulted in any surprise or amounted to a miscarriage”. 

[37] In Browne v Dunn (supra), itself, Lord Herschell said at 70: 
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“Of course I do not deny for a moment that there are cases in which 

that notice has been so distinctly and unmistakably given, and the 

point upon which he is impeached, and is to be impeached, is so 

manifest, that it is not necessary to waste time in putting questions to 

him upon it.  All I am saying is that it will not do to impeach the 

credibility of a witness upon a matter on which he has not had any 

opportunity of giving an explanation by reason of there having been 

no suggestion whatever in the course of the case that his story is not 

accepted”. 

[38] Where there has been no cross-examination there is no requirement that the 

Court must accept the evidence not the subject of cross-examination.  This is 

particularly so if the evidence is contradicted by other evidence.  In 

Bulstrode v Trimball (1970) VR 840 at 848 Newton J said: 

“If a witness’ evidence upon a particular matter appeared in his 

evidence in chief to be incredible or unconvincing, or if it was 

contradicted by other evidence which appeared worthy of credence, 

the fact that the witness had not been cross-examined would, or 

might, be of little importance in deciding whether to accept his 

evidence.” 

[39] Sometimes the suggestion that the evidence is false or the conduct was 

motivated in a particular way is so manifest that it is not necessary to waste 

time in putting questions upon it, Seymour v ABC (supra) per Glass JA at 

225.   

[40] In R v Birks (1990) 19 NSWLR 677 at 688Gleeson CJ explained the purpose 

of the rule in Browne v Dunn as follows: 

“The central purpose of the rule is to secure fairness in the conduct 

of adversary proceedings.  That consideration provides the best 

guide, both to the practical requirements of the rule in a given case, 

and to the consequences which may properly flow from its non-

observance, including the remedies that are available to deal with a 

problem so created.” 
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[41] In relation to the evidence of the appellant and Ms Logan, the issues were 

clearly joined as between prosecution and defence.  It was the case of the 

prosecution that the appellant simply stole the computer from the school and 

it was subsequently found at his place of residence.  On the other hand, the 

appellant disputed that the computer was one and the same as that stolen 

from the school, but said that, in any event, he had acquired the computer 

from the person Patrick following contact being made at the Parap Markets.  

[42] Reading the transcript of the cross-examination of the appellant one is left 

in little doubt that his claim is being challenged.  Indeed it was put to him 

that his version of events was “not quite right and that what is right is that 

the computer was taken from the Driver High School”.  His response was “I 

didn’t take the computer from Driver High School.  I purchased the 

computer and I’m telling you the truth”.  

[43] His Worship proceeded to reject the evidence of the appellant noting that he 

found him to be “an unimpressive witness” and regarded “his story too 

incredible to give it any credence at all.”   

[44] In relation to the evidence of Ms Logan, there was no direct suggestion to 

her that she was being untruthful, but she was tested as to the detail of her 

version of events.  It must have been quite clear to her that there was a 

competing explanation for the circumstances in which the computer came to 

be in the possession of her de facto husband, the appellant.  It must also 

have been clear that an acceptance of the charge of stealing depended upon 
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her version of events being rejected by the court.  In the circumstances it 

was unnecessary to directly suggest to her that her evidence was challenged.  

This was patently clear from the circumstances of the matter.   

[45] His Worship was not prepared to accept the evidence of Ms Logan, and he 

surmised that she was “supporting, often in the same words as Mr  Clark, her 

partner’s account”.   

[46] Similar observations apply to the evidence of Mr Davenport.  His evidence 

corroborated the account of the appellant and Ms Logan in relation to 

meeting Patrick at the Parap Markets.  He was then recollecting a 

conversation that supposedly took place in July 1996.  He gave his evidence 

in August 1997.  In relation to that evidence his Worship indicated he had 

“some difficulty in regarding (the evidence) as being at all persuasive”.  His 

reasons for this were expressed as follows: 

“I can’t see that Mr Davenport looks like the sort of bloke who 

would lie in order to get a friend like Mr Clark, who doesn’t seem to 

be an especially close friend, off the hook in this matter, but I must 

say that although Davenport’s evidence ties in very well with Clark’s 

and Logan’s, it does not seem to me that any memory he has of this 

event is separate in either wording or content from theirs.  I find it 

difficult to believe someone in Davenport’s position, who hasn’t 

given this incident a thought from the time it happened until, at the 

earliest, March of this year would have any useful memories.  It 

doesn’t surprise me that Mr Davenport’s words are so reminiscent of 

the words of the defendant.  What I mean by that is, I don’t doubt 

Davenport was at Parap on a day that he did bump into Clark and 

Logan, on a day, and did speak to them about his holidays.  Whether 

he really has any memory of this chap approaching them and saying 

anything about a computer I don’t know.  I doubt whether Davenport 

knows either.  I suspect his memory has been hugely jogged and 

substantially formed by whatever questioning it was by Clark and/or 

Logan which led him to come to believe what he has put in his 
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evidence today.  I don’t regard him as a substantial a prop as he 

might be.”  

[47] The complaint of the appellant is that Mr Davenport was not challenged by 

the prosecutor putting to him that he was not telling the truth or that his 

memory had been contaminated in some way by the appellant.  His memory, 

it is said, was not tested by reference to other matters. 

[48] As with the evidence of the appellant and Ms Logan, it must have been clear 

to Mr Davenport and counsel below that the version of events provided by 

Mr Davenport, supporting as they did a small part of the evidence of the 

appellant and Ms Logan, was in dispute.  The nature of the case presented 

by the prosecution did not vary during the course of the hearing.  Ultimately 

his Worship rejected the version of events put forward by the appellant as 

being, in all of the circumstances of the matter, “too incredible to give it any 

credence at all”.  He was of the view that he “had been lied to by the 

(appellant) and Ms Logan”.  

[49] His Worship did not find Mr Davenport to be untruthful but rather 

considered that his memory had been “formed” by the conversations he had 

with others subsequent to this event.  The evidence was regarded by 

his Worship as not useful to him.  It was clear from what had gone before 

that this evidence was challenged and an adequate opportunity to meet that 

challenge was provided to the appellant and Mr Davenport, see Gutierrez v 

R (supra) at 199. The part played by the evidence of Mr Davenport in the 

outcome was a minor one indeed. In the circumstances any breach of the 
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rule in Browne v Dunn did not have a significant influence on the resulting 

decision. In the words of Mahoney JA in Seymour v ABC (supra) I am 

unable to see that “what happened resulted in any surprise or amounted to a 

miscarriage”. 

Ground 3 – Failure to properly apply the burden and standard of proof 

 

[50] The appellant complained that his Worship erred in his assessment of the 

evidence of Mr Davenport and, in particular, that part of the evidence which 

corroborated the account of the appellant and Ms Logan regarding the 

incident at the Parap Markets.  The effect of the submission was that this 

evidence was important, given that it demonstrated the appellant showing an 

interest in buying a computer soon after he had, according to the 

prosecution, stolen the computer from the school.   

[51] The appellant concedes that the learned Magistrate stated that he was 

satisfied beyond reasonable doubt that the incident did not occur.  However 

he says of his Worship that “his reasoning towards tha t conclusion reveals 

an error of approach”.  In fact his Worship did not find that a conversation 

at the Parap Markets did not occur, rather he found that the account of the 

events at Parap on that Saturday, as provided by the appellant and 

Ms Logan, was not true.  His Worship did not doubt that Mr Davenport was 

“at Parap on a day when he did bump into Clark and Logan, on a day, and 
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did speak with them about his holidays”.  What he did not accept was that 

part of the incident that was said to involve the pe rson “Patrick”.   

[52] In relation to the assertion that the person “Patrick” offered to sell to the 

appellant a computer, late in July 1996, his Worship rejected the evidence 

and in doing so expressly identified the basis upon which he proceeded as 

being beyond a reasonable doubt.   He concluded that the appellant and 

Ms Logan lied. In the process he considered whether the evidence of 

Mr Davenport (and others)was such as to create a reasonable doubt.  He 

decided the evidence did not do so and he provided his reasons for reaching 

that conclusion.  He regarded the evidence of Mr Davenport as being closely 

tied to that of the appellant and Ms Logan in both wording and content, and 

he suspected Mr Davenport’s “memory” had been “hugely jogged and 

substantially formed” by his conversation with the appellant and/or 

Ms Logan.  He did not regard Mr Davenport as a substantial prop to the 

version of events presented by the appellant and he expressed his difficulty 

in regarding the evidence of Mr Davenport “as being at all persuasive”. He 

concluded that Mr Devonport did not have “any useful memory”.  

[53] The evidence of Mr Davenport, and the approach of his Worship to that 

evidence, is to be considered in the context that his Worship regarded the 

version of events provided by the appellant and Ms Logan as being “too 

incredible to give it any credence at all”, and that he had been lied to by 

them.  He had only to consider whether the evidence of Mr Davenport raised 

any reasonable doubt in his mind.  Clearly it did not do so.  
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[54] His Worship reminded himself that he “must be vigorously careful to be sure 

that there is no explanation of Mr Clark’s possession of this computer 

consistent with his innocence, no rational explanation consistent with his 

innocence”.   

[55] In a case such as the present where the prosecution relies upon 

circumstantial evidence it is necessary that guilt should not only be a 

rational inference, but should be the only rational inference that could be 

drawn from the circumstances.  It is clear that his  Worship adopted that 

approach in this matter. 

[56] I am unable to accept that his Worship applied anything other than the 

appropriate burden and standard of proof. 

Ground 4 – The conviction is unsafe and unsatisfactory 

 

[57] The first basis of the attack on the conviction as being unsafe and 

unsatisfactory centred upon the conclusion reached by his Worship that the 

computer found in the possession of the appellant was one and the same as 

that which was stolen from the Driver High School.   I have discussed that 

matter above and need not revisit it. 

[58] In determining whether a verdict is unsafe or unsatisfactory I must consider 

whether, upon the whole of the evidence, it was open to his Worship to be 

satisfied beyond reasonable doubt that the appellant was guilty.  In that 
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regard I must bear in mind that his Worship has the primary responsibility of 

determining guilt or innocence, and has had the benefit of having seen and 

heard the witnesses, M v The Queen (1994) 181 CLR 487.  I must also bear 

in mind that a verdict may be unsafe or unsatisfactory notwithstanding that 

there was evidence sufficient to entitle his Worship to convict, Morris v The 

Queen (1987) 163 CLR 454.   

[59] In this case his Worship noted there were two competing versions of events 

provided to him.  The first was that the appellant stole the computer.  The 

second was that put forward by the appellant, supported by Ms Logan and, 

to some extent, by the witnesses Mr Lopez and Mr Davenport.  As I have 

noted above, his Worship found, after “really careful consideration”, he was 

lied to by the appellant and by Ms Logan.  He found the appellant’s story 

“too incredible to give it any credence at all”.  There was a sound basis for 

reaching this conclusion.   

[60] In this matter there was a series of coincidences and factors which, in my 

view, support the view expressed by his Worship that the appellant’s story is 

too incredible to give it any credence at all.  Those circumstances are as 

follows: 

(1) The computer stolen from the Driver High School was one and the 

same as that found in the possession of the appellant. 

(2) The appellant wished to acquire a computer. 
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(3) The appellant was a teacher at the Driver High School at the relevant 

time.  He was one of approximately seven people who had a key to 

the science faculty room from which the computer was stolen. 

(4) It was “extremely unlikely” that there was any sign of a forced entry 

into that room at the relevant time, although that fact was not 

established beyond reasonable doubt. 

(5) The appellant gave evidence that he was concerned not to purchase a 

stolen computer and yet, if he did purchase the computer, it was in 

the following circumstances:  

(a) he purchased a computer which was of identical make and 

model to one he learned just days before had been stolen from 

his place of employment; 

(b) all identifying marks had been removed from the computer;  

(c) the appellant wrote his own Northern Territory driver’s licence 

number onto the computer to identify it.  He said, in his record 

of interview, that there was no serial number on the computer 

when he purchased it.  The area where he wrote his licence 

number was “sticky”;  

(d) the appellant was provided with a receipt (which the appellant 

says he insisted upon) which included an identifying number 

apparently relative to the computer.  That identifying number 

was not checked by Mr Clark and, indeed, no such number 
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appeared on the computer.  The appellant said he did not look 

for any distinguishing marks or serial numbers on the machine;  

(e) the appellant had cause to question the “authenticity or 

legitimacy” of goods he had been offered by the person 

“Patrick” on an earlier occasion and he agreed he was “pretty 

suspicious about this fellow”; 

(f) the person “Patrick” is said to have identified the appellant at 

the Parap Markets notwithstanding the fleeting nature of the 

meeting over a month earlier when the appellant was seated in 

a car and was (as his Worship said) only a potential customer 

unsuccessfully approached; 

(g) he purchased the computer from that person at a unit in Parap 

on a Saturday afternoon after having met the person only once 

before, and then in the unusual circumstances of the incident 

which occurred on the Stuart Highway; 

(h) the appellant had the purchase price for the computer readily 

available in cash. 

(6) After he acquired the computer the appellant had some difficulty 

with it and sought advice from a fellow teacher, Mr Stirrat.  He mis-

described the computer to Mr Stirrat as being “a power book, a lap 

top kind of computer” rather than what it in fact was, a model LC630 

Apple Mac computer.  This is not a lap top computer.   He also 
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described the computer as having been purchased “overseas”.  Mr 

Stirrat gave this evidence in cross-examination. The appellant was 

taken (in a general sense) to that conversation by his counsel and by 

his Worship. He suggested Mr Stirrat was mistaken as to the 

description of the computer but did not comment at all on the 

suggestion the purchase occurred overseas. Mr Stirrat said that the 

appellant was invited to bring the computer to work but he did not do 

so.  Mr Stirrat was familiar with the computer that had been stolen 

from the school. 

(7) Senior Constable Iddon informed the appellant on 5  March 1997 at 

Driver High School that he had a search warrant relating to the 

premises occupied by the appellant.  He agreed to meet the appellant 

at those premises in order to conduct a search relating to the missing 

computer.  When Senior Constable Iddon arrived at the premises a 

short time later the front door was locked and was opened by 

someone other than the appellant.  Senior Constable Iddon entered 

the premises where he saw the appellant in possession of a computer 

keyboard that he was in the process of carrying to the outside of the 

premises.  The Senior Constable followed him and found the 

appellant with a computer visual display unit, a hard drive and the 

keyboard.  The appellant was described as being “flustered” and 

“breathing very rapidly, he was sweating”.   
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[61] Leaving aside the considerable advantage his Worship had in assessing the 

credibility of the various witnesses as they presented themselves in the 

witness box, there was, in my view, ample justification for his conclusion 

that the version of events provided by the appellant was beyond belief.  In 

my view the suggestion that this verdict was unsafe or unsatisfactory cannot 

be sustained. 

[62] One final matter was raised by the appellant.  He submitted  that 

his Worship could not rule out the prospect that the appellant had received 

the computer knowing it had been stolen rather than having stolen it himself.  

Of course the appellant was not charged with this offence and, if it be that 

he received it, then, it was submitted, this would provide an explanation for 

his possession of the computer in the rather unusual circumstances that 

prevailed.  The difficulty with the submission is that it is not something the 

appellant himself says is the case, and it does not overcome the 

extraordinary series of coincidences discussed above. 

[63] The suggestion that some other person stole the computer from the room to 

which the appellant had access at his workplace, without leaving visible 

signs of entry, and then by chance the thief came across the appellant (a 

person otherwise unknown to him) and offered him the computer in the 

circumstances described earlier in these reasons is a series of coincidences I 

am unable to accept.  If one adds to this the consequence that the appellant 

would have purchased the computer in circumstances where he must have 
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known it had been stolen from his own workplace shortly prior to the date of 

purchase the submission is unsustainable. 

[64] I dismiss the appeal. 

 

______________________ 


