
 

Shepherd &  Anor v  Chief  Executiv e Officer (Housing)  [1999] NTCA 128 

 

PARTIES: JOHN STEPHEN SHEPHERD 
 

 and MARY JANE NAGLE 

 

 v 

 

 CHIEF EXECUTIVE OFFICER (HOUSING)  

 

TITLE OF COURT: COURT OF APPEAL (NT)  

 

JURISDICTION: SUPREME COURT OF THE NORTHERN 

TERRITORY exerc is ing Territory jurisdic tion  

 

FILE NO: AP 15 of  1999 

 

DELIVERED: 24 November 1999 

 

HEARING DATES: 29 September 1999 

 

JUDGMENT OF: MARTIN CJ ,  MILDREN & BAILEY JJ  

 

 

REPRESENTATION: 

 

Counsel:  

 Appellant: Mr Mc Intyre 

 Respondent: Mr Southw ood 

 

Solicitors:  

 Appellant: Darw in Community Legal Servic e 

 Respondent: Ms Kate Stevens ,  Morgan Buc kley  

 

Judgment c ategory c lass if ication: C 

Judgment ID Number: mar99033 

Number of  pages : 8 

 
 



 1 

IN SUPREME COURT 

OF THE NORTHERN TERRITORY 
OF AUSTRALIA 

AT DARWIN 

 
Shepherd & Anor v  Chief  Executive Off icer (Housing)  [1999] NTCA 128 

No. AP 15 of 1999 

 
 BETWEEN: 

 

 JOHN STEPHEN SHEPHERD 

 and MARY JANE NAGLE 

 Appellants 

 

 AND: 
 

 THE CHIEF EXECUTIVE OFFICER 

(HOUSING) 

 Respondent 

 

CORAM: MARTIN CJ, MILDREN & BAILEY JJ 
 

REASONS FOR JUDGMENT 

 
(Delivered 24 November 1999) 

 

MARTIN CJ 

 
[1] This appeal is brought from a decision of Angel J on 18 June 1999, refusing 

relief in the nature of certiorari to quash the decision of the respondent as 

landlord of premises in Parap under the Housing Act  1982 (NT), to issue a 

notice to quit to the appellants as tenants of the premises.  

[2] There are proceedings pending in the Local Court where the respondent 

seeks an order of possession of the premises.  If the notice to quit is 

quashed, the application before the Local Court must fail since the giving of 

such a notice is a pre-condition to the application for the warrant of 

possession. 
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[3] The parties entered into a written tenancy agreement on 1 October 1997.  

The appellants were weekly tenants paying a weekly rental in advance, a 

periodical tenancy under s 61(1) of the Tenancy Act . 

[4] The agreement appears to be in a common form containing, inter alia, a 

covenant by the appellants to use the premises solely for the lawful purposes 

of the tenant for residentia l accommodation and no nuisance or any act 

which would be an annoyance danger or nuisance to the commiss ion or the 

owner or occupiers of adjoining others or near neighbours shall be 

committed or suffered to be done on the premises (Clause 2(j)).  

[5] The notice to quit required the appellants to quit the premises on or before 

29 March 1999 and warned that if they failed to do so the respondent might 

apply for the warrant of possession.  The notice stated that it was served 

pursuant to s 42A (requiring the notice to be in writing) and s 47 of the 

Tenancy Act  upon the ground provided in s 47(2)(b), that is, that they had 

failed to observe a condition of the lease, namely that set out in Clause 2(j).  

Brief particulars were given.  Additiona l grounds relied upon the same 

alleged breach. 

[6] The appellants, through their solicitor, took issue with the allegat ions made 

and claimed that they were entitled to an adequate opportunity to present 

their case before the respondent.  They claimed that the decision to evict 

them would give them no alternative than to “return to the long grass”.  

There was further correspondence going to the merits of the grounds relied 
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upon by the respondent but his ultimate response was that the appellants 

would have their opportunity to “defend themselves in court” upon the 

application for the warrant.  

[7] The application for the warrant dated 22 April 1999 was made under s 48 of 

the Act which provides that where a notice to quit has been given which 

complies with the Act, the lessor may at any time within 60 days after 

expiration of the term of the notice apply to the Local Court for a warrant of 

possession.  The application was also endorsed with the particulars 

prescribed by r 30 of the Local Court  Rules and Form 30A asserting that: 

1. the respondent was the lessor; 

2. notice to quit had been given on 13 March 1999; 

3. the notice required the lessee to quit the premises by 29 March 1999;  

4. the date in 3 is less than 60 days ago, and  

5. a copy of the notice to quit was attached.  

It was served upon the appellants with advice as to the place and time of 

hearing. 

[8] The appellants’ application put forward a number of grounds upon which 

they say the respondent failed to accord natural justice and procedural 

fairness to them.  The appellants say that before issuing a notice to quit, 

the respondent is obliged to act in accordance with the rules of natural 
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justice, or procedural fairness, and give them an opportunity to be heard in 

relation to the ground upon which he proposes to rely.  His Honour ruled 

against them on the basis that the appellant’s rights were not affected by 

the giving of the notice to quit and they would have their opportunity to be 

heard before the Local Court upon the hearing of the respondent’s 

application for the warrant.  

[9] The appellants argue that his Honour erred in that despite the long-stand ing 

practice of that court to hear and determine the merits of the grounds relied 

upon in a notice to quit, it only has jurisdic t ion to examine whether the 

procedural requirements as to form and the giving of the notice have been 

followed, and if so, it is obliged to make the order sought.  The respondent 

accepts that it must make out the ground which it specifies in the notice to 

quit upon its application for the warrant.  But of course it could no t confer 

jurisdict ion upon the court if it did not have any.  

[10] The Tenancy Act  (the Act) recognises that at common law a notice to quit is 

a means by which a periodic tenancy may be terminated by one party 

without the consent of the other (s 45 and see Arnold v  Mann (1957) 99 CLR 

463; and Bailey J in Mason v  Northern Territory Housing Commission  

(1997) 6 NTLR 152).  The statute however significantly modifies the basis 

upon which the notice to quit may be given.  

[11] If the lease is not for a fixed term, the lessor may give notice to quit without 

specifying a ground in which case the period of notice is to be 60 days 
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(s 47A), otherwise the landlord is restricted to relying upon particular 

grounds as found in s 47(2) and the prescribed period of notice in each case.   

In this case the respondent relied upon the breach of condition of the 

tenancy agreement referred to and gave the prescribed period of notice of 14 

days (s 47(2)(b)).  The termination of the tenancy depends upon the validity 

of the notice to quit just as it did at common law. 

[12] There is a special procedure for terminating the tenancy and recovering 

possession of a dwelling by summary process in circumstances set out in 

s 57.  It is a limited alternative means of termina ting the tenancy and 

obtaining possession and has no bearing upon this case.  

[13] The dangers inherent in a landlord’s exercise of a common law power to 

take possession of the land by way of self help (see for example Brook ing 

and Chernov  Tenancy Law and Practice in Victoria, 2 n d Ed par 285 – 288) 

are obviated by the provisions of the Tenancy Act  relating to repossession.  

The common law and contractual rights of re-entry are subject to s 42 which 

provides that a person should not, except in accordance with an order of the 

court, enter premises of which a person has possession as a lessee under a 

lease, whether entry is effected peaceably or otherwise.  A landlord entering 

without a court order is guilty of an offence (s  64). 

[14] When a lessor has given to a lessee a notice to quit which complies with Pa rt 

VII the Act (includ ing s 47) the lessor may apply within 60 days after the 

expiration of the term of the notice for a warrant of possession (s 48).  The 
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Local Court Rules relating to applications under that section prescribe the 

form of application.  The form (see above) is addressed to the lessee and 

informs the lessee that the applicant applies to the court for a warrant of 

possession of described premises.   

[15] Counsel for the appellant particular ly relied upon the reasons of Badgery-

Parker J in Nicholson v  NSW Land and Housing Corporation  (Supreme 

Court of New South Wales, unreported 24 December 1991) in support of the 

proposition that the appellants were entitled to be accorded natural justice 

prior to the issue of the notice to quit.  An examination of that decision 

reveals that his Honour was there concerned with a notice to quit under s  58 

of that State’s Residential Tenancies Act  in which it was not necessary to 

state any grounds (see s 47A of the Tenancy Act  NT).  That case is 

distinguishab le from this on that basis.  The proceedings in question there 

have nothing to do with the issues in this case.  

[16] The scheme of the Act and Local Court  Rules applying in this case do not 

offend the princip les referred to in The Literature Board of  Rev iew v  HMH 

Publishing Company (1960) Qd R 261 and Carroll v  Sydney City Council 

(1989) 15 NSWLR 541 which were also relied upon by the appellants.  

[17] The appellants referred to the Housing Assistance (Form of Agreement) 

Determina tion No 1 of the Commonwea lth which schedules an agreement 

between the Commonwea lth, States and Territories relating to housing 

assistance to persons of low incomes.  There is nothing in that agreement 



 7 

which throws any doubt upon his Honour’s decision.  It does not purport to 

place people on low incomes beyond the law, nor does it seek to give them 

any special advantages once accommodated in housing provided under the 

agreement.  Indeed, the agreement particular ly provides in cl 4(3)(e) that it 

is intended that “rental housing provided to consumers will provide for 

security of housing tenure, subject to compliance by the tenants of the 

tenancy conditions that are consistent with Residentia l Tenancies and other 

applicable legis lat ion”.   

[18] The appellants may be at relative disadvantage to others when it comes to 

economic power, and be entitled to be given special consideration when 

public housing is available in terms of the agreement, but they are then to be 

treated equally before the law with other tenants.  

[19] The statement that a notice to quit was given is an allegat ion that a valid 

notice to quit was given complying with the relevant provisions of the Act.  

A notice not complying with those requirements could not operate to 

terminate the tenancy and could not be made the foundation of an 

application for a warrant of possession under s 48.  

[20] The form of application does not provide for any express allegat ion that the 

ground specified in the notice to quit is true (nor does it appear that there is 

any provision for a defence to be raised as a plea prior to the hearing).  

However, it cannot be that simply by typing into the notice to quit a 

permissib le ground the notice is made valid; mere form cannot be enough.  
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The assertion that the notice to quit is in the form attached to the application 

for the warrant, is an assertion that it not only complies with the statute, but 

that the ground asserted is true.  The onus lies upon the applicant to prove it.  

The notice to quit does not operate so as to terminate the tenancy unless it 

complies with Part VII includ ing s 47; it is only when a notice to quit which 

so complies has been given by the landlord that an application may be made 

for the warrant.  Compliance is not a matter of form but of substance.  The 

ground specified cannot be groundless and yet be in accordance with the 

Act.  The past practice of the Local Court has been to hear and determine 

whether the ground specified is true.  It had jurisdict ion to do so and has 

jurisdict ion to do so now. 

[21] I would dismiss the appeal, with costs.  

MILDREN J: 

[22] I have had the opportunity to read a draft of the judgment prepared by the 

Chief Justice.  I concur with his Honour’s reasons and the orders he 

proposes and have nothing to add.  

BAILEY J: 

[23] I have had the opportunity to read a draft of the Chief Justice’s judgment.  I 

agree that the appeal should be dismissed for the reasons given by his 

Honour and that the appellants should pay the respondent’s costs of the 

appeal. 


