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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

No. 10 of 1997 

 

 

 

  BETWEEN: 

 

 

  CARL CARLSEN 
   Appellant 

 

  AND: 

 

  AAT KINGS TOURS PTY LTD 

   Respondent 

 

 

CORAM: Angel J 

 

REASONS FOR JUDGMENT 

(Delivered 11 February 1998) 

 

 This is a worker’s appeal from the decision of the Work Health Court 

given on the 15 January 1997.  Learned Magistrate Deland determined that the 

worker was entitled to weekly payments of compensation for the period 

26 March 1993 up to and including 28 April 1993 and any medical expenses 

until the end of 1993.  She found that there was no incapacity from 

23  February 1994 to the date of the hearing, as a result of a September 1992 

injury, and that any disability during that period was the  result of an injury 

that occurred to him whilst on holidays, and was not connected with work.  In 
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addition to this she found that the employer had not complied with the notice 

provisions of s85 for the September 1992 injury, and therefore liability for the 

claim had not been properly disputed.  

 

 Mr Carlsen was employed by the respondents as a coach driver, from 

1991.  He had had back problems over the years, and on average sought 

chiropractic treatment once a year.  He incurred an injury to his back in May 

1992 as a result of lowering the engine bay door on the coach.  This injury was 

mentioned to his employer when he got back to the Alice Springs depot.  The 

symptoms of this injury however subsided and he was able to continue his 

duties.  The worker believed at the time that this injury was muscular and 

would resolve itself so he never put in a claim for compensation.   

 

 In September 1992 he suffered a further injury to his back, which resulted 

from driving a poorly designed vehicle.   Pain was felt for the first time in his 

lower back, down his legs and to his feet as a result of this injury.  His 

employer was told of this injury and a request was made to change vehicles, 

and treatment was sought for the pain.  The pain for this injury persisted 

though it varied in strength.  No claim for compensation was made for this 

injury at the time.   

 

 In January 1993, whilst on a promotional tour to Melbourne, he told the 

Operations Manager about his back pain and he was advised to put in a claim.  

This was done when he returned to Alice Springs.   
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 The appellant was informed by phone, whilst he was on tour in the Bungle 

Bungles, that his claim would be disputed but that his claim would be paid.  

There was at this stage no claim for weekly compensation, it was only medical 

expenses that were being paid.  The appellant provided his medical accounts to 

the insurer between February 1993 and February 1994 and they were paid. 

 

 Whilst on holidays in January 1994 in Queensland, he suffered serious 

back pain.  A Magnetic Resonance Imaging demonstrated a large disc 

prolapse.  The appellant continued to send his medical expenses to the insurer, 

he continued to work in a reduced capacity. The insurers were advised on the 

14 June 1994 by their solicitors that they were not liable for any payments in 

respect of the claim.  In response to this the appellant brought an application 

in the Work Health Court seeking compensation for partial incapacity.  It is 

from the decision upon this application that the appellant appeals.  

 

 The appellant’s grounds of appeal are as follows: 

 

  1.  Her worship erred in law in failing to find that the effect of the  

non compliance with section 85 of the Work Health Act was that 

the employer was deemed liable for the compensation claimed 

pursuant to section 87 of the Act until an application to cease 

the deeming was made by the employer or a section 69 notice 

was issued and no such application has ever been made or notice 

issued. 
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2. Her worship erred in law in failing to find that the notice of the  

May 1992 injury was given as soon as practicable as required by  

section 80(1) of the Act.  

 

  3. Her worship erred in law in failing to apply the provisions of  

section 82(3) in relation to the May 1992 injury. 

 

  4.  Her worship erred in law in finding “that after a relatively short  

period of time after September 1992 the pain in the worker’s 

back reduced to its pre-September state” when there was no 

evidence to support such a finding. 

 

5. Her worship erred in law in finding that the protrusion which  

occurred, occurred at a time when he was on holidays when  

there was no evidence to support such a finding. 

 

6.  Her worship erred in law in finding “I do not consider any 

incapacity from the 23 February 1994 to the present date and 

continuing is a result of an aggravation, acceleration, 

exacerbation, recurrence or deterioration of a pre-existing 

injury.”. 
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Ground 1 

 

 Her Worship found that in regard to the September 1992 injury s85 had 

not been complied with.  Section 85 provides as follows: 

 

  “85. DECISION AS TO ELIGIBILITY FOR COMPENSATION 

 

(1) An employer shall, on receiving a claim for  

compensation – 

 

(a) accept liability for the compensation; 

 

(b) defer accepting liability for the compensation;  

or 

 

    (c) dispute liability for the compensation, 

 

    and shall notify the person making the claim of the 

employer’s decision within 10 working days after 

receiving the claim.” 

 

 In this case the worker was informed orally, which does not meet the 

requirements of the section.  The worker received a formal notice but not until 

mid April, which was out of time.  The learned Magistrate had the following to 

say about the lack of notice: 

 

  “I consider, however, that the employers are liable to pay for his  

medical costs up until the end of 1993 given that, they did not 

properly dispute their liability for compensation at the time of 

receiving notice of that claim. 
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They are therefore, liable for weekly payments for the period 26.3.93 

up to and including 28.4.93, plus the cost of any, medical treatment 

until the end of 1993.  I note that the employer states that they are 

only liable for “reasonable” medical costs in that time.  However, as 

they did not dispute liability, I do not consider their contention that 

on the evidence before me the medical costs were not reasonable, is 

sufficient to remove their liability for paying medical costs until the 

end of 1993.”  

 

 The appellant disputed the learned Magistrate’s approach here.  The 

appellant argued that the learned Magistrate was compelled to find that if the 

notice provisions of s85 had not been complied with that section 87 applied, 

and therefore she could not proceed to consider issues of incapacity and 

compensation. Section 87 is as follows: 

 

  “87. FAILURE TO DECIDE WITHIN SPECIFIED PERIOD  

 

  Where, within the times specified in section 85, an employer does  

not comply with that section, the employer shall, until such time as 

the Court orders otherwise, be deemed to have accepted liability for 

the compensation claimed in so far as the claim is in respect of 

compensation payable under Subdivisions B and D of Division 3.”  

 

 The appellant argued that the effect of s87 is that the employer is deemed 

liable until the Court makes an order under s104, or the employer makes an 

application under s69 to cease the deeming.  The consequence that flows from 

this, it was said, is that the employer remains liable until such time these 

matters have been determined.  The appellant says that the learned Magistrate 
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was unable to make final decisions on these matters until such procedures 

were instigated. 

 

 The answer to this contention is in the decision of the Court of Appeal in 

Schell v Northern Territory Football League (1995) 5 NTLR 1 at 6-7: 

 

  “As we have already observed, the words inserted into the section  

(s87) were appropriate to confer upon the Court the widest possible 

discretion.   They are clear and unambiguous.  If the legislature had 

intended that the employer could only be released from the effect of 

the section in the manner argued for by the worker, we would have 

expected the legislature to have said so, for example, by saying ‘ 

until the Court otherwise orders upon proof by the employer that it is 

not liable to pay the compensation claimed’.  There is no injustice to 

the worker if the words of the section are thus construed.  The 

employer will still bear the onus of satisfying the Court that the 

discretion should be exercised in its favour.  In most cases this 

would require, as a minimum, some reasonable explanation for the 

delay, satisfaction that there would be no hardship or prejudice to the 

worker which could not be cured, and proof that the employer has a 

meritorious defence …  

 

Nor should this Court generally compel the Work Health Court to 

determine how, as a matter of practice and procedure, applications of 

this kind should be dealt with.  Much might depend upon the way in 
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which the application comes to be made to the Court.  The Act makes 

it clear that all matters of practice and procedure are, Subject to the 

Act and rules of that Court, in the discretion of the Court or 

magistrate hearing the application: see s95, and the observations of 

Mildren J in Consolidated Press Holdings Limited v Wheeler (1992) 

109 FLR 241 at 246.  The appropriate procedure to be adopted will 

very much depend upon the circumstances which have arisen.  This 

will no doubt vary according to whether or not the worker has 

commenced any proceedings, whether those proceedings are an 

appeal under  s69 or an application under s104, and if the latter, the 

nature of the relief sought in proceedings, the strength of the 

employer’s application and whether or not the facts are in serious 

contest .  In some cases it may be best to deal with the employer’s 

application as a preliminary issue or at a preliminary conference 

upon affidavits.   In others, for example, on application by the 

worker for a declaration of liability, it may be best to leave that issue 

if the strength of the employer’s  application appears weak, until 

there is a formal hearing of the worker’s application.  In such a case 

the worker could upon proof of service of his claim and any lack of 

response thereto rest upon the deeming effect of s87, close his case 

thereby forcing the employer to call evidence that it is not liable, and 

then call his own evidence in reply. ”  

 

 This application was an application to hear disputes about incapacity and 

compensation.  The issue of s85 was largely subsumed by the general hearing, 
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and implicit in her Worship’s findings is that any deeming was terminated by 

her finding.  As pointed out in Horne v Sedco Forex Australia (1992) 106 FLR 

373, the Court has the jurisdiction (see s94) to hear issues of incapacity.  It 

was in the learned Magistrate’s discretion to take the approach she did.  It has 

not been shown that her discretion miscarried.  Ground 1 is dismissed. 

 

Grounds 2 and 3 

 

 Section 80 (1) provides as follows: 

 

  “80. NOTICE OF INJURY AND CLAIM FOR COMPENSATION 

 

  Subject to this Act, a person shall not be entitled to compensation  

unless a notice of the relevant injury has, as soon as practicable, 

been given to or served on the worker’s employer.  

…..” 

 

 The learned Magistrate found that for the May 1992 injury the notice 

provision had not been complied with.  She said: 

 

  “I consider no notice was given of the May 1992 injury because on  

the evidence before me, I do not consider that that is the date on 

which the injury occurred and it is for that reason, that the worker 

was not alerted to the fact that notice should in fact have been given.  

On the basis of the documentation provided to me, it would seem that 

the first notice of  the May 1992 injury which the employer had, was 

the claim for compensation filed with the Court on the 15 July 

1994.” (p33) 
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For that reason with respect to the May 1992 injury I do not consider 

the claim has properly been brought pursuant to the Work Health 

Act.  And, accordingly, that claim is dismissed.” (p34) 

 

 The appellant submitted that there was no evidence to support this 

finding.  It was submitted that the only evidence given was by the worker, and 

that evidence was to say that he had given his employer Mr Stapleton oral 

notice.  Mr Stapleton said he did not recall the conversation.  The appellant 

was not correct to suggest that the respondent needed to provide evidence to 

show that notice was not given, the onus is on the worker to show that notice 

was given.  The fact that such evidence was given and it was uncontradicted, 

does not mean that the learned Magistrate had to accept that evidence.  For 

whatever reasons, the Magistrate did not accept the worker’s evidence and that 

can not be challenged.  I therefore must also dismiss the second ground of 

appeal. 

 

 The third ground of appeal relates to the second.  This ground was that 

the learned Magistrate failed to apply the provisions of s82(3)having found 

that there was no notice to the employer. 

 

 Section 82(3) provides: 

 

  “A defect, omission or irregularity in a claim for compensation or a  

medical certificate under subsection (1)(b) shall not affect the 

validity of the claim and the claim shall be dealt with in accordance 

with this Part unless the defect, omission or irregularity relates to 
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information which is not within the knowledge of or otherwise 

ascertainable by, the employer or his insurer.”. 

   

 The appellant argued that if there was no notice, as found by the learned 

Magistrate, then s82(3) should apply to override that omission. It was argued 

on the basis that the injury was within the knowledge of the employer or 

otherwise ascertainable.  This is unlike the case in Maddalozzo and ors v 

Maddick 84 NTR 27, where the section was applied to a late medical 

certificate.  The omission here is of a much more substantial nature.  It relates 

to the giving of notice, not to the claim.  No notice was given because the 

worker did not learn until later the significance of his pain.  He had no reason 

to give notice.  This section can not be used to avoid the fact that no notice 

was provided, as found by the learned Magistrate.  In addition it is difficult to 

see how this fact could have been within the knowledge of the employer.  This 

section is to deal with procedural mistakes made by an employee about issues 

already known or reasonably accessible to the employer about the claim.  This 

is no such case. 

 

 I therefore dismiss grounds 2 &3. 

 

Ground 4 

 Again ground 4 seeks to challenge one of the learned Magistrate’s finding 

on the evidence, this time dealing with the September 1992 injury.  The 

learned Magistrate said: 
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  “I consider on the evidence before me that after a relatively short  

period of time after September 1992 the pain in the worker’s back 

reduced to it’s pre-September state.  I am not satisfied that the 

worker has, as a result of the injury suffered in September 1992, 

continued to be incapacitated to a greater extent than he was pre-

September 1992 or indeed pre-May 1992.  I note the contents of the 

attachment in exhibit R17 : “I never bothered to report the incident 

for other than a touch of back weakness for a while after the 

conclusion of the tour I felt O.K.”   (p35) 

 

 She added later on: 

  

  “On the evidence before me, it is difficult to ascertain a time at  

which the back pain reduced after September 1992 to a pre-

September 1992 level.  But it would seem that up until the end of 

1993 Mr Carlsen was able to carry on his duties except for a period 

from the 26 th March 1993 to the 29 April 1993 which is covered by 

medical certificates of Dr Titus.” (p35)  

 

And later on…. 

 

  “I am of the view that prior to January 1994, Mr Carlsen’s condition  

had reverted to his pre-September 1992 condition.  I do not consider 

there is evidence before me sufficient to satisfy me on the balance of 
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probabilities, that he suffered a permanent partial incapacity as a 

result of that September 1992 incident.” (p36)  

 

 The appellant argued that there was no evidence to sustain this finding.  

However  there was evidence as provided by the worker himself, in particular 

his comments on his worker’s compensation claim, that suggested that the 

injury had lessened in its incapacitating nature after September 1992.   

Therefore, like ground 2, I am unable to overrule the Magistrates finding, and 

must dismiss this ground of the appeal also.  

 

Ground 5 

 This ground is also concerned with the lack of evidence to support a 

finding that the January 1994 injury occurred whilst the worker was on 

holidays and that it was not an aggravation of the injuries he had suffered at 

work previously.  There was evidence from Dr Tan that the injury was 

connected with the May 1992 injury, as well as evidence from the respondent’s 

doctor, Dr Schaeffer suggesting that there was a progression leading to the 

disc prolapse that occurred whilst he was on holidays.  Dr Schaeffer also said 

that this condition was degenerative and constitutional.  The respondent 

submitted that it is clear from the evidence that the disc prolapse occurred 

whilst he was on holidays, and that this is confirmed by the doctors, and 

insists that the medical evidence is such to suggest that it could not have 

occurred earlier.  Indeed the medical evidence says that the disc resorbed, 

making his back better, and that this was verified by the CAT scans.  The 

injury occurred without insult, adding weight to Dr Schaeffer’s assessment 
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that the condition was degenerative, and therefore unrelated to work injuries.   

It appears that there was no persuasive evidence to suggest that this injury 

correlated with the previous work injuries complained of.  This being so, I 

therefore see no ground to challenge the learned Magistrate’s finding.  I 

dismiss ground 5.  Given the above I must also dismiss ground 6.  There was 

evidence to support a finding that the incapacity suffered between the 23 

February 1994 to the day of the hearing was not related to the September 1992 

injury.  There was evidence to show that this was not an aggravation of a pre -

existing injury, but rather that it was a degenerative, constitutional condition, 

not an injury stemming from work.  There is no ground to challenge the 

learned Magistrate’s findings of fact and no error of law is disclosed.   

 

 The appeal is dismissed. 

 


