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AT DARWIN 

 

No. 381 of 1991 

 

 

 

  BETWEEN: 

 

  POWER AND WATER AUTHORITY 
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  AND: 

 

  ALICE SPRINGS ABATTOIRS PTY  LTD 

   Defendant 

 

 

CORAM: MARTIN CJ. 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 8 August 1997) 

 

 

 The plaintiff’s claim against the defendant is for the cost of the supply of 

electricity to Lot 3202 Smith Street, Alice Springs, for a period between June 

and October 1988.  It is not disputed that prior to 7 June 1988 the defendant 

was supplied with electricity by the plaintiff to that lot, but it contends that on 

14 or 15 June, the plaintiff became aware that it had discontinued the use of 

the supply of electricity at those premises and that it is therefore not liable for 

the cost of supply thereafter.  That defence is based upon the then Electricity 

By-laws (NT) 1981, Regulation No 21, bylaw 7(c) which reads: 
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“... if the consumer intends to discontinue the use of electricity, he shall 

give to the Commission not less than 48 hours written notice of his 

intention to so discontinue and that if no such notice is given, the 

consumer will be liable for the cost of electricity supplied to his electrical 

installation until such time as the meter is first read after the Commission 

becomes aware that a consumer has discontinued the use of the supply of 

electricity;” 

 

 By its amended defence, the defendant admits that the plaintiff supplied 

electricity to it until 7 June 1988, but denies the plaintiff supplied it 

thereafter.  Relying on bylaw 7(c), it asserts that in about June 1988, the 

plaintiff was notified by Mr Milson Hayward that Computer Decor Pty Ltd, 

trading as Alice Springs Meatworks, had entered into occupation of Lot 3202 

and that henceforth the plaintiff should forward the electricity accounts for 

that lot to that company for payment.  It is therefore claimed that the plaintiff 

became aware that the defendant had discontinued the use of the supply of 

electricity to that lot at the time Mr Hayward notified it that Computer Decor 

Pty Ltd had entered into occupation of the land.  Alternatively, the defendant 

asserts that the plaintiff became aware that it had discontinued the use of the 

supply of electricity at the time it received payment by Computer Decor Pty 

Ltd of the electricity account for the period 8 June 1988 to 7 July 1988 in 

respect of that lot. 
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 The plaintiff says it was not aware that the defendant had discontinued 

the use of the supply of electricity until 3 October 1988, that the meter was 

first read thereafter on 20 October, and that the defendant is liable to that date.  

 

 Further defences based upon s12 of the Limitation Act (NT) 1981, 

election on the part of the plaintiff and estoppel are also pleaded.  They can be 

left until the issue as to the date upon which the plaintiff became aware of the 

circumstances set out in the By-law is established. 

 

 Lot 3202 had substantial abattoir and associated buildings on it.  Next 

door, at Lot 2295, are what is described as “yards” where cattle were kept 

prior to slaughter in the abattoirs.  In May 1986, the defendant, under the hand 

of Mrs Whitaker, made written application for a commercial consumer account 

requesting that supply of electricity for Lot 3202 commence on the 22nd of 

that month.  Mr English, an officer of the plaintiff, produced the appli cation 

and accounts directed to the defendant for electricity supply for the periods 22 

August to 20 September 1988, $35,945.88, and 20 September to 20 October 

1988, $18,380.20, a total of $54,326.08, the amount claimed.  It is not 

disputed that those accounts were for the supply of electricity to Lot 3202, nor 

that they are accurate, nor that they were not paid.   
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 The meters for the premises at Lot 3202 were normally read on the 20th 

of the month, as those accounts and Mr English’s evidence shows.  In an swer 

to a letter from the plaintiff, requesting payment of the debt by 28 September, 

Mr Hayward, described on the response as “Managing Director”, under cover 

of a letterhead “Alice Springs Meatworks” stated:  

 

“We commenced leasing the above referenced fac ilities in June 1988 and 

would be grateful if you would transfer that account and the water supply 

account to Alice Springs Meatworks at PO Box 3896, Alice Springs”. 

 

 The heading on the letter referred to Lot 3202 and the account number.  It 

was received by the plaintiff on 3 October, and it says that it then became 

aware that the defendant had discontinued the use of the supply. 

 

 On 4 October, the abattoir buildings were badly damaged by fire and the 

business ceased.  The plaintiff replied to the letter from Alice Springs 

Meatworks on 13 October sympathising with the loss and requesting that 

Mr Hayward approach its business office and “sign the relevant documents” 

(to open an account as the consumer).  The letter goes on: 

 

“Unfortunately due to problems associated with the payment from 

previous operators it will be necessary to impose a security deposit on 

payment once the meatworks again become operational”.   
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 Thereafter, accounts rendered by the plaintiff to Alice Springs Meatworks 

Pty Ltd included the amount claimed from the defendant.  Further 

consideration of the effect of that procedure and other events will be 

undertaken later. 

 

 The other documentary evidence presently of significance shows: 

 

 On 21 June 1988 Mr Milson Hayward signed an application for search 

as to the availability of the business name “Alice Springs Meatworks”.  

The application stated that he and Elton Hayward (his brother) were the 

persons who would carry on the business.  The business would be 

carried on at Lot 3202.  Included in the application was a statement that 

“Computer Decor Pty Ltd was a business name already registered by 

the applicant”. 

 

 On the same date, Mr Milson Hayward signed an application to register 

the business name “Alice Springs Meatworks” in which the applicant is 

shown as Computer Decor Pty Ltd.  He did not delete from the form as 

inapplicable any of the words “Director\Principal Executive, 

Office\Secretary or Agent” as a description of his position with 

Computer Decor Pty Ltd. 

 



 

 6 

 The business name was not registered until 4 July 1988. 

 

 On 5 July 1988 a document in writing described “Lease of Alice 

Springs Abattoirs to Alice Springs Meatworks” was signed by 

Mr Whitaker, as Managing Director of Alice Springs Abattoirs Pty Ltd, 

and Mr Milson Hayward described as Managing Director “Milson 

Hayward and Associates and\or Alice Springs Meatworks”.  It was a 

simple written agreement and it does not appear to be disputed that it 

purported to be a lease of both lots (although not specifically so 

described).  No commencement date is expressed in the lease.  

Significantly, nothing is stipulated regarding payment for electricity 

supplied to the premises. 

 

 Having preserved the business name, Mr Milson Hayward asserted that 

on 5 August 1988: “We purchased a proprietary limited shelf company 

called Norsblue Pty Ltd and promptly changed its name to Alice 

Springs Meatworks Pty Ltd, and ceased using the business name”.  

There are documents to support those assertions.  Computer Decor Pty 

Ltd was no longer the owner of the business name “Alice Springs 

Meatworks”, that name had been taken up by the change of name of the 

company Norsblue Pty Ltd.  In the case of documents after 5 August 

1988, I will take it that references to “Alice Springs Meatworks” are to 

Alice Springs Meatworks Pty Ltd. 
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 The above point to Mr Milson Hayward putting in place arrangements 

whereby business could be ultimately carried on at the abattoirs, owned by 

Alice Springs Abattoirs Pty Ltd, by Alice Springs Meatworks Pty Ltd.  The 

registration of the business name, it may be inferred, was to secure its use 

pending the formation or acquisition of a company to bear that name and 

conduct the business. 

 

 Returning to early June 1988.  The documents show that as at 21 June 

Mr Milson Hayward held himself out to be an officer of Computer Decor Pty 

Ltd.  Just when he became associated with that company is unclear. 

 

Was the plaintiff aware?  

 To succeed in its defence, the defendant must show when the plaintiff 

became aware that it had discontinued the use of the supply of electricity to 

Lot 3202.  It relied on Mr Milson Hayward to endeavour to establish that.  

There was no evidence that the defendant did anything at any time to give 

notice to the plaintiff or otherwise make it so aware.  It was noted that Mr 

Whitaker was in the courtroom during the course of the proceedings.  

 

 Mr Milson Hayward was acquainted with the conduct of business at the 

abattoirs, having worked for the defendant in various capacities in connection 

with the business during the years prior to his direct involvement.  He said that 
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in mid 1988 electricity was connected to Lot 3202, the premises with the 

abattoir buildings (the defendant was still on the plaintiff’s records as the 

consumer), but not to Lot 2295, the yards.  Once the killing season 

commenced, lighting was required in the yards as the abattoirs operated twenty 

four hours a day as cattle arrived and had to be moved during the night.  His 

evidence was that he went to the Alice Springs office of the plaintiff and 

partly made out an application, which he signed, for a consumer account.  The 

consumer nominated was Computer Decor Pty Ltd and the address where the 

supply was required, he says, was filled out by him, in the space designated for 

the lot number with the figures “2295” and “3202”, the first immediately 

above the other.  The date originally nominated for supply, on the form, was 

14 June 1988.  When introduced into evidence, the figure 3202 had been 

crossed out and the date changed to 15 June.  The postal address of Computer 

Decor Pty Ltd is given as PO Box 3896, Alice Springs, the same as that 

nominated by the defendant.  The name Alice Springs Abattoirs appears on the 

form as the “previous consumer’s name”.  There is other handwriting on the 

form, including the signature of the “NTEC witness”. Mr Hayward said that 

when he spoke to a person on the telephone in the office of the plaintiff, prior 

to lodging the form, he had said “We need electricity connected to the cattle 

yards in Smith Street.  What is entailed”.  (No reference is there made to the 

abattoirs lot).  Told he would need to go to the office and complete an 

application, he did so and was given the form, and says he filled in both lot 

numbers.  The person to whom he gave the form went away and returned with 
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another person, and, according to Mr Milson Hayward, the following 

conversation took place: 

 

The other person: “Is this for the stock yard in Smith Street?” 

 

Mr Hayward replied: “Yes”.  

 

The other person: “Why are you seeking to have electricity connected to 

the stockyards?” 

 

(That indicates that the only lot number then apparent on the form was 

that for the yards). 

 

Mr Hayward replied: “We are leasing the abattoirs and commencing 

operation shortly”. 

 

 At the close of that evidence the proceedings were adjourned to the 

following day, and when asked to repeat the conversation which he said took 

place at the plaintiff’s office, Mr Hayward said he told the person at the 

counter: 

 

“My brother and I are operating the abattoirs this year and need power at 

the stockyard for lighting.  We will also be paying the account at the 

abattoir for Lot 3202, we should be billed for that.  How long before we 

can get electricity connected at the stock yard?” 

 

 That indicates that the only lot number apparent on the application form 

at that stage was lot 2295.  He added in, from the evening before, the 

reference to payment of the accounts for lot 3202.  The way in which the 

figures “2295” and “3202” (crossed out) appear on the form, give me the 

impression that “3202” was first written, then deleted, and “2295” written 
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above.  The figures do not look as though they were inserted at the same time, 

but I make no finding in that regard as that proposition was not put to 

Mr Hayward. 

 

 Further discussion ensued as to the arrangements for connection of the 

supply to the yards.  Told that a fee of $32 was payable, Mr Hayward said he 

paid it, but not by what means.  The form indicates that that sum was received, 

but neither the receipt itself or a copy is in evidence to assist to identity the 

source of the funds.  Mr Hayward did not recall whether anything was said by 

the plaintiff’s officer concerning his indication that bills for electricity 

supplied to Lot 3202 would be paid by him and his brother.  I consider it 

unlikely that an officer of the plaintiff, apparently responsible for receiving 

applications for consumer accounts, should make no inquiry in relation to a 

request that an account for a current consumer simply be sent to someone else.  

Mr Hayward went on to say that electricity was connected to the yards on that 

or the following day.  The alteration of the date from 14 to 15 June on the 

form may be explicable if the connection was not made until the 15th, the date 

from which I notice the first account commenced.  The business at the 

abattoirs recommenced on 7 or 8 July, according to him. 

 

 Mr Hayward asserted, and I accept, that there was considerable local 

media reports of the reopening.  It was an important event for the town of 

Alice Springs.  However, the content of those reports are not before the Court 
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and whether they inferentially disclose that the defendant had or was about to 

discontinue the use of the supply of electricity to Lot 3202 is unknown.  In any 

event, I doubt that media reports of themselves would be sufficient to lead to a 

conclusion that the plaintiff was “aware” for the purposes of the bylaw.  It is 

not necessary to decide that question. 

 

 Accounts for the supply of electricity were rendered to Computer Decor 

Pty Ltd and to the defendant after 15 June 1988.   

 

 For Computer Decor Pty Ltd - for Lot 2295: 

 15 June - 7 July - $8.44 

 7 July - 22 August - $61.79 

 

For the defendant - for Lot 3202: 

 8 June - 7 July - $2,289.40 

 7 July - 22 August - $46,061.84 

 22 August - 20 September - $35,945.88 

 20 September - 20 October - $18,380.26. 

 

 The combined accounts for June/July, $2,297.84, were paid by cheque 

drawn on the account of Computer Decor Pty Ltd, as were the combined 

accounts for July/August, amounting to $46,123.63.  The date and method of 

those payments, of themselves, cannot be relied upon as evidence that the 



 

 12 

plaintiff became relevantly aware of the defendant’s discontinuance of the use 

of the supply either in mid June or later.  They were made after the date for 

which the defendant primarily contends, and, in any event, the fact that a 

person other than the person shown as the consumer pays the consumer’s 

electricity bill is no evidence that the consumer has so discontinued.  At best, 

the evidence of those payments by Computer Decor Pty Ltd can only go to 

support the argument that, as between the two companies, that company had 

accepted responsibility for payment for the use of the supply of electricity.  To 

some extent that tends to corroborate what Mr Hayward says he told the 

plaintiff in mid June. 

 

 Mr Hayward accepts that the undated letter from the plaintiff addressed to 

“The Occupier, Alice Springs Abattoir” at 106 Smith Street requesting 

payment of the outstanding debt by 28 September, was seen by him, it having 

been delivered through Post Office box number 3896.  His response was the 

letter of 29 September under the letterhead of “Alice Springs Meatworks” in 

which he claimed that “We commenced leasing“ Lot 3202 in June 1988.  That 

letter does nothing to assist in the resolution of the present issue.  It is not 

confirmatory of Mr Hayward’s evidence as to what was said at the office of 

the plaintiff on 14 or 15 June, and on the face of it is contradictory to the 

application form, where the consumer is named as Computer Decor Pty Ltd. 
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 Furthermore, on 7 November 1988, Mr Elton Hayward completed an 

application for a consumer account on behalf of Alice Springs Meatworks Pty 

Ltd for supply for electricity to Lot 3202 as from 20 October 1988, that is, 

some two weeks or so after the fire. 

 

 Mr Hayward’s evidence as to his conversation at the plaintiff’s office, 

when he lodged the application for the consumer account for Computer Decor 

Pty Ltd, was not contradicted.  No one was called by the plaintiff on tha t 

issue, but I draw no adverse inference from that.  The whereabouts of the 

person who witnessed his signature was unknown, and the other person to 

whom Mr Hayward said he spoke was unidentified.  The plaintiff sought to 

discredit his evidence by reference to surrounding circumstances, including a 

letter to which the application was said to be attached.  That letter was on the 

letterhead of Computer Decor Pty Ltd and dated 14 June 1988.  Although 

typed in anticipation of the signature by Mr Elton Hayward, as manager, it is 

signed by Mr Milson Hayward for him.  It reads: “Enclosed please find 

application for connection of electricity to the stockyards at the end of Smith 

Street beside the abattoirs”.  According to Mr Milson Hayward, the application 

as lodged by him was for both blocks, the stockyards and the abattoirs.  Cross -

examined about it, Mr Hayward said that he took the letter when he went to 

the office to make the application, filling the form out when he got there.  

What is confirmed in the letter is that the application was only for Lot 2295.   
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 Notwithstanding that accounts for the supply of electricity to Lot 3202, 

addressed to Alice Springs Abattoirs Pty Ltd, were received by Mr Hayward 

after mid June, he gave no evidence of having done anything to confirm to the 

plaintiff the impression he sought to give that he and his brother (presumably 

meaning Consumer Decor Pty Ltd) had taken over operation of the abattoirs 

and would be paying the bills, so that that company should be regarded as the 

consumer by the plaintiff and thus it should be aware that the defendant had 

discontinued the use of the supply of electricity. 

 

 The plaintiff put to Mr Hayward answers to interrogatories sworn by 

Mr Whitaker of the defendant company, and affidavit material sworn  by 

Mr Hayward.  There are discrepancies between what Mr Whitaker said he was 

told by Mr Hayward about his taking over the accounts, but Mr Whitaker could 

have been mistaken.  As to Mr Hayward’s affidavit, although in general terms, 

it is consistent with his more specific evidence given in Court.  

 

 The defendant urges that I should accept the evidence of Mr Hayward that 

he went to the plaintiff’s office on 15 June, the evidence he gave as to what 

transpired and what he then said.  It is put that that evidence is unchallenged, 

and that his evidence conforms with other objective facts, such as the 

connection of power to the yards, the fact that the defendant had not operated 

the abattoirs prior to that time in 1988 and other circumstances.  Further, 

payment of electricity accounts after mid June by Computer Decor Pty Ltd 
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must have conveyed to the plaintiff an awareness that the defendant had 

discontinued the use of supply of electricity because it should have recognised 

there had been a change of occupier of the abattoirs.  The defendant says it 

does not matter who in fact took over the operation of the abattoirs, the 

plaintiff must have been aware that the previous consumer had discontinued 

the use of the supply.  If I were to so find, then it is the defendant’s 

submission that that is the end of the case and judgment should be given for 

the defendant. 

 

 The plaintiff submits, by reference to the By-laws, that “consumer” is a 

person who has made application for electricity, in this case the defendant.  

There is an obligation on the “consumer” to pay the account for electricity on 

terms provided for in the By-laws.  Bylaw 7(c) provides a simple mechanism 

whereby the consumer may put an end to the supply and thus liability for the 

future.  I accept the plaintiff’s argument that even assuming the plaintiff 

knew, or was aware that Mr Hayward or his associated interests were in some 

way in occupation of the abattoir premises, it does not follow that it was aware 

that the defendant had discontinued the use of the supply of electricity.  There 

could be more than one occupier.  The plaintiff relied upon what was said by 

Muirhead ACJ. in Northern Territory Electricity Commission v Alice Springs 

Abattoirs Pty Ltd, unreported, 6 August 1985, commencing at p25: 
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“Awareness is not akin to suspicion.  “Aware” is defined in The Concise 

Oxford Dictionary, as “conscious, not ignorant, having knowledge of; 

well-informed”.  The awareness of persons in Government or the 

awareness of public servants, not employed by the Commission, cannot be 

imputed to NTEC unless such knowledge or understanding has been 

passed to it or to such of its officers with relevant responsibilities.  By 

the nature of its statutory undertakings and responsibilities NTEC is 

required to supply electricity to thousands of business and industrial 

premises and homes.  The terms and conditions of supply as set out in By-

law 7 are essential to its operation; it cannot keep a check on the identity 

or contractual arrangements of consumers be they persons or 

corporations.  That is one of the reasons such statutory undertakings 

operate under By-laws.  Knowledge that the occupancy of premises has 

changed is not the test.  An original applicant for supply may for many 

reasons wish to remain a consumer on NTEC’s records.  “Consumer” is 

defined in the By-laws as “a person who has made application for, or to 

whom is supplied, electricity”.  The Commission cannot be expected to 

enquire as to arrangements between landlord and tenant, lessor and lessee, 

owner and licensee.  Knowledge of change of occupancy of business or 

industrial premises does not necessarily imply that the Commission 

thereby becomes aware that the applicant “consumer has discontinued the 

use of the supply of electricity”.  This case has been argued on the basis 

that knowledge by NTEC or one or other of its employees that the 

occupier of the abattoirs was a separate legal entity from the applicant for 

supply is sufficient to establish the awareness contemplated by the By-

law.  I am not sure that the matter should be approached on such broad 

grounds as it is awareness of discontinuance of use of electricity supplied 

which is the important factor.  A change of occupier or a change in plant 

operation does not of necessity imply that the applicant consumer has 

discontinued use; that may well in many cases depend on arrangements 

between the applicant consumer and the occupier or operator.” 

 

 I agree.  The only distinction in this case is that the defendant says that 

Mr Hayward gave information to the plaintiff directly.  The  distinction is of no 

assistance to the defendant for reasons already indicated.  Principally: 

 

 If a person other than a consumer undertakes to pay the consumer’s 

bills for electricity, that does not mean that the consumer has 
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discontinued the use of the supply. 

 

 Occupation of premises by a person other than a consumer does not 

mean that the consumer has discontinued such use.  There is no reason, 

for example, why a consumer may not continue to use the supply of 

electricity by enabling another person to have the benefit of some or all 

of it. 

 

 It would be expected that in an enterprise as significant as the 

abattoirs, consuming the volume of electricity that it did during the 

killing season, the defendant would have given notice to the plaintiff if 

it intended to discontinue the use of the supply. 

 

 In any event, I have grave doubts that Mr Hayward ever spoke to an 

employee of the plaintiff about Lot 3202 in the terms to which he deposed.  

The letter accompanying the application refers only to Lot 2295, and when 

altered, the form referred only to that lot.  It is implausible that anyone would 

sit in an office and type out a letter, in anticipation of completing a form at 

another office, and then put the two together before lodgment in that other 

office.  It is more likely that the letter and form were taken together to the 

office of the plaintiff by Mr Hayward and the fee paid.  I am not satisfied that 

Mr Hayward mentioned Lot 3202, or anything identifying the abattoir lot, 
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when he went to the plaintiff’s office in mid June 1988.  If I am wrong in that, 

then for the reasons already given, it does not matter.  

 

 I find that the plaintiff was not aware that the defendant had discontinued 

the use of the supply of electricity to Lot 3202 until 3 October 1988 at the 

earliest. 

 

 The defendant pleads as an alternative, and the plaintiff accepts, that the 

plaintiff became aware that the defendant had discontinued use of the supply 

of electricity to Lot 3202 on 3 October 1988 when it received the letter of 

29 September from Alice Springs Meatworks Pty Ltd.  Of itself, that gives rise 

to no consequence, the plaintiff’s claim not extending to recovery of charges 

for such a supply beyond the time when the meter was first read after that date 

(By-law 7(c)), that is, on 20 October. 

 

Discharge Waiver - Election and Estoppel 

 However, the plaintiff entered into negotiations and concluded an 

arrangement with Alice Springs Meatworks Pty Ltd whereby that company 

undertook to pay the charges now claimed from the defendant.  The evidence 

shows the following course of events: 
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1. The letter of 29 September was received by the plaintiff on the day 

before the fire. 

 

2. On 13 October the plaintiff wrote to Mr Milson Hayward, Alice 

 

 Springs Meatworks, in these terms: 

 

  “In order to comply with your request it will be necessary for a 

  representative of Alice Springs Meatworks to approach the 

  business office and sign the relevant documents.” 

 

 

3. Mr Elton Hayward signed an application for Alice Springs Meatworks 

Pty Ltd, bearing the date 7 November 1988, seeking supply to Lot 3202 

from 20 October 1988.  

 

4. On 16 November the plaintiff, by journal entry, credited the account of 

the defendant with the amount claimed reducing the balance 

outstanding to nil. 

 

5. An account for the period 20 October 1988 to 17 November 1988 for 

the supply of electricity to Lot 3202 was addressed to Alice Springs 

Meatworks Pty Ltd and included the amount previously debited to the 

defendant. 
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6. Notices demanding payment from Alice Springs Meatworks Pty Ltd 

were sent including the amount now claimed against the defendant. 

 

7. During those months Mr Hayward, under the letterhead of Alice 

Springs Meatworks, wrote to the plaintiff seeking time to pay citing the 

loss occasioned by the fire and delays in settlement of a related 

insurance claim. 

 

8. In November 1988, a Receiver and Manager was appointed by Westpac 

Banking Corporation, a secured creditor of the defendant.  He 

contacted the plaintiff, and by letter dated 26 June 1988 confirmed 

advice received from the plaintiff that: “services will not be 

disconnected”.  There is nothing in that letter unequivocally 

acknowledging any debts owing by the defendant. 

 

9. On 3 July 1989, the Receiver and Manager confirmed to the plaintiff: 

 

  “The account for the supply of electricity to the abattoir at 

  Smith Street, Alice Springs, is to changed from Alice Springs 

  Meatworks Pty Ltd to Alice Springs Abattoirs Pty Ltd with 

  effect from today.” 

 

  Later that month, Mr Hayward, for Alice Springs Meatworks Pty Ltd, 

 

  sought the same action. 

 

 

10.On instructions received from the plaintiff, the Solicitor for the 

Northern Territory sought recovery of the charges, plus other amounts 
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not relevant here, from Alice Springs Meatworks Pty Ltd in October 

1989.  It was then shown as the debtor in the plaintiff’s books.  

Mr Hayward sought time pending recovery from the insurers.  

Negotiations ensued and the Solicitor for the Northern Territory sought 

and obtained from Alice Springs Meatworks Pty Ltd, through its 

solicitors, an acknowledgment of debt for a sum including the amount 

claimed in this action.  That acknowledgment of debt was headed 

“Acknowledgment : Section 41 Limitation Act” and was dated 28 June 

1990.  Nothing was done thereafter to seek recovery from that 

company. 

 

11.The focus switches back to Alice Springs Abattoirs Pty Ltd when 

private solicitors in September 1991 enquired, on behalf of the 

plaintiff, of the Receiver and Manager as to payment of the charges 

claimed.  Particulars were sought and given and the claim was rejected 

by the Receiver and Manager as having arisen prior to his appointment.  

He resigned from that position as from 30 October 1991.  (It appears 

that the insurance claim by Alice Spring Abattoirs Pty Ltd had been 

resolved and it is assumed that the funds went to settle the claim of the 

secured creditor).  The arrival and departure of the Receiver and 

Manager has no relevant effect upon the outcome of these proceedings. 
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12.The action was commenced by writ issued by the private solicitors on 

19 October 1991, but it does not appear to have been served until much 

later.  The appearance was not filed until September 1992. 

 

13.The Solicitor for the Northern Territory continued to pursue Alice 

Springs Meatworks Pty Ltd and the plaintiff accepted an offer made in 

December 1991 for settlement amounting to “minimum 60%” of the 

outstanding account.  Nothing has been paid by that company. 

 

 The defendant says that the journal entries crediting the defendant and 

debiting Alice Springs Meatworks Pty Ltd with the charges, the demands then 

made of Alice Springs Meatworks Pty Ltd and the acceptance of the 

acknowledgment of debt from that company, discharged the defendant or 

amounted to an election on the part of the plaintiff not to pursue the 

defendant.  Arguments going to waiver and estoppel were also raised in this 

context. 

 

 In effect, the defendant submits that if a person other than the debtor 

offers to pay a debt and the creditor agrees to accept payment from that 

person, then the debtor is released from the debt notwithstanding lack of 

consideration or formal release.  The defendant did not request that it be 

discharged from the debt in consideration of the giving of the acknowledgment 

by Alice Springs Meatworks Pty Ltd.  How it came about that the credit was 
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entered in the plaintiff’s account records is not explained, but once being 

made, it seems instructions were given to the Solicitor for the Northern 

Territory on the basis that Alice Springs Meatworks Pty Ltd, which had been 

debited with a like amount, was liable.  However that arose, the entry in books 

of account and subsequent action consistent with that may amount to evidence 

that the debt had been discharged, but of itself can not have that effect.  As to 

discharge of a debt both at law and in equity see Elders Trustee and Executer 

Company Limited v Jones  (1937) SASR 184 and Ballantyne v Phillott (1961) 

105 CLR 379.   

 

 As to election, Mason CJ. in The Commonwealth v Verwayen  (1990) 170 

CLR 394 at 407 said the principles were not in doubt and cited, with reference 

to authority, the following with approval: 

 

“The doctrine only applies if the rights are inconsistent the one with the 

other and it is this concurrent existence of inconsistent sets of rights 

which explains the doctrine; because they are inconsistent neither one 

may be enjoyed without the extinction of the other and that extinction 

confers upon the elector the benefit of enjoying the other, a benefit 

denied to him so long as both remained in existence.” 

 

 The defendant says that the plaintiff waived its right against it and 

elected to pursue Alice Springs Meatworks Pty Ltd.  Having obtained the 

acknowledgment of debt, it should be held to have elected to claim against that 

company and thus extinguished its right to claim against the defendant.  I do 

not agree.  The indebtedness of the defendant to the plaintiff has never been 
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released or discharged.  At the request of Mr Milson Hayward, the plaintiff 

had, for reasons unexplained, without consideration, accepted an 

acknowledgment that Alice Springs Meatworks Pty Ltd owed the money.  It 

did not thereby waive its claim against the defendant.  It is doubtful that had 

the plaintiff sued upon that acknowledgment it would be entitled to judgment 

if all the circumstances were known, but that is not to the point.  If Alice 

Springs Meatworks Pty Ltd had paid the charges on account of the defendant, 

then the right to claim against the defendant for the same amount would be 

lost, but, that did not happen.  Instead, the plaintiff decided to sue the 

defendant, not Alice Springs Meatworks Pty Ltd.  If that was an election, 

because it amounted to a decision to pursue one of two inconsistent rights, 

then it does not assist the defendant.  The plaintiff has elected to enjoy the 

right to sue it. 

 

 As to estoppel, there is no evidence of any relevant representation of any 

kind made by the plaintiff to the defendant.  If I am wrong in that then there is 

no evidence of any change to the detriment of the defendant of its position.   

 

 The defences based upon waiver, election and estoppel have no 

foundation in fact.  The plaintiff’s legal right to sue the defendant was not 

sterilised (as per Brennan J. in Verwayen at p421).  
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Limitations Issues 

 I turn now to the defence that recovery of the amount claimed is barred by 

operation of the Limitation Act because the cause of action, founded on 

contract, accrued in excess of three years prior to the date of filing the writ 

(s12(1)(a) Limitation Act), or because it is an action to recover money 

recoverable by virtue of an enactment (s12(1)(d)).  Bylaw 7(b) provides that 

the consumer shall pay to the plaintiff, within fourteen days after the posting 

or delivery to him of an account for electricity supplied to him, the amount 

due in respect of the period specified in the account.  The account for 

$35,945.88 for the period ended 20 September 1988 was posted on or about 

22 September ( the “Due Date” shown on the account as 27 September being 

well short of fourteen days after the date of posting does not reflect the 

provisions of the bylaw.  I disregard that endorsement.)  I hold that the last 

day for payment of that account pursuant to bylaw 7(b) was on or about 

7 October 1988.  Any writ for recovery of that sum would have to be issued 

prior to about 8 October 1991, to avoid the limitation, but was not issued until 

19 October 1991.  The statute appears to operate in respect of that sum.  

 

 As to that, the plaintiff says, firstly, that s12 does not apply to it in that 

s6(3)(a)(i) of the Limitation Act provides that the Act does not apply to an 

action by the Crown for the recovery of a “fee, tax, duty or other sum of 

money ...”.  Is the plaintiff “the Crown” for these purposes?  It is established 

under the Power and Water Authority Act  (NT) 1987 as a body corporate.  Its 
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Chairman and members are appointed and may be removed by the 

Administrator; the Minister may grant leave of absence and may appoint 

members in an acting capacity.  In the exercise of its power and functions it is 

subject to the directions of the Minister and its budget must be approved by 

the Minister.  It is the alter ego of the Crown for the purposes of carrying out a 

government function, the supply of electricity, but it is not independent of 

government and does not have discretionary powers of its own.  It does not 

have any significant degree of autonomy and is therefore entitled to the 

immunities of the Crown.  (As to the test to be applied, see Burgundy Royale 

Investments Pty Ltd v Westpac Banking Corporation (1987) 76 ALR 173 at 

p178.  That case did not concern the plaintiff, but Mildren J. has had occasion 

to consider its status, albeit in the criminal jurisdiction in a matter of the 

Director of Public Prosecutions v Durgutoviski, 3 NTLR 53 at 59; 112 FLR 

329 at 334, in which his Honour held, after reviewing the provisions of the 

statute that: “It is undoubtedly the Northern Territory in another guise”).  The 

next question is, is the amount claimed by the plaintiff a “fee, tax, duty or 

other sum of money”?  The exemption of the Crown from the operation of 

limitation statutes for the recovery of any tax or duty is a common feature of 

most modern day legislation on the subject.  The Limitation Act (1939) (Imp) 

to that effect is referred to in Halsburys Laws of England, 4th Edition, Volume 

28, par603.  As to the position in Australia, see the Australian Commentary to 

Halsbury.  However, I note that the summary is not entirely accurate in respect 

of the Territory because here the words “fee” and “or any other sum of money” 
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are included.  The same words are in the Limitations of Actions Act 

(Queensland) 1974, s6(3)(b)(i).  A “tax” is usually taken to be a compulsory 

contribution imposed by government upon persons or corporations liable to 

pay the tax.  A duty, in the sense used here, also imports a payment made to 

public revenue, but especially one levied upon the import, export, manufacture 

or sale of goods.  Those two words taken together embrace the idea of an 

impost by government for which there is no identifiable return to the payer by 

way of goods or services in exchange for the payment of the tax or duty.  Had 

the phrase here simply read: “tax, duty or other sum of money” then the 

general words may well be interpreted by limiting them to things of the same 

kind, in accordance with the ordinary rule of construction, ejusdem generis, 

for example Prior v Sherwood (1906) 3 CLR 1054 especially in the judgment 

of Barton J. at pp1072-1073.  But the word “fee” was added before that 

phrase, thus expanding the genus to one which in these days is usually 

acquainted with a payment for services such as might be charged by a doctor, 

dentist or hospital.  The Electricity (Fees and Charges) Regulations (NT) 

1978, No 7, distinguishes between charges and fees, “charges” being 

prescribed for domestic, commercial, street lighting and other supply of 

electricity, but “fees” for services such as reading the meter at a consumer’s 

request outside normal business hours, or for inspection of an installation.  

The genus is thus expanded to include consideration for services; indeed, one 

of the primary meanings of the word “fee” as given in the dictionaries is “a 

sum payable to a public officer for performing this function”.  As to the supply 



 

 28 

of electricity, it is provided in s30 of the Electricity Act (NT) 1978 that the 

Minister may from time to time fix or vary the charges that are payable.  The 

word “charge” is capable of having much wider meaning than “fee” not only 

related to services, but also the supply of goods.   

 

 Fees payable to government are, like taxes and duties, fixed by or under 

legislation and thus the genus has the principal idea of embracing sums of 

money payable pursuant to statutory enactment, whether in exchange for a 

specified consideration or not.  The words “other sums of money” are to be 

regarded in the same light.  Charges for electricity are fixed by regulation and 

fall within the genus for that reason.  The recovery of those charges is not 

impeded by the limitation periods prescribed because of the operation of 

s6(3)(a)(i).  Although s12(1)(d) imposes a three year limitation period in 

respect of “an action to recover money recoverable by virtue of an enactment” 

it must be taken to be subject to s6(3)(a)(i).  

 

 As to the subsequent account for $18,369.34, it appears that the meter 

was not read until 20 October 1988, posted two days later and payment due 

fourteen days after that.  The writ was issued within the period of three years 

after that cause of action arose, and subject to what follows, it is not af fected 

by the limitation. 
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 The defendant says, as to the latter account, that the meter should have 

been read earlier that 20 October and thus it would have the benefit of the 

statute.  The defendant bears the onus of establishing that.  It was the general 

practice of the plaintiff to read meters within 48 hours after being made aware 

of a discontinuance of use of supply by the consumer, provided, however, the 

appropriate forms had been completed and any necessary fee paid.  The letter 

of 29 September did not suffice for those purposes as Alice Springs 

Meatworks Pty Ltd was informed by the plaintiff’s letter of 13 October.  The 

formal application was not completed until 7  November, although requiring 

supply from 20 October, the date of the last ordinary reading.  Alice Springs 

Meatworks Pty Ltd thereby undertook responsibility of the charges for 

consumption after 20 October.  In the meantime, the account for the period to 

20 October 1988 had been sent to Alice Springs Abattoirs Pty Ltd, but the 

defendant says that the meter should have been read within the period of 48 

hours after the plaintiff received the letter of 29 September on 3 October, that 

is, by close of business on the 5th.  On that argument the cause of action 

accrued no earlier than the 20th (Interpretation Act (NT) 1978 s28(1)).  The 

writ was issued within time.  In any event, the delay in completion of the 

plaintiff’s requirements by Alice Springs Meatworks Pty Ltd, as notified in its 

letter of 29 September 1988, does not assist the defendant.  There was no 

obligation on the plaintiff to read the meter any earlier.  The Limitation Act 

does not avail the defendant in respect of the amount for the latter period. 
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 In case I be wrong in relation to the view I take concerning the effect of 

the Limitation Act, I should deal with the plaintiff’s application, based upon a 

prospective finding against it in that regard, that an order that the time to 

commence the action be extended until the date upon which the writ was filed, 

19 October 1991, pursuant to s44(1).  The Court is not empowered to extend a 

limitation period unless, in the circumstances of this case, it is satisfied in 

accordance with s44(3)(b)(ii) that: 

 

“the plaintiff’s failure to institute the action within the limitation 

period resulted from representations or conduct of the defendant, or 

a person whom the plaintiff reasonably believed to be acting on 

behalf of the defendant, and was reasonable in view of those 

representations or that conduct and other relevant circumstances, 

 

and that in all the circumstances of the case, it is just to grant the 

extension of time.” 

 

 The representations relied upon by the plaintiff, and firstly, those 

comprised in a number of letters written by Alice Springs Meatworks Pty Ltd 

seeking that recovery action be deferred whilst the insurance claim in respect 

of meat lost in the fire was being pursued and settled.  The last such 

representation was by letter in October 1989.  Thereafter the plaintiff, through 

the Solicitor for the Northern Territory, sought the acknowledgment of debt.  

Delays were caused by Alice Springs Meatworks Pty Ltd in providing that 

acknowledgment, but it was delivered at the end of June 1990.  That, of 

course, could not possibly have been a representation on the part of the 

defendant or any one on its behalf.  Leaving aside the question whether the 
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plaintiff reasonably believed that Alice Springs Meatworks Pty Ltd was acting 

on behalf of the defendant in any of these representations, which I doubt, the 

fact is that the action was not commenced until 19 October 1991, sixteen 

months later.  All that happened in the meantime was letters from the Receiver 

and Manager of the defendant, which were sent in late June or early July 1989, 

which add nothing on this issue.  When the private solicitors took up the case 

against the defendant there were exchanges between them and the Receiver 

and Manager during September and October 1991, but there was no relevant 

representation by or on behalf of the defendant in that.  There is no 

explanation, based upon representation or conduct of the defendant or any 

person acting on its behalf, as to the failure of the plaintiff to institute action 

within the limitation period, after the representations about the insurance 

claims.  There is nothing to explain why the proceedings were not taken in the 

ample time available after that prior to the expiry of the limitation period.  

Accordingly, if I were called upon to do so, I would reject the plaintiff’s 

application for an extension of time. 

 

 There will be judgment for the plaintiff in the sum of $54,326.14 plus 

interest pursuant to s84 of the Supreme Court Act (NT) 1979 on the whole of 

that sum for the whole of the period between 7 October 1988, and the date of 

judgment in respect of the sum of $35,945.88 and between 7 November 1988 

and the date of judgment in respect of the sum of $18,369.34 at the rate of 

10% per annum. 
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 I will hear counsel as to costs. 

 

-------------------------------------------------------- 


