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a'Tin, IY BUTLER

The a

(N0 . 2 )

Before T commenced to sum up on 30 October

Mir Bauman of counsel. for the accused asked me to warn the

jury i. n accordance wi. th the new IruLe of PI:'acti_ce ^ormul. ated

LLCati. on for a MOXi. rine

(Del. i. vered 1.4 November, 1,991. )

REASONS FOR RULTNG

by the High Court 7 months ago in MOXi. rine

(3.990-91. ) 1.7, . CLR 468, when deal. trig wi. th the accused's

con^essi. onal. statements to the poLi. ce whi. I. e in custody. Tn

1:19^^^ the majori. ty of the High Court (Mason C. a'., Deane,

Gaud, :on and 11cHugh JJ. ) sai. d at pp. 475-6:

warn, _n

v The ueen



"- - once the questton of a warni. rig i. s approached
from the general. perspecti. ve o:E want of rel. tabi. e

i. t COLLowS that What i. scor, :oborati. on

appropriate i. s a rule of racttce of eneiral.
a LLCati. on Whenever 01.1ce evi. denCe of a
confessional. statement aLl. e edl.
accused whi. I. e i. n
its makin

The contest estabJ. ished by a chaLl. enge to poLi. ce
evi. dence of confessionaL statements aLJ. egedJ. y made
by an accused whi. .I. e i. n poLi. ce custody i. s not one

Thus, the jurythat i. s evenJ_y bai. anced.
shou, .d be informed that i. t i, s coinparati. ve, .y more
diffi. cuLt ^or an accused person bel. d in POLLce
custody wi. thout access to Legal. advice or other
means of corroboration to have evi_dence avail. abLe

i. s riot rel. tabi.
oLi. ce CLIstod

to su

confessional. statements than i_t i, s for such

evidence to be tabi:'i. cated, and, accordi. rigLy, i. t Is
necessary that they be i. nstructed, as i_ridi. Gated by A

ueen (1,988) 1.65 CT^R 31.4 atDeane J in tCarr v The

ort a chaLl. en e to

p. 3351 that they shouLd gi. ve careful. consi. derati. on
as to the dangers invo, .ved i. n convi. ct. trig an

corroborated

accused person in circumstances where the on, .

made b

i_s dts uted and

substantLaLL

ui. l_t has been estabLi. shed be ond reasonabLe doubt

i, s a confessionaL statement aLLeged, .y made whi. I. st
i. n POLLce custody, the maki. n

,

reLi. abl.

an

warni. rig i. t wi. 1.1. ordi_na, ,i. I. y be necessary to
emphasise the need for careful. scrliti. ny of the
evi. dence and to di. rect attenti. on to the ^act that

POLLCe wi. triesses are often PI:'acti. sed wi. triesses and
it i, s not an easy matter to deterini. ne whether a
practised wi. triess is tel. Li. rig the truth. And, of
course, the tici. al. judge's duty to ensure that the
de^ence case i, s tai. 1:1. y and accurateI. y put wi. I. L
requi. re that, wi. thin the same context, attenti. on
be drawn to those matters which b, :trig the
rel. i. abi. ,. i. ty of the con^essi. onal. evidence into
questton. EquaL, .y, i. n the context of and as part
of the warni. rig, i. t wi. 1.1. be proper for the ti:i. aL
judge to reini. rid the jury, wi. th appropri. ate
comment, that persons who make con^essi. ons
someti. mes repudi. ate them. " (emphasi. s ini. ne)

oLi. ce evidence of

the onL

corroborated.

basJ. s for fLndLn

The headnote to the report 0^ 11:9^^y, to1.1.0wi. rig

the wordi. rig of part of the extract set out above, accurateLy

Wi. thi. n the context of this

o1. ice

of whi. ch i. s not

indi. cates that the rule I. ai. d down by the Hi. 91T Court i. s:-

that

or

2

-,.-\



,

.

o^ PI:'acti. ce, warn the jury of the danger of
convi. cti. rig on the basi. s of that evi. dence aLone"
(emphasis ini. ne) .

As i. ridi. cated i. n the headnote, the I^g, ^^.:z warning

i, s to be gi. ven when the pol. i. ce evi. dence of a confessi. on

al. LegedJ. .y made writLe the accused was tn custody, LS

I'dISPLitedl, , and there i, s no reLi. abLe corroboration that he

The new JCLiLe of PIracti. cei. n ^act made the confessi. on.

takes away the di. sci:eti. on o^ the tiri. aL judge to deci. de

whether i. n those CLI:'cumstances, the facts of the parti. cuLa, :

case are such as to req\Li. re that a warni. rig be gi. ven, and to

ICt substitutes adeci_de the nature of the warnLng.

coinpuLsory warni_rig of a fatirLy standard type

shotil. d riot vary SLgni. etcant. Ly from case tosubstance

case" (p. 475) - i. ,rJrespecti. ve of the ^acts o^ the parti. CLILar

Mr Bauman submitted that the word ''dISPuted" i. n the

IruLe shotiLd be triteI:'preted very wideLy: that the warni. rig

shoul. d be. gi_ven not onLy where the accused cl. atmed he had

not made the con^essi. on aLJ. eged - that i. s, where he' cJ. aimed

it had been tabi:'i. cated. i. n whole or i. n part by the POLLce

but aLso where he di. sputed the police evi. dence rel. ati. rig to

the confessi. on, i. n any way. mittaLJ. y Mir Wal. Lace, the Crown

Prosecutor, appeared to agree wi. th this approach. After

heari. rig counsel. T dec, .i. ned to give the jury a I^^.^.^^.:,

warni. rig; T now pubJ. i. sh the reasons for that IruLi. rig.

"Whenever

statement aLLegedLy made by an accused whi. I. e in
POLLce custody is di. s uted and i. ts makin i's riot
rel. tabL

,~

oLi. ce evidence of a confessi. onal.

corroboi:ated, the Judge shoul. .d, as a Irul. e

,^

case.

I

.

lithe

3



The MOXi. rine

The case against MCKi. riney was based substanti. ally

on a POLLce record of i. riteirvi. ew wtii. cti he had si. gned. Hi. s

SLgnat. ure was the onLy evi. dence independent of the POLLce

evi. dence whi. ch coin:oborated the making o^ the record and

conei. rined i. ts contents. MCKi. riney contended that the record

had been fab, ,i_cated by the POLLce and that he had SLgned the

fabricated document on, .y because his wi. 1.1. not to do so was

overborne by assauLts by the POLLce.

warni. n

1492^Z Was deci. ded on 22 March 3.99, . and states what

is now requi. red throughout AUSt. IfaLi. a when sunni. rig up to a

jury on uricori:obo, :ated POLLce evi. dence o^ confessi. onal.

statements aJ. Legedl. y made whi. I. e the con^essi. onal. i. st was in

police custody. The general. ZILLe o^ PI:'acti. ce it enunci. ates

appears to be contrary to earl. tel:' High Court authori. ti. es

gotng back aJ. most 70 years to Ross v The Kiri

The prtnci. PI. e o^ stare deci. si. s appl. i. es i. n the

Hi. gh Court, excepti. ons betng ri'al. Lowed onI. y wi. th great

C. L. R. 246.

,

caution and i. n cl. ear cases"; see Per etuaZ. Executors and

Trustees Assoctati. on of AUStraJz. a Ltd v F'. 0.7'

^:^.^.^. L (,. 949) 77 C. L. R. 493 at p. 496. I:t i, s neverthe, .ess

clear that the High Court has power to Levi. ew and depart

- see John v F'. 0.7'. (1.988-89)from its previous decisions

,. 66 CLR 41.7 at pp. 438-9; and the obse, :vati. ons of Brennan a'

i. n 14:9^^.:, at pp. 481. -2, i. n John at p. 451. , and i. n Baker v

^^,^.^^., Z. ,Z. (,. 983 ) 1.53 C. I. ,. R. 52 at p. 3.03 .

I~'q.

( 3.922 ) 30

Thomas

4
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* ,

However, the majori. ty i. n 1/1^:z di. d riot consi. der

that the new ICULe - a generaL or prima ^aci. e Legui_reinent

that the warni. rig be gi. ven in the CLI:'cumstances outJ. tried on

p. 3 - i. nvol. ved any coneLi. ct with the prtnci. PI. e of stare

deci. SLs. They satd at p. 478:-

,..~

"Tile centraL theSLs o^ the admi. ni. stirati. on of

cri. nitna, . justice is the enti. tLemen*:. of an accused
person to a fair t, ,IaL according to law. Tt Is
obvious that the content o^ the reqlitrement of
fat, ,ness may vary wi. th changed SOCi_al. condi. ti. ons,
i. ncLLidi_rig devel. opment. s in technoLogy and increased
access to means of mechanical corroboration. :Ln

these ci. ICc\,. instances what has been sai. d by the
Court in the past - even in the recent past
cannot concLusi. vel. y determine the content of that
req11i. reinent. Where a majori. ty of the Court i_s
firmly persuaded that the absence o^ a parti_cuLaic
warni. rig or di. recti. on in deftned circumstances wtLL
pri_ina facte indi. cate that the requi. reinent of
fat, :ness i_s unsati. seted and wi. 1.1. gi. ve ICtse to the

det. ,:linents of the TiltsCar, :i. age of justi_ce and a
need of a second tri. al. , it I. s i. ncumbent upon the
Court, I. n the proper discharge of i. t. s judi. ci. aL
responsi_bi. I. i. ties, to enunci. ate a pri_ina facte ru}e
of practice that such a warning or directi. on

i. n those ci. rcumstances. "shouLd be gLven

,.\

decisi. ons in Carr and Duke v The

couLd riot "be sati. seacto, CLI. y reconci. Led" and as there now

exi. sted "rel. i. abLe and accurate means o^ audi. ovi. suaL

The majori_t. y consi. dered at ^'. 473 that SLnce the

recordi. rig", i. t was ''mcumbent

the whol. e questton tof di. sputed urico, :,:oborated police

evi. dence of confessi. ons made by persons i. n poLi. ce custody. l"

ueen ( 1,988-89 )

upon the Court to reconsider

83 ALR 650

5



At p. 475 thei. ,r Honours stressed that:-

,,- -

They stated the rati. onaLe for the new rule of PI:'acti. ce, at

p. 478 :-

shouLd attract a warni. rig, rather than that the
statement i. s oral. or, as was put J. n argument Ln
Carr, unsi. gned and uricor, coboi:ated. "(emphasi. s mine)

i_t i, s the want of rel. table corroborati. on that

i. s riot a"- - the basts [of the rule]
suggesti. on that POLLce evi. dence i. s inherentLy
uni:eLi. able or that members of a POLLce ^orce
shoul. d, as such, be put i. nt. o some speci. al. category~

The basis lot the I:'u, .elof un, ,eJ. .i. abl. e witnesses.

- in the speci. al. POSi. ti. on ofI. Ies

unl. nerabi. Li. ty of an accused to tabri_cati_on when he
i. s i. nVOLunta, :i. ,. y so bel. d [i. n POLLce custody], i. n
that his detention WILL have ^.^. p^.:.^z^.::, him of the

.

.

possi. bi. lity of any corroboration of a dental. of
the makin

confessi. onaL statement. " (emphasi. s ini. ne).

The

*

rel. ude to the MOXi. rine

of aLL or

Tn enunci. attrig the new ,:u, .e ,. n 11:9^^^, set out

at p. 3, the majority at p. 474 endorsed the vi. ews o^ Deane a'

di. ssenti. rig I. n Carr, stating: ''a EUl. e of practice shouJ. d be

adopted for the future aLong the I. tries suggested by Deane a'

Tn that case, i. n an unsworn statement i. n court,i. n Carr. "

the accused had deni. ed maki. rig adjtii. ssi. .ons recorded i. n a

document whi. ch the POLLce testi. ^i. ed the accused had read and

agreed was correct, but refused to SLgn. The Crown case

( a)

art of an aLl. eged

Carr v The

ZILLe

ueen 1.9 8 8 1.65 CLR 31.4

6
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,

depended aJ. most exC, .ListVel. y On these aLLeged admi. SSLonS, Of

whi. ch there was no independent corroboi:atton. The defence

stressed the prospect that the POLLce had concocted tli. i_S

confessi_on; that is, that they had ''vei:baLJ. ed" the accused.

The case was fought on the issue whether the aJ. Leged

confessi. on had been made. So what was disputed was the

POLLce evi. dence, uric0, =,=o100z=ated by i. ridepend. ent evi. dence,

that the oral. confession had been made. The accused

I~'

contended, triteif al. i. a, (as accused Later di. d i_n Duke and

11:9E^) that there was a iruLe o^ practice that when the

SOLe or substanti. aL evi. dence was a di. sput. ed uricoi:roborated

I

oral. confessi. on the judge shouLd warn the jury o^ the danger

of acting on i. t. The majority (Wi. I, Son, Dawson, Brennan and

Gaudron JJ) held that there was no such IruLe of practice.

Deane J, di. ssent. i. rig, sai. d at p. 335 :

~.\

facteI'- - T Would recO. gnLze a PI:'Lma

Legui. reinent that Icei=tain speci_tic warni. rigs to the
juryl be given in any case where the prosecution
reLi. es upon o1. i. ce evidence of dts ut. ed oral_
admi. SSLons all. e edl.
under interro atton while in
where the actuaL making o^ the admi. SSLons i_s
unsupported by vi. deo or audi. o tapes, by some
wrtt. ten veri. fi. cati. on by the accused, or by the
evidence of some non-POLLce wi. triess. Tn

addition T consi. der that, as a pri. Ina facte IruLe,
those s eci_tic directions should
uricoirroborated
di. s Lited oral_ confessi. on i, s the onI.
substantLal. l.

I I

I

I ^

accused i. ncl. ude a ^uirther warning to the jury
potnti. rig to the danger i. nvo, .ved i. n convi. ct. i. rig upon
the basis o^ that evidence al. one' That ^\liftheir
warni. rig shoti, .d be to the ef^ect. that, w1}5.1. e i. t i. s
uLti. mate, .y a matter ^or them, the members o^ the
jury shoul. d gi. ve caretuL consideratton to the
dangers i. nvo, .ved i. n convi. ct. trig an accused person
i. n circumstances where the onl. y (or substantial. I. y
the on, .y) basi. s for a ^i. ridi. rig that hi. s gui. It has

made whi. I. e the accused was

;

o1.1ce evidence o^ the maki. n

the onl.

oLi_ce cust. od

evidence a atnst an

and

i_n a case where

or

7
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been estabLi. shed beyond reasonabLe doubt i. s
uricorroboirat. ed and di. s uted

oral_ admissions aLLegedl. y made by him whi. I. e he was
held In custody by the POLLce. ,:t shouLd be
potnted out to the jury that, i. n such a case, the
det. enti. on in oLi. ce custod and the ^all. ure of the
relevant authori. ties to i. nst. itute an appi:opri. ate
system for the mechani. caL recording of what is
satd i. n the course of poJ. ice inter1.09at:ton combine
to render an accused
fabrication

aLJ. egedLy made writ, .e i. n such custody 125Z
effect!. tvel.

dentaL that he has made them. " (emphasis mine)

facte Irul. e" at p. 336 : -

Hi. s Honour stated a rati. onal. e for thi. s "PI. i. ina

of evidence o^ oral. admi. SSLons

OILce evi. dence of

reel. udi. .n

ecuJ. tarL

it woul. d be to fl. y in the face of real. i. ty to
deny that there is, thi:ou bout thi. s countir , a
real. and substantial. risk of fabricati. on of police
evidence of the making by an accused of oral.

,,

an

The ''1:'eal. i. ty" to wl}i. ch ILLS Honour referred had become

apparent, no doubt, from the many proven i. nstances of

wi. despread pol. i. ce mendaci. ty in the eastern seaboaird States,

i. nvol. vi. rig the concocti. on o^ evidence in criminal. cases,

(particuJ. airl. y "verbal. Ling"), establ. i, shed by i. nvesti. gati. ons

stemmi. rig from the Late 1,970's; for examp, .e, the Lucas Report

of 1,977 i. n Queensl. and, the Beach Report i. n ,. 978 in Vi. ctoi:i. a,

the WILLi. ams Report of 1.980 i. nvoJ. .vi. rig State and FederaL

POLLce, and the Pol. i. ce Coinp, .atnts Tici. bunaL report on the

Manni. x case i. n QueensLand in ,. 986. These repeated instances

gave rise, i. rite, r aLi. a, to pubLi. c cal. I, S ^or the formuLati. on

by the Court of a Irul. e of PI:. acti. ce of the type uJ. ti. mateJ. y

I

admi. SSLons i_n the course of his i. riterrogati. on
whi. I. e heLd in poLi. ce custody. " (emphasi. s ini. ne)

corroboration of his

unLnerabLe to

q

,.\

8
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:

form\11. ated in I!:^^J, . The High Court had Long been aware

o:6 the generaL probl. em; see, for exampLe, i. ts remarks on

1.0 August 3.977 i. n Dri. SCOZ. I. v The

at p. 539. Tt. is not suggested that any such wi. despi:ead

POLLce mai. practice exi. sts

Deane a' i. n Carr was concerned with the "real. and substantial.

I"

ri. s}< 0^ fabricati. on", i. n certai. n ci. I:'cumst. ances;

has been shown to exi. st in the Northern Tel:',=i. toIfy. There i, s

no uni. form POTi. ce CUI. tui:e, in this respect, throughout

AUSt. ,:al. Ia. Yet, in the resuJ. t, the High Court, by

enurici. ating a nationwide I'LLLe of general. pi:acti. ce i. n

sadd, .ed Northern Territory c, :tintna, . practice'^Z, has

and procedure with the consequences of pol. i. ce mai. practi. ce in
the eastern States. The effect, despite the asserti. on of

the majority to the contrary at p. 478, set out at p. 6 above,

i. s to ''pLace POLLce evidence in a speci_a, . category of

11nreLi_abi. I. i. ty", as BEennan a' put i. t at p. 484, when the

evi_dence i. s o^ the type deal. t wi. th by the Irul. e; un^ai. rJ. y,

i. n the TeX'I:'i. tory, there i, s no estabLi. shedmy opi. .ni. On, SLnce,

basts ^or so Gategoi:i. zi. rig POLLce evi. dence of thi. s type in

i. n the Northern Tel:',:i. toI:'y.

ueen ( 1.977 )

,^~

1.37 C. L. R. 51.7

no such I:'i. sk

a1.3. cases.

.

upsurge Ln

deci. ded, as

new Irul. e of picacti. ce i. n situati. ons where uricoir, :obo, :ated

pol. i. ce evi. dence of a confession i_s rel. Led on by the Crown.

The forecast by Brennan a' at p. 485 of the unba, .ancmg of the

The practical. resul. t appears to have been a great

the number of voi. I:' dires since 14^^.:, was.

counsel. seek to take forensic advantage of the

Ln

9



even-handedness of the cri. intrial. tri. a, ., has al. ready prove

accurate.

Tt. is cl. ear from Deane a"s observations throughout

focussed onhi. s opi. ni. on i. n Carr that rid. s attenti. on was there
confessionthe situati. on where an accused di. sputes that a

where the accused i, s "pec111.1arl. ywas made, i. n a context

un, _nerabLe" to the I'd. sk of its tabi:'i. cation. That was the

factual_ SLtnation in Carr; a majority (Brennan, Deane and

the convicti. on was unsafe andGaudron JJ) held that

'n shoul. d have been gLven Lnunsatisfactory because a warnLng

the circumstances of the case of' the danger of acting on the

evi. dence of the con^essi. on.poLi. ce

Deane J re^erred to and di. .sti. rigui. shed previ. ous

authori. ty on the question of the "prtma faci. e 1,111. e of

practice he enunci. ated, at p. 338:-

. ~

"There is authori. ty, both i. n thi. s Court and
eLsewtie, :e, supporting a re^usal. to recogni. ze any
such general. rule o^ pi:'acti. ce. That i, s riot,
however, concJ. ustve si. rice it i. s obvi. ous that there, ,
i. s no underI. yi. rig prtnci. PI. e which precl. .tides
recogni. ti. on now of such an absoJ. ut. e or pici. ina ^aci. e
requi. ,reinent. The fundament. aL thesis of the
admi. ni. stirat. i. on o^ CT'jini. nal. justi. ce i. n t. 11i. s country
is that no person shotiJ. d be convi. cted of a
CT'tintna, . 0^^enCe unJ. ess hi. s or her gut. ,. t. i. s
estabJ. ished beyond reasonabLe doubt after a fair
tri. al. accordi. rig to Law. Central. to that
fundamental. thesi. s i, s the re ui. reinent of tai_mess
The content of that ,:equi. reinent I^^^Y

accordi. n to ci. ifcumstances, incl. udi. rig devel. opment. s
i. n modern technoi. ogy and an i. ncreased appreci. atton
of the dangers mentioned above. " (emphasi. s ini. ne)

,.~\
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Tt can be seen that the majority i. n 14:9, ^^.>, in the passage

from p. 478 set out at p. 5 c}OSel. y to, .. Lowed these words o^

' I

Deane a'.

.-,\

At p. 339 hi. s Honour rioted that:-

"Lt. i. s concei. vabLe that the speci. a, .. CLI:'cumstances
of an extraordinary case in5.9ht make it unnecessary
to give a speci. :Etc directi. on riotwi. ttistandi_rig that
uricoi:,:oboi:ated police evidence of a disputed oral.
confessi_on is rel. led upon. re e. g. an accused

untili. stakabLy confi. ,fined theevidence and93_ves

poLi_ce evi. dence by the content of what he said

.

Carr was decided on 27 September 1988.

deci_ded Less than 5 months Later on 7 February 1.989, the

SOLe evidence on whi_ch the appLi_cant had been convicted was

again an unsigned record of triteI:'view, made t. tits ti. me whi_Le

he was 11nLawfuLl. y detained by POLLce (since he had been in

custody for SLx hours during which the POLLce had made no

e^fort to di. schaJ:ge thei. I:' statutory duty to take hi. in before

a justice "as soon as practi. cabLe"). The POLLce evi. dence of

I,

b

,,\

Duke v The

I I
.

.

I!

ueen

hi. s confessi_on was uricor, :oborated.

I!

,. 988-89

i_n court he dented making any admissions to the POLLce.

sought speci. al. Leave to appeal. on the same ground, triteIC

al. i. a, as had been argued unsuccessful. I. y i. n Carr that the

tri. al. judge had riot coinpJ. i. ed. with an aLl. eged general. IruLe of

pi:'acti_ce of the type Later enurici. ated in 11:9^^y and set

Wi. I, Son, Bi:ennan and Dawson ,TJ consi. deredout at p. 3 above.
I'

.
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I I

I
I :

Tn Duke

that Carr made i. t. cLeai: that there was no such generaL rule

Tn an unsworn statement

I. I.

He



of picacti. ce; so di. d Toohey a', di. ssenti. rig on another aspect.

The majori. ty IleLd that on the parti. CUI. air facts o^ the case,

appl. yi. rig the same PI:'i. nci. PI. e as i. n Carr, the tri. al. judge had

riot erred I. n reel:'atni. rig, i. n the exerci. se Of hi. s di. SGI:'eti. on,

from warni. rig the jury agai. nst rel. yi. rig on the con^essi. on

wi. thout. scrut. ini. zi. rig it wi. th care.

the resul. t, adhered to the conc, .usi. on he had expressed

Carr, stat:. rig at pp. 657-8 :-

the necessary recognition of a percepti. b, .e
risk o^ ttabi:'i. cation by POLLce of evi. dence of an
oral. admi. ssi. on o^ gutLt made by a person whi. I. e in

custodyl in thi. s country entai. I. s acceptancePOLLce
fact that there i. s g^=^^!, y: a percepti. b, .eof the

I:'tsk of an un^ai. r tri. al. , and even a ini, scai:I:'tage o^

,,

justi. ce, i. n a case where the prosecut. ton Leads and
rel. i. es upon di. s uted and uricoi:roborated o1_i_ce

,

Deane J, di. ssenti. .rig i. n

evtdence that the accused, whi. I. e in poLi. ce

Hi. .s Honour, however, di. d riot express, .y refer to the ''pri. ina

facte" Irul. e of practice he had enunciated in Carr, set out

at pp. 7-8 above, and di. d riot expressl. y purport to app, .y any

such generaL rule.

custody, made such
ini. ne)

q

Concl. us ions

an

Ln

The majori. ty i. n I^^,^^.}, di. d not appJ. y the new

general. iruLe (at p. 3) to the case before i. t; the iruLe was

for "future cases", and thei. ,: Honours deaJ. t wi. th !!:g, ^:, on

the basis that i. n the particu, .air circumstances o^ the case a

warning shouJ. d have been gi. ven (p. 476). Thi. s was si. inPLY

the app, .i. cati. on o^ the same generaL pi:inci. PI. e as had been

oral. confession. " (emphasis

A~!

,. 2

I\



, I.

earl. i. ex' appLi. ed by the respective majori. ti. es of the Court in

Carr and Duke, though with di_f^ex. trig resul. ts i. n those cases

when the pi:inci. PI. e was appLi. ed to the respecti. ve ^acts.

Brennan a', di. ssenti. rig i. n I^g. ^,^^.:z as to the exi. stence of any

general. rILLe o^ PI:'acti. .ce and i. n the resul. t. , pot. rited out at

p. 480 that this was SImpl. y an appLi. cati. on o^

Long-est. abLi. shed law as conven:. ent. I. y stated i_n Lon man v r'be

912. ^.^22. (1.989) 3.68 CLP. 79 at p. 86, which:-

I'

"- - requires a warning to be given whenever a
warni. rig i, s necessary to avoid a percepti. bl. e ri_sk
of ini. scan:tage of justi. ce ^z^!^.^.
circumstances of the case. " (eruphasi_s ini_ne)

Stiri. ct. I. y, there^ore, what the majori. t. y i. n

about the new general. iruLe of picacti. cesay

i. t PI. ayed no part in the resol. titi. on of the case before the

"~~

Court.

Tn my opi_ni. on, a 11:9^^^.:, warni. rig i_s requi. red onI. y

when the making (and content) of an uricorroboi:ated

con^essi. .onal. statement to the POLLce WITi. I. e i. n custody, i, s

disputed.

Fi. r'st, it was never suggested that the POLLce

evi. dence of the confession had been tabi:'i. cated. That the

That was not the case here.

accused had admi. tted what he was recorded as admi. t. ti. rig was

never deni. ed. ALthough the question whether a con:Eessi. on

I^^ hadto

was obi. tel:' dicta;

was

v The

i. n tact made is a questi. on ^or the jury

ueen ( 1.98 I. ) 1.47 CLR 51.2 i. t was never a Itve issue

I. 3

see Mopherson



Tn addressing the jury Mr Bauman contended ratherhere.

that there must be a doubt as to whether what the accused

that i. s, there was ahad admitted COLILd be rel. Led upon

because o^ his state ofdoubt whether it was true

intoxi. cati. on at the ti. me of the ci:i. me and other ^actor's; he

potnt. ed to certai. n obvious errors i. n what the accused sai. d.

None of the factors upon which he rel. i. ed InvoLved a d. i. spute

with the poJ. i. ce evidence; they concerned matters personal. to

the accused such as hi. s unfami. liari. ty with the Engi. i. sh

Language and POLLCe procedures, hi. s intsunderStandi. rig Of

non-Abortgi. na, . concepts, hi. s triberent. desi. re to PI. ease

authority figures such as POLLce and the e^^eCt. 0^ hi. s

None of these bear upon the needLong-term a, .cono, . abuse.

for a I^g, ^!z^.>c warni. rig; they are to be drawn to the jury s

attention as matters going to the rel. i. abi. Lity of the

confessi_on, as part of the tri. aL judge's general. duty to

ensure that the defence case i, s ^airl. y and accurately put.

, ~

Second, in thi. s case, i. n the termi. n0, .o9y of

I!:g. ^^.>, at p. 475, the confessi. on was rel. tabi. y corroborated

unmi. stakabLy conei. ,:ms i. tsby independent material. whi. ch

making. " There was i. n evi. dence an audi. 0-tape of a

reading-back o^ the questions and answers by another poLi. ce

offI. cer, punctuated at the end of each page by the voi. ce of

the accused agreei. rig that the quest:. ons had been asked and

the answers gi. ven. Further, the accused was accompani. ed

throughout the intervi. ew by the person he had seLected as

hi. s "prisoner's firi. end, , in accordance w, .th the ^,!2. !!,^. g^.

'~I
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gut. deLi. nes; al. though Mr Bauman stressed the fact that the

I, PI:. j. .soneJ, ,s elfi. end" had a hearing probLem, T am sati. sfi_ed

that hi. s heari. rig ai. d was fi. xed at a rel. attveLy earl. y stage

and i. t cannot be satd, in terms of 14:9^^.>, at p. 475, that

there was no "i. ridependent person who ini. ght. conei. rin tthe

accused 'SI account. "

I~'*

For these reasons T deci. tried to incl. ude a I!:^>,

warning when sunni. rig up to the jury.

T observe that thi. s was not a case where

substantial. I. y the only basts for a fi. ridi. rig of gutl. t. was the

con^essi. on ,. n the record of i. ritervi. ew. There were aLso the

accused's admtssi_ons to neighbours of the deceased shortly

Thereafter the death, that he had assau, .ted the deceased.

was evi. dence o^ hi. s havi_rig been seen walking wi. t. h Reynol. ds

towards the deceased's house prtoi: to the assaILLt. , and the

somewhat dubi. ous evi. dence of the al. Leged eye-wi. triess to the

assauJ. t, CurLy Reynol. ds.

.~~
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