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TBRRTTORY TNSURANCE OFFTCE V KERTN

Supreme Court of the Northern Territory of AUStraLi. a

Rtce J.

1.0 March, 1.8 August and I. September, 1,986.

Practice and Procedure - DecLaratton under s. 1.8 of the
Su reine Court Act and 0.57 z:. 2 for deterund. nati. on of questton
of whether appLi. cant for "benefi. .ts" under ss. 13, 1.8 and 1.9
of Motor ACci. dents (Coin ensati. .on) Act 1,979 enti. tl. ed to
coinpromi. se :for xi. ghts whether power to exercise discretion
to make decLa, :at1.0n when both parti. es at arm's Length agree
and other cri. teri. .a sati. sfi. ed statutory interpretation
ex LessLo unLus

whether any right capabLe of bei. rig renounced
contrary to statute as being created i_n pubLi_c i. ritei:est
scope and poLi. cy of Motor Accidents (Coin ensati_on) Act 1,979.
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TN THE SUPREME COURT

OF THE NORTHERN TERRTTORY

OF AUSTRALTA

No. 598 0^ 1,985

TN THE MATTER of

THE MOTOR ACCTDENTS

(COMPENSATTON) ACT 1,979
As AMENDED

AND:

TN THE MATTER of

AN AGREEMENT PROPOSED To BE

ENTERED TNTO BETWEEN THE

CORA. M:

TBRRTTORY ZNSURANCE OFFTCE

AND 1.1AJELLA TERESE KBRTN

BETWEEN:

Ri. ce J.

TBRRJTORY TNSURANCE OFFJCE

AND:

Thi_s I. s an appl. i. cati. on by the pLai. nti. ^i:, Terri_toIcy

Tnsurance Offi. ce, by way of an Ori. gi. nati. rig Summons for a

decLaJcati. on PUTSuant to s. 18 of the ^I^^, and

1-1AJELLA TBRESE KBRTN

(deLi. vei:ed I September 1986)

under Order 57 RULe 2.

REASONS FOR JUDGMENT

PLai. nttff

Detendant

Taken i. n turn, s. 1.8 provi. .des : -
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"1.8 . (1) The Court may, i. n rel. ati. on to any matter
i. n whi. .ch i. t has jui:i, sdi. .cti. on, make bi. ridi. rig
deci. airati. ons of ri. ght, whether or not any
consequenti. al. reLi. ef i, s or couLd be clad. med.

(2) A proceeding i, s not open to objection on
the ground that a decLaratory order only i_s
sought . "

2

Order 57 RULe 2 i. s i. n these terms:-

"57. (2) Where any person cLa, .ms any
Legal. or equi. tabLe r, .ght, and the
deterini. natton of the questi. on whether he
i, s entitled to that xi. ght depends upon a
question of constructi. on of any Act,
State Act, Ordi. Dance or LeguLati. on i. n
force in the TeX'xi. tory, that person may
appl. y by ori. gi. nati_rig summons ^or the
deterini. natton of that questi_on and for a
decl. airati. on as to the I:',_ght cLai. med. "

^.

The background hi. story i. s that the defendant,

MaieLLa Terese Keri. n, on 24 March 1982 i_nsti. tuted

proceedings 5_n thi. s Court by way of Writ of Summons cLai_intrig

damages for personaL injuries arising out of a motor vehi. cl. e

accident on 5 September 1,981.

Motor ACctdents (Coin ensati_on) Act 1979,

the cause o^ acti_on arose, her cLai_in for damages

to "damages for pai. n and suffer, .rig or (SLc) Loss of

Thi_s prov, _SLon has been Li. bel:'ally

triteI:'preted by th, .s Court in a number of previ. ous deci_si_ons

amentti. es o^ I. i. :Ee" .

and for aLl. i. ritents and purposes i_t i, s now well. estabLi. shed

that the PI. ai. nt, _ff' s cLai_in

Pui:suant to s. 5 of the

as i. t stood when

a. S Li. .ini. ted to "damages :for patn

a_ s Li. ini. ted
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and sufferi. rig and loss of amenities of I. i. fe"

Neverthe Less, Mt. ss Keri. n i. s precJ. uded by force of that

Legi. SLati. on from cLai. ini. rig medi. cal. and kindred expenses or

what are euphemi. sticaLl. y known as "special. damages" i. n those

proceed trigs .

For the purposes of the present proceedtrigs the

followi. rig Agreed Statement o^ Facts was presented to me:-

3

,,

I. The defendant in these proceedtrigs received
personaL injuri. es as a resuLt of a motor vehi. cLe
acci. dent occurr, .rig on or about 5 September 1,981.

Maiel. La TeX'ese Keri. n is a restdent of the Northern
TeX'1:1. to, :y .

MaieLLa TeX'ese Keri. n commenced proceedtrigs numbered
I, LL of 1,982 i. n the Supreme Court of the Northern
TeX'JCLtozry o^ AUStraLta seeking damages from SETREE

2.

.\

AGREED STATEMENT OF FACTS

4.

TELFORD AND STEVEN SEPAC.

The parti. es, for the purpose of these proceedtrigs
admi. t the aLLegati. ons contai. ned i. n MaieLLa TeXese
Keri. n' s Statement of CLai. in i_n Acti. on No. ILL of
1982, a copy o^ whi_ch i, s attached. (T Qini_t thi_s
document as it i, s not rel. evant for present
purposes ).

The defendants to Action No. 11.1 of 1982 are both
restdents of the Northern TeX'I:'i. toicy.

That negoti. ati_ons have been conducted between the
pLai. .nti. ff and the defendant i. n these proceedings to
settLe Maiel. La Terese Keri_n's acti. on nunLbered I, LL
of 1,982.

The parti. es are desi. rolls o^ settLi. rig the enti. Lety
of the rights of MaieLJ. .a Terese Keri. n artsi. rig at
common Law or under the Motor ACci_dents

(Coinpensatton) Act as a resuLt of the satd acci. dent
and provi. si. onaLLy have agreed on fi. gures for that
purpose as to I. Lowss-

5.

6.

7.
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(a) $10,000 ^or the defendant' s I:'i. ghts to common
Law damages for patn and suffering and Loss of
ameni. ties of Li. ^e.

(b) $3,000 bei. rig I. n ^uJ_L redempti. on of any xi. ghts
which the defendant may have now or in the
future to benefi. ts under the Motor Accidents

(Coinpensati. on) Act as amended from time to
ti. me .

DATED the 30th day o^ September, 1,985. "y P ,

4

Motor ACci. dents (Coin ensati. .on) Act

The enti. tJ. .eruent to benefits under the

Subject to this Part, where a" 7 .

resident of the Territory dies or suffers
i. njurtes i. n or as a resuLt of an acci. dent
that occurred i_n the Terri. toI:y or in or
^3:0m a TeX'ri. to, :y motor vehi. cLe, there i, s
payable

(a) to or on behaLf of that
in tl~, e case where he i_s

Or

(b) to hi. s spouse, dependent chi. Ld or
dependent parent, i. n the case of
hi. s death,

such bene:fi. ts as are provi. ded for i. n thts
Act. "

J. S provi. ded for by s . 7:-

PI_ai. nti. ff seeks : -

By Orig, _Dating SUITunons dated 3.5 October 1,985 the

person,

i_nitj, :ed ;

" I_ . A deterintnatton of the questton of whether an
appL^_cant for benefits under the Motor ACctdents
(Coinpensatton) Act 1,979 As amended (the Act) i_s
enti. tl. ed to make and be bound by an agreement to
compromise her xi. ghts to recei. ve:-
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(a) Coinpensati. on for Loss of earning capactty
PUT'suant to Secti. on 13 of the Act;

(b) Future medical and rehabtLttat, _on
expenses PUTSuant to Section 18 of the
Act;

(c) Future payments for the cost of maki. rig
any necessary al. terati. on to houses, motor
vehi_cJ. es, etc. PUTSuant to Sect, .on 1.9 of
the Act.

Such other determination as may be consi. dered
proper by the court.

An order that the costs of this appLi. .cati. on and
order be paid by the TeX'rttory Tnsurance Offi. ce i_n

event. "any

5

2.

3.

On the bas, _s of the agreed tacts and of the

authori. ties cited to me, J an sati. sfi. ed of the competency of

thi_s Court to make a declaration deterini. ni. rig the questton

posed in the appl. i. catton notwi. thstandi. rig that the defendant,

Mi. ss Keri. n, does not tuLti. .L the roLe of "a proper

contradi_ctor" i. n the present proceedtrigs. Her postt, .on i, s

such that whatever the outcome of the present appLi. cati. on,

Hence T consider that i_t i, s I. nher I'd. ghts are preserved.

the interests of both parties to exei:ci. se my discretion I. n

favour of making a declaration. (See Forste, : v Jododex

AUSt

then was) at pp. 435 and 437 and Russian Comme, :ci_a, _ and

Pt

Tndustri. aL Bank v Bri. ti. sh Bank for Forei_ n Trade Ltd

2 A. C. 438, per Lord Dunedi. n at p. 448. See aLso

DecLaratory Orders by P. W. Young (1,975 Edn. ))

Ltd (1972) 1.27 C. L. R. 421, per Gi_bbs J. (as he

(1921)
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counsel. for the respective parti. es as weLJ_ as from the

Learned SOLi. ci. tor-General. toLLowi. rig my dtrecti. on made on 1.0

March 1,986 pui:suant to s. 79 of the Su reine Court Act that

T have had the benefit of useful. submi. SSLons by

the Attorney-GeneraL be acquainted with the present

proceedings wi. th Leave to i. ritervene if so advised.

6

agaJ. n on

1.8 August 1,986, counsel. ^or the respecti. ve parti_es inti. mated

that they supported the vi. ews expressed on bebai. f of the

Attorney-GeneraL contai_ned I, D wrttten submi. ssi. ons whi. ch

deaLt extensi_veLy wi. th a Levi. ew of the Motor Accidents

When the matter came on before me

(Coin ensati. on) Act and the Terri. tor

1979 as we I. L as wi. th certai_n PI:'i. nci_PI. es of statutory

i. riterpi, etati. on .

T shouLd perhaps meriti. on that T have deri. ved no

benefit from that canon of construction summarized i. n the

maxi. in ex Lessi. o uni. us excLusi. o aLteri. us.

estabLtshed, I. t must aJ. .ways be app, .. Led wi. .th cautton and on}>,

Ln appropri. ate

Ltd

Tnnes J. at p. 1.68 to 1.69. ) T have, nevertheLess, found i. t

necessary to contrast var, .OUS provi. SLonS in an attempt to

divine the true intendinent of the Act overaLL. The

v Mor an & Ors

Tnsurance Office Act

cases .

defendant has had the beneti. t of separate representati. on

throughout and by the very nature of her basi. c cLai. in for

(See R Lands Brothers (AUStra}I. a)

(1927) 27 S. R. (N. S. W. ) 1.61. , per Long

As i. s weLl
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damages (and I. rideed for "bene:Ei. ts" under the Act) i, s at

arm's Length wi. th the pLai. nti. ft and is anxi. ous to renounce

her rights to further benefits under the Act beyond those of

Accordi. rigLy, it i. s submittedthe negotiated settl. ement.

that she i_s not purporting to contract out of her ri. ghts to

medi. caL expenses under s. 1.8 but mereJ_y seeki. rig to contract

wi. th the PI_atnti. ff not to enforce her ri. ghts.

support of thi. s submi. ssi. .on, i. t i. s potnted out that the Act

Contai. ns Do provi. SLon against contracti. rig Out and hence T

shouLd appLy the prtnci. PI_e expounded by Wi. rideyei: J. i. n

7

Brooks v Burns Phil.

432 at p. 456 and TetteJ:ated by him i. n FeLton v NULLi_ an

(1,971. ) 124 C. L. R. 367 at p. 386,

Trustee Co

"When a statute creates and confers JCLghts and
i. inposes correspondi. rig duti. es, persons for whose
bene^i. t thi. s was done may by contract waive or
renounce thei. i: ri. ghts, unLess to do so wouLd be
contrary to the statute. Tt may be seen that it
wouLd be so, because of an express prohi. bi_ti. on
agai_nst 'contracti. rig out', or because the
provi. si. ons of the statute, read as a whole, are
inconsistent wi. th a power to :EQrego its benefi. ts :
or the poLi. cy and purpose of the statute may shew
that the I:'tghts whi. ch it confers on indi. vi. due. Ls are
gi. ven not for theI. r beneti. .t aLone, but aLso i. n the
pubLi. c I. riterest, and are therefore not capabLe of
bed. rig renounced. "

Ltd.

Tn added

(1,968-1969)

VLZ. :~

Rich J. at p. 84 made the to ILOwi. rig observations -

Tn Ltebe3:inari & Anor. v Norri_s (L944) 69 C. L. R. 69,

1.21 C. L. R.

"Speaki_rig generaLLy, pubLtc poLtcy may be satd to
be poLi. cy i_n the observance of which the wei_fare of
the columnni. ty i_s i_nvoLved (Wi. I. ki. nsori v OSborne)
(191.5) 21 C. L. R. 89, at p. 97. Whenever a statute

creates new I:',_ghts, pubL, .c POTi. cy i. n a broad sense
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i's al. ways i. nvol. ved, because the Legi. SLature must be
assumed to have thought it desi. TabLe in the pubLi. c
interest that the rights shouLd be brought i. nto
exi. stence . But i. t does not necessari. I. y toLLow
that an agreement to rel_ease or abandon rights so
conferred shouLd be regarded as opposed to pubLic
po}i. cy in general. or even to the POLLcy of the
parti. CUI. ar Act. As was pointed out i. n
Admi. I:'aLt

8

A. C. , at p. 1.85, 'the probl. em must be SOLved on a
consideratton of the scope and policy of the
parti. cuLa, : statute. ' "

consi. derati. .on of the nature and extent of the xi. ghts created

Coriumi. SSLoners v Val. verda (Owners) (1938)

by the relevant Legi. SLati. .on as weLL as its scope and POLICY.

Tt i, s necessary, therefore, to turn to a

(supra) artsi. rig for deterini. natton i_n this matter i, s provtded

Ln

Tn my opi. ni. on, the short answer to question I(b)

the Language of s. 1.8 I. tseLt, whi. ch provi. des

"1.8. (I) Subject to sub-secti. on (3),
there i, s payabLe to or on behaLf of a

enti. tLed to a beDentt under thi. sperson

Act ITi respect of an i. njuJ:y recei. ved by
hi. in i_n or as a resuLt of an acci. dent aLL

the expenses reasonabLy incurred by him
or on hi. s behaLf f;or the of theprovz. .SLon

treatment requi. red by hi. in i_n respect of
other than accoirunodati. on andthat Ln, LILY

treatment in a hospi. taJ. ,_n the Territory.

means -

( 2 ) Tn sub-secti. on (1) 'treatment'

( a)

as

meatcal. , surgi. cal. or dentaL
othertreatment or nUJ:SLng Or

care provided to the person
referred to i. n that

sub-secti. on ;

foLLows : -

(b ) t, :atni. .rig, educati. on or care
Legui. red for the rehabi. Litati. .on
of that andperson;



.

,

( c )

(3) Where a person referred to i. n
sub-section (1) who i, s adrrii. tted to a
hospi. .taL requests the Board to approve
the provision to him of treatment or care
of a parttcul. ar ktnd or by a particuLai:
medi. caL practi. .ti. one':', whether or not i_n
the TeX'I:'i. toI:'y, and the Board i, s of the
opi_ni. on that the request is reasonabLe i. n
the ci. .rcunstances, the reasonabLe
expenses i. DCuz:red in provtdi. rig that
treatment or care, as the case may be,
shaLL be payabLe to or on behaLf of that
person.

the conveyance of that person
to any place for the purpose of
hi. s recei. vi. rig any treatment
referred to i. n this sub-section

or to a hospttaL.

9

(4) Tn addi. ti. on to any payment the
Offi_ce may make under sub-section (1),
where standard rate hospttaL charges are
ratsed i. n respect of a person Teteri:ed to
in that sub-secti. on

( a ) who i, s not a person referred to
i. n section 20 (1)(a) of the

an e1.1.9i. bLe pensi. one':' or
the dependant of an
eLi. 91. bLe pensi_oner ;

(,_i. ) a di. sadvantaged person or
the dependant of a
di. sadvantaged person;

(b) who i, s not i. ridenini_fi. ed, by any
means, agai. nst the cost of the
hospi. tal. accommodati. on and
treatment ,. n respect of whtch
the charges are ratsed,

the Offi. ce may pay to the hospttaL an
amount equi_vaLent to those charges.

(5) Payments made under thi. s
secti. .on to, on behaLf of or I. n respect of
a person shaLl_ not, i_n the aggregate,
exceed $50,000 i. n respect of any one
acci. .dent . "

States

Grants) Act 1981 0^ the
CommonweaLth as -

( j. )

(Tax Shari. n and HeaLth

Or

Or
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be Deftt therei. .n prescri. bed is ezCD, LessLy Limited by sub. s (1)

to "aLL

Tt WILL be noted that the enti. tLement to the

for the provi. SLon of the t, :eatment requi. red by hi_in ...".

The phrase "reasonabLy i. ncurred, " by necessary tinpl. I. cati_on,

speaks onLy of 12. ^;,^ I. tabi. I. i. ty wi. th the added test of

reasonabLeness in the need for the type of treatment

Legui. red. To i. inport into the sub-secti. on any concept of

future treatment wouLd, I. n my opi. DJon, faLL outsi. de the

expenses

IO

reasonabJ.

triteridment of the Act.

enti. tl. ement to a benefit under s. 18 of the Motor ACci. dents

incurred by hi_in or on his behaLt

(Coin ensati. on) Act does not accrue linti. .L the reLevant

expense has been i. ncurred; and hence, there i, s Do ri. ght

capabLe of bei. rig renounced and Do corresponding duty to pay

a benefi. t under the secti. on unti_L then.

Furthermore, whi. I. e other secti. ons of the Act make

speci. f, _c provision for colornutati. on of certai-n ^^!^^,. L^

benefi. ts (e. g. secs. 1.5 and 1.6 for whi_ch an express statutory

discharge i_s accorded to the Tel:'xi. toicy Tnsurance Of:rice and

i. ts Board, for commutati_on of a beneti. t payabLe under s. 13

:for Loss o^ earni_rig capaci_ty in certai. n I. i. mited

ci. I:'ConstanCes, ) nO correspondi. rig provi. SLon exi. StS for

corntitati. on or di_schai:ge of the 1.1. abi. Li. ty for medicaL and

Tn short, T hoJ_d that an

rehabi. Li. tati. on expenses under s. 1.8.

o^ the xi. ght to commute under ss. 1.5 and 1.6 i, s

The nature and extent
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seLf-explanatory and T, there^ore, set out both secti. ons i. n

fuLL=-

"15. (I. ) Where, I. n the opi. ni. on of the
Board, because of the sinaLL amount of a
benefit pa>, abl. e under section 1.3 to a
person the admi_rid. SL, :ati. ve costs i_n
caLcuLati. rig and payi_rig that beneftt pLace
an unnecessary burden on the
admini. strati. on of the coinpensati. on scheme
estabLi. shed by thi. s Act, i. t may commute
those payments at present vaLues and pay
the commuted amount to the person and,
subject to sub-secti. on (2), the payment
of that amount i_s a EULL di. scharge of the
obLi_gati. ons under secti_on 1.3 of the
Off, .ce and the Board.

I I.

(2) Where at any ti. me after an
amount has been patd under sub-secti_on
(1) the ci. ICcunstances ,_n reLati. .on to a
person to or i. n respect of whom i. t was
patd change to such an extent as, i. n the
opinion of the Board, to warrant further
payments under secti. on 1.3 bei. rig made, the
Board may determine that such payments
shaLL be made but, notwi. .thstandi. rig
anyt. hi_rig i_n that secti_on, may reduce the
amounts otherwi. se pa\jabLe under that
sect, _on by such amounts as i. t deterini. Des
have already been patd i. n respect of the
reLevai\t peri_od i_n the commuted amount
pat. d under sub-secti. on (1) of this
section.

1.6. (I) A person i. e. eivtng a benefit
under secti. on 1.3 may, at any t, _me, appJ_>,
i. n wrt. ting to the Board toI:' a lump-sum
payment of that benefit.

(2) On recei. ving an appLi. cati. on
under sub-secti. on (I. ) the Board may, at
I. ts di_screti. on, commute at present vaLties
the benefit payabLe to the appLi. cant and

the commuted amount to him.pay

(3) The payment of an amount under
sub-secti. on (2) i, s a EULL discharge of
the obj. i. gatton under secti. on 13 of the
O^fi_ce and the Board i_n respect of the
i. njury i. n respect of whi_ch the bene^it
was payabl. e.

,,
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As i. n the case of a benefit under s. 1.8 no

provi. si. on exi. sts for the conunutati. on of beDeftts or the

discharge of I. tabiLi. ty under s. 19 which SLmpLy provides:-

"Tn addtti_on to the benefits provi. ded
under secti. o11 1.8, a person referred to i. n
that secti. on shaLJ. . be enti. tLed to

(a) the cost o^ provi_di. rig appLi. .ances
LegLitred for his use as a
consequence of the i. DJury; and

(b) the reasonabLe cost of necessary
aLterati_ons to -

(1) the building in whi. ch he
restdes or proposes to
resi. de ;

(i. I. ) a motor vehi. cJ. e used by him;
and

(ti-i. ) such other anti_cLes of

personaL use as, i. n the
optni. on of the Board,
requi. re inodi_:Etcati. on ;

(c) the reasonabLe cost of

provi. di. rig such spec, _aL
factLtti_es and equipment as the
Board consi. ders fornecessary
hi. s rehabtLttati_on,

to a maxi. mum amount of $20,000. "

12

Tt i, s aLso to be noted that thi_s secti_on refers

speci. fi. caLLy to "cost" I, D aLL three paragraphs and tinports

the concept o^ reasonabl. eness i. n paragraphs (b) and (c).

Tn my opi. ni. on, therefore, thi. s section cl. earl_y contempLates

the actual. provi. SLon of appLtances, necessary aLterati. .ons of

the type speci. ^Led and such speci. aL factLi_ti. es and equipment

and
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as the Board considers necessary for rehabi. .Li. tati. on.

hoLd that an enti. tLement to a benefit under s. 19 does not

accrue unti. .L the need for the parti. CUI. air item and the

reasonabLeness o^ i. ts cost have been estabLi. shed;

hence, there i_s Do xi. 911t capabLe of betng renounced and Do

corresponding duty to pay a benefi. t under the section until.

then.
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Moreover, T am of the CPLni. on that apart from the

express provi. SLOnS reLati. rig to Commutation and to di. Scharge

of I, d_abi. Ltty the onLy power that the Territory Tnsurance

Off I. ce has to "settl. e" a cLaLin i, s expressJ_y 1.1. ini. ted to one

for "damages" i. n contradi. sti_DCti. on to one for "beDeftts"

because of the combtned effect of secs. 5, 6 and 40 of the

Act.

T

and

These secti. ons provide as toll_ows :-

"5. (I. ) Subject to sub-secti. on (2) ,
actton for ^^^. SL^.^;. shaLJ. I. i. e i. n the
Terrttoi:y i_n respect of the death of or
i_njuicy to a restdent of the Territory i_n
or as a resuLt o^ an accident that

occurred in the 01'err, _toJ:y.

(2) Subject to sub-secti. on (3),
nothi_rig i. n sub-secti. on (1) depi:i. ves a
person of the xi. ght to bri. rig an actton
for ^.^SL^.^. for pain and suffertrig or
Loss o^ amend_ttes of life.

(3) A person who has recei. ved or has
eLected to recei. ve a benefit under
sect, .on 1.7 shaLl.. not commence or conttnue

an actton referred to i. n sub-sectton (2).

no



,

t.

6. (I) Subject to sub-section (2), where
a person i, s Li. abLe to pay !^.^,^.^;. in
respect of the death of or i. njury to any
person i. n or as a resul. t of an accident

( a )

14

that occurred i. n the TeX'rttory
and at the ttme of that accident
the fi. i'st-meriti_oned person was
i. n control. of a motor vehi. .cLe

other than a Terri. tory motor
vehi. cLe; or

(b ) that occurred i. n any PI. ace,
whether or not i. n the TeX',:i. toIcy,
and at the time of that acci. dent
the first-meriti. oned person was -

( I. )

the Office shaLL i. ridemni. fy hi. in or hi_s
personal_ representati. ves to the extent of
hi_s Ltdbi. Li. ty .

the owner of a TeX'ri_tory
motor vehtcLe invoJ_ved i. n
the acci. dent and in

respect of; whi. cti he was so
1.1. abLe ; Or

( i. j. )

(2) The O:Efi. ce i_s not bound to
i_ridemni. ^y a person under sub-secti_on (I. )
where that person i. s already indemni. fi. ed
under any contract of i. nsurance or under
the Law appLi. cab}e i. n the pLace where the
acci. .dent occurred. " (My emphasi. s)

i. n controL o:E a TeX'1:5. toI:'y
motor vehi. cLe,

"40. (1)

( a)

The offtce

may

any cl. atin agai. nst a person
referred to ,_n secti. on 6 (1) in
respect of his It abi. Li_ty
referred to i. n that secti. on;

undertake the settLement of

(b ) may take over during such
pertod as it thinks fi. t the
conduct on behaLf of that

person of any proceedtrigs taken
or had to enforce the cLai. in or

for the settLement of any

questi. on aa:i, si. rig wi. th reference
to the cLai_in;



*
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( c ) may defend or conduct those
proceedtrigs in the name and on
behaLf ot that person; and

(d )

15

shaLL i. ridemni. fy that person
agai. nst aLJ. costs and expenses
of or i. nci. dental. to ofany
those proceedi. rigs wht, .. e the
Offi. ce retains the defence or

conduct of the proceedtrigs.

(2) The person referred to in
sub-secti. on (1) shaJ. L SLgn aLl. such
warrants and authortti. es as the Office

requires for the purpose of enabl. trig i. t
to have the defence or conduct ot; any
proceedings referred to i. n that
sub-secti. .on and, i. n defauLt of hi_s so
doi_rig, the court i. n whi. ch the proceedi. rigs
are pendi_rig may order that the warrants
and authori. ti. es be signed by the Offi. ce
on behalf of that person.

.

(3) Nothi_rig said or done by or on
behaJ. f of the Offi. ce i_n connecti. on with

the settlement of any such cLai. in or the
defence or conduct of suchany

proceedtrigs shall. be regarded as an
admi_SSLon of I. tabi. I. i. ty i. n respect of,
SIIaLL i. n any way prejudi. .ce, any other
cLai_in, acti_on or proceedi_rig artsi_rig out
of the same occur'zence. " (My emphasi_s)

berLe^I. t under the Act"

provi. .si_ons i. n s. 41 of the Act whi_ch provi. des as toLLows:-

Tndeed, the di. sti. ncti. on between "damages" and

"4L. (1) Tn thi. s secti_on 'authori. zed
i_DSUrei:' and 'thi. I'd-party POLLcy' have
the sane meantng as they respecti_vel. y
have i_n Part V of the Motor Vehi. .cl. es Act

LS

as ,_n force titanedi. ateLy before the
commencement o:E thi. s Act.

htg}'ILLghted by the savi. rig

(2) Notwi_thstandi. rig anythtng i. n thi. s
Act, where an acti. on i_n respect of the

ofdeath or J. DJu, :y a person L. n or as a
result of an accident wouLd have Lad_n

Or

"a



:
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under the law appLi. cabLe innnedi. ateLy
before the commencement of: this Act had
the acci. dent then occurred, nothi. rig i. n
this Act shaLL appl. y so as to prevent a
person PILLSui. rig such action against a
person who, at the time of the acci. dent
was the hol. der of a current thi. ,:d-party
poLi. cy .

16

(3) Notwi. thstandi. rig anything i. n
thi. s Act, the Board may, as a condi. ti. on
of payi. rig or conti. nui. rig to pay a beneti. t
under this Act

( a ) in a case referred to in

sub-section (2) ; Or

(b ) i. n a case where a person
enttt}ed to a beneti. t under

Legui. re the person to commence or
conti. Due an acti. on against the person
holding a current thi. rd-party poLi. cy or
that other as the case be .person, may

this Act has a ri. ght of acti_on
agaLnst any other person as a
result of the acci. dent i_n

respect of which that
enti. tLement arose

(4) Where a person recovers ^^^.^.^.;^.
as a resuLt of an acti. .on commenced or

Conti. ITUed I, D PUTSnance of a req11i. reinent
under sub-secti. on (3)

( a ) the payment of benefi. ts under
thi. s Act to that person shaLL

(b )

cease;

there shaLL be rei. rubu3:sed to

the Offi. ce from any amount so
recovered the amount of

benefi. ts under this Act patd by

and

the Offi_ce to or on behal. :E of
that and that amountperson,

shal. I. be paid to the Offi. ce by
the authori_zed insurer

concerned, ,_n a case referred
to i. n sub-sectton (2), or the
person agai. nst whom judgment i, s
gi_ven i. n any other case, before
any amount o^ the judgment
(other than the costs i. n the
action) are patd to the person.



:

(5) Where a person commences or
continues an acti. on i_n PUTSuance of a
reqlitrement under sub-secti. on (3), and
that acti. on i, s unsuccessful. or the amount
recovered i, s not sufficient to rel. mmurse
the person for the costs i. n bringing the
acti. on, the Offi. ce shaLl. pay to the
person the reasonabLe amount of those
costs or the amount by whi. ch the amount
recovered taLLs short of the amount of

those costs, as the case may be. " (My
em}Jhasi. s )

I7

substi. tuti. on of a no-fault scheme under the Act a potenti. aL

cLai. mant's reinedI. es have undergone such a dramati. c change

that T an :Ear from sati_sti. ed that the LegtsLa. ture has

evi. riced an intenti. on to accord to the Territory Tnsurance

Offi. ce the power or authori_ty to discharge i_ts statutory

Li. abi. Lity to pay benefits under the Motor AGCi. dents

Wi. th the abol. i. ti. on of common Law reinedtes and the

(Coin ensati. .on) Act by way of settLement or coinpromi_se other

than by conunutati. on as prescrtbed by ss. 1.5 and 16 of the

Act .

Legi. SLati. On Whi. Ch, i_n my opi. ni. on, i's desi. gned to preserve,

as a matter o^ pubLi. c POLLcy i_n the tieLd of SOCi. aL

i. nsurance, the statutory enti. tLements of i. njured persons to

the pecuni. ary Jimi. ts prescri. bed from ti_me to time shotiLd the

By i. ts very nature, the Act i_s a form of SOCi. aL

need airi_se .

i_DConsi. stent with a power on the part of a cLai. inarit under

I. t, to forego i. ts beneti. t, s other than under ss. 1.5 and 1.6.

T understand fIIJJ_y that thi. s vi. ew wi_1.1. inevi. tabi_y

give xi. se to admi. ni. stJ:ati. ve problems especi. aLLy i. n the real. in

Thus vi. ewed, the Act read as a whoLe i_s



\
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of maki. rig provi. SIon for reserves i. n the assessment o:E

potential. 1.1. abi. I. i. ty on the part of the i. DSUi:ex'; but the

remedy Lies i. n amendi. rig Legi. SLati. on if i. t i. s the tritentton

of the Legislature to give ef:Eect to some form of

inodi. fi. cati_on of the scheme.

Accordi_rigLy, T answer the questions posed for

deterini. natton as to I_Lows:-

I(a) Yes; subject to ss. 15 and 16

I(b) No

I(c)

L8

No


