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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT ALICE SPRINGS 

 

No. 2 of 1998 (9725549) 

 

 

 

  IN THE MATTER OF AN APPEAL 

UNDER THE Community Welfare Act 

 

  BETWEEN: 

 

 

  CC 

   Appellant 

 

 

  AND: 

 

 

  THE MINISTER FOR TERRITORY 

HEALTH SERVICES 

   Respondent 

 

 

CORAM: MILDREN J 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 11 September 1998) 

 

MILDREN J: 

 These appeals are brought pursuant to s50 of the Community Welfare Act 

against two decisions of the Family Matters Court whereby orders were made 

declaring that a child, KK, was declared to be in need of care pursuant to 

s43(4), and directing that the sole rights of guardianship of the child be 

transferred to the Minister.  
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 The ground of appeal in each case is that the Court erred in finding that 

the child was in need of care.  The appellant, who is the child’s mother, 

represented herself at the hearing of the appeal.  During the course of the 

hearing, the grounds of appeal became more particularised as will become 

evident hereinafter.  At the conclusion of the hearing of the appeals, I allowed 

the appeals, set aside the orders of the Family Matters Court, and substituted a 

finding that the application of the Minister be dismissed.  Those orders were 

stayed for forty-eight (48) hours to enable appropriate arrangements to be put 

in place for the child to be physically returned to the appellant.  The question 

of the costs of the appeal and of the hearings in the Family Matters Court was 

reserved for further submissions at a later time.  I said that I would publish my 

reasons at a later time.  I now do so. 

 

The nature of the appeals 

 

 S50(1) of the Act grants a right of appeal against an order made under 

s43(4) or s49 of the Act, to this Court.  S50(2) provides that the provisions of 

the Justices Act relating to appeals from the Court of Summary Jurisdiction 

shall apply, so far as they are applicable, to an appeal under s50(1).  

Consequently the appeal is not confined to errors of law, but may include 

errors of fact. 
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Factual background 

 

 The appellant is a twenty-nine year old women of Caucasian descent.  She 

has lived a transient life-style in the Alice Springs area for the past eighteen 

years, mostly residing in Aboriginal town camps.  She is the mother of the 

child, who was born at Alice Springs Hospital on 11 November 1997.  The 

father of the child is AK, an Aboriginal man, and member of the Pintubi tribe.  

The appellant and AK are in a defacto relationship.  They regard themselves as 

husband and wife.  The appellant identifies as a traditional Aboriginal woman.  

She is fluent in the Western Arrente language.  The child is her only child.  At 

the time of the hearing the appellant and AK were living in a three bedroom 

house in Alice Springs.  It is not clear how long they had been living together. 

 

 According to the report of Ms Angela Barry, a Community Welfare 

Worker, (Ext A1), and the attached reports, the appellant had a history of a 

severe personality disorder characterised by severe behavioural problems, but 

was in control of her own life, and made her own decisions as to what to do.  

The appellant in her evidence accepted that she had these problems in the past, 

but said that she had changed since she met AK, because she found love.  She 

had since then given up alcohol.  Her previous conduct, she said, was related 

to not having “any support, any home, any roots, anything to stand on or 

anything to live for”.  She had been unable to cope; she had felt rejected by 

society, had experienced physical and emotional abuse; she was particularly 

fearful and distrustful (and still is) of authority figures.  When she became 

pregnant, she realised that she had a responsibility to ensure that her child 
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would be loved and taken care of, and was determined to ensure that she 

behaved appropriately. 

 

 Departmental officers, who knew of the appellant’s background, became 

concerned when they learned she had fallen pregnant.  Case conferences were 

held in September and October 1997 with a view to developing a “health 

services strategy” for the appellant during her ante-natal and post-natal period.  

These conferences were attended by a number of people apart from the 

respondent’s officers, and included representatives from Aboriginal 

organisations, the police, members of the medical profession including 

medical practitioners and nursing sisters, as well as social workers.  

 

 On the day of the child’s birth, an application was made to a Justice of 

the Peace by a Departmental Officer for a holding order pursuant to s11(3) and 

(4) of the Act.  An order was made on that date authorising the child to be held 

in a “place of safety” for fourteen days.  The “place of safety” was apparently 

the Alice Springs Hospital.  The effect of the order was to require the Minister 

to assume the care, protection and maintenance of the child during the period 

of the order: s17(a).  Notwithstanding the order, it appears that the appellant 

was unaware of it for several days, and both she and the child remained in the 

hospital.  According to Ext A1, “case management meetings” were held on 

12 and 17 November 1997.  At the latter meeting it was decided to apply to the 

Court for an order that the child was in need of care.  Consequently, an 

application was made to the Court by the Minister pursuant to s35 and 36 of 

the Act and on 21 November 1997 an order was made pursuant to s44(2)(b) 



 5 

placing the child in the custody of the Minister and adjourning the hearing.  

These orders were continued by further orders made on 27 November and 

3 December 1997.  The appellant was legally represented at those hearings.  

 

 Ultimately the matter came on before the Court for  a full hearing 

commencing on 16 December 1997.  The hearing commenced on that day and 

was concluded in the early hours of the morning of Saturday 20 December 

1997.  His Worship reserved his decision, which was delivered orally on 

24 December 1997. 

 

 The Minister’s application to the Court had been based on two grounds.  

The first ground was based on “maltreatment”:  see s4(2)(c) and s4(3)(b) of 

Act.  His Worship rejected this ground.  The second ground was based upon 

s4(2)(b) of the Act, viz., that “the parents…having the custody of the child 

are…unwilling or unable to maintain the child”.  His Worship found that this 

ground had been made out, and made a declaration that the child is in need of 

care.  He also made an order transferring sole rights in relation to the 

guardianship of the child to the Minister:  see s43(5)(d).  However, his 

Worship decided that the guardianship order should only be an interim one, 

and pursuant to s47 of the Act, he limited that order to a period of two months 

only.  His Worship further directed the Minister, pursuant to s60 of the Act to 

put arrangements in place whereby, for the first month of the interim order, the 

child was to have supervised contact with its parents for twenty-four hours a 

day, two days per week (notwithstanding that the child was being breast-fed) 

and that in the second month, the supervised contact was to be for twenty-four 
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hours per day for three days per week.  His Worship further directed, pursuant 

to s45 of the Act, that a report of that contact be prepared prior to a further 

hearing of the proceedings, which he listed for 23 February 1998. 

 

 The reasons for these orders appear from his Worships reasons as follows: 

 

The indication by FYCS (Family Youth and Children’s 

Services) was that if the order sought by them (sic) was 

obtained the mother would have contact with the child 

for about 2 hours per week.  This arrangement does little 

to promote family welfare and does little to maintain or 

promote the relationship between the parents and the 

child. 

 

Under the arrangement there would appear to be little 

chance for the mother to demonstrate that her apparent 

change is permanent in nature and that she is able to cope 

with the stresses that accompany the nurturing of a young 

child.  In short, how are the parents able to demonstrate 

that they are able to maintain the child?  It may very well 

be that if a report were to be obtained by FYCS as 

suggested by Doctor Clothier, and if the parents were to 

have contact of a more substantial character their ability 

to maintain the child might be demonstrated. 

 

 The first appeal relates to the order declaring the child be in need of care.  

One of the appellant’s complaints on this appeal is that this passage 

demonstrates that his Worship misconceived the burden of proof, which, by 

virtue of s42 of the Act lies with the Minister. 

 

 The hearing resumed on 23 February 1998.  The arrangements ordered by 

the Court had been put in place (although varied by an order in January 1998 

which is of no significance) and a further report obtained.  Evidence was again 
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taken on 23 and 24 February 1998.  The Court delivered judgment on 

27 February 1998.  On that occasion his Worship found that the child had been 

maltreated, and was in need of care, and made another declaration pursuant to 

s43(4) of the Act.  His Worship also ordered that the child be placed in the 

sole guardianship of the Minister for a period of six months and that the matter 

be reviewed on 25 August 1998.  These orders are the subject of the second 

appeal. 

 

The first appeal 

 

 During argument, it was accepted that if the Court ought to have 

dismissed the application in December 1997, or if the orders made in 

December 1997 should be set aside, the orders made in February 1998 could 

not stand.  For that reason much of the argument focused on the first appeal.  

 

 I find that there are a number of important errors of law made by his 

Worship in relation to his decision of 24 December 1997.   

 

 First, there is no finding that an order declaring the child to be in need of 

care would ensure that the standard of care of the child as a result of the order 

would be significantly higher than the standard presently maintained in respect 

of the child.  S43(2) provides that the Court shall only declare a child to be in 

need of care where the Court is so satisfied.  In the absence of such a finding, 

the Court’s judgment is fatally flawed. 
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 Secondly, s43(2) is subject to s43(1) and s43(3).  These are important 

provisions.  They provide: 

 

43.  FINDINGS OF COURT 

 

(1)    In proceedings in relation to a child in relation to 

whom an application under this Part is made, the Court 

shall consider –  

(a) the need to safeguard the welfare and development 

of the child; 

(b) having regard to the age and comprehension of the 

child, the reactions of the child to the proceedings 

and the child’s wishes in relation to the outcome of 

the proceedings; 

(c) the importance of maintaining and promoting the 

relationship between the parents, guardians or 

persons having the custody of the child (and, where 

appropriate, the extended family of the child) and 

the child; 

(d) the desirability of maintaining the continuity of 

living in the child’s usual ethnic and social 

environment; and 

(e) where the child is an Aboriginal – the person or 

persons to whom, in its opinion, custody of the child 

should be given should the child be found to be in 

need of care, having regard to the criteria imposed 

on the Minister by section 69. 

 (2)    Subject to subsections (1) and (3), the Court shall 

only declare a child to be in need of care where it  is 

satisfied that an order declaring the child to be in need of 

care would ensure that the standard of care of the child 

as a result of that order would be significantly higher 

than the standard presently maintained in respect of the 

child.  

 (3)    For the purpose of subsection (2), the Court shall, 

in assessing the standard of care of the child, consider 

the social and cultural standards of the community in 

which the parents, guardians or person having the 

custody of the child (and, where appropriate, the 

extended family of the child) reside or with which they 

maintain social and cultural ties.  
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 It is plain that, in order to be satisfied as required by s43(2), the Court is 

bound to consider the factors referred to in s43(1) and(3).  His Worship makes 

no reference in his reasons, and makes no findings, in relation to any of these 

factors.  This is particularly astonishing having regard to the evidence relating 

to the father’s Aboriginality, the fact that the child is part Aboriginal, and the 

evidence relating to the father’s traditional life-style and culture, which the 

appellant had also largely adopted. 

 

 Thirdly, his Worship’s finding, upon which he based the order, was that 

the mother was: 

 

…unable to maintain the child without appropriate 

support.  That support is not forthcoming from the 

Minister because of lack of resources”.  

 

There is no finding about the father (who was also a party to the proceedings), 

yet, in order to found an order, it was necessary to make a finding that the 

parents are unable to maintain the child:  see s4(2)(b).  

 

 Fourthly, no reasons are given in support of what was a crucial finding of 

fact adverse to the appellant.  There is no discussion of the evidence relating 

to the appellant’s ability to maintain the child – simply a bare conclusion 

reached upon an issue which was in contest between the parties.  It is the duty 

of a court to provide adequate reasons.  The failure to provide reasons for the 

parties to understand the basis of the decision is an error of law:  see Mombasa 

Pty Ltd v Nikic (1987) 47 NTR 48; Alice Springs Town Council v Mpweteyerre 

Aboriginal Corporation and Others (1997) 115 NTR 25 at 33-4. 
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 Fifthly, the conclusion reached, that the mother is “unable to maintain the 

child without support”, begs the question as to what “support” is 

contemplated.  There is no suggestion that the appellant needed financial 

support – she was in receipt of social security.  There was no suggestion she 

lacked housing or other physical needs.  The evidence was that this was 

already in place.  Presumably his Worship was referring to assistance around 

the home.  If this is the test of maintenance, there would be many single 

mothers liable to have their children declared to be in need of care.  In any 

event, the uncontested evidence was that the appellant did have assistance.  Ms 

Margaret Conway, a registered nurse and herself a mother, gave detailed 

evidence of her association with the appellant over a number of years; 

concerning her observations relating to the appellant’s home; and the standard 

of care that the appellant was able to give the child based on her personal 

observations.  This evidence was very favourable to the appellant’s case.  She 

told the Court that the appellant frequently sought her advice, and had “lots of 

support” from herself and from another witness Emma Maskell.  She agreed 

(tr. p 174) that Caroline could not “cope” on her own, but there was nothing in 

her evidence to suggest that, with the help she had available to her, the 

appellant could not maintain the child.  Yet, his Worship refers to the evidence 

of this witness to support his conclusion.  As to Emma Maskell, her evidence 

(tr. p 243) was that she was a support worker for St Mary’s employed to 

provide pre-natal assistance to the appellant, and after the birth, to establish 

some parenting skills.  After the birth of the child, during periods of access 

prior to the hearing, she assisted the appellant with the child.  Her evidence 



 11 

was (tr. p 247) that she was prepared to continue to assist her, more as a 

friend, and was on call for her twenty-four hours a day.  Her evidence was also 

very supportive of the appellant.  

 

 His Worship does not discuss this evidence at all.  Having read the 

transcript, there is no reason why this evidence should not have been accepted.  

In my opinion, the conclusion reached by the learned Magistrate that the 

appellant was unable to maintain the child is in error.  Consequently, his 

Worship should have dismissed the Minister’s application in December 1997, 

as, unless this finding was open, there was no foundation for the making of an 

order under s43(4)(a) that the child was in need of care. 

 

 It was not suggested that these errors were cured or could be overlooked 

by the expediency adopted of making an interim order under s47.  I do not  find 

that an interim order under s43(4)(a) or an interim guardianship order cannot 

be made:  see Minister for Territory Health Services v LG and Bradley 

(unreported, Mildren J, 18 August 1998).  But there was nothing interim about 

the in need of care order, or at least, it was not expressed to be an interim 

order.  Further, the matter went to final hearing in the December proceedings.  

His Worship should have dealt with it on the basis of the evidence as it then 

stood.  In any event, an interim order could not be made unless s43(2) had 

been complied with. 

 

 I observe, for what it is worth, that even if the order declaring the child to 

be in need of care had been justified, the order transferring sole guardianship 
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rights to the Minister cannot be made unless the Court is satisfied that no other 

order will adequately provide for the welfare of the child:  s43(7)(a).  There 

was no such finding, and no discussion by his Worship of the other options 

available (see s43(5)(a), (b) and (c)) and why they were inappropriate. 

 

 Finally, notwithstanding earlier discussions with counsel for the Minister 

Mr Stirk, as to where the burden of proof lay (tr. P 256-257), the remarks of 

his Worship which I have set out above in support of the interim order indicate 

to me that his Worship may have overlooked that the burden of proof rested 

upon the Minister; it was not up to the appellant to demonstrate that she was 

able to maintain the child.  The absence of any real opportunity by the parents 

to maintain the child, except under conditions of access, ought to have been 

taken into account as an added factor in favour in dismissing the application.  

In my opinion, it was inappropriate and unfair to the appellant to put in place a 

system of supervised access to the child with a view to seeing how she 

performed as a parent during the period from December 1997 to February 

1998.  The Court well knew that there was hostility and distrust between the 

appellant and the respondent’s officers.  The appellant’s conduct was likely to 

be microscopically examined by her accusers in circumstances where she 

would have difficulty in refuting any allegations made against her.  The 

appellant had no real choice but to participate in this experiment.  Orders 

relating to access are properly made if their aim is to promote the objects of 

the Act, such as are to be found in s43(1)(c).  But, if as here, the object of the 

order is to enable the parties to gather evidence, I do not consider that such an 

order is proper or appropriate. 
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The Second Appeal 

 

 A number of the errors which relate to the first appeal are, regrettably, 

evident in his Worships reasons of 27 February 1998.  Again the critical 

findings required by s43(1), (2) and (3) are simply not addressed.  This is 

sufficient to require this appeal to be allowed. 

 

 In any event, the foundation for the decision upon which the findings of 

27 February 1998 are based is gone if the proper conclusion is that his 

Worship should have dismissed the application at the conclusion at the 

December hearing. 

 

Conclusions and Orders 

 

 Counsel for the Minister and for the child urged me, if I were minded to 

allow the appeals, to order that the application be remitted to the Family 

Matters Court for retrial before a different magistrate.  Once the conclusion is 

reached that the application should have been dismissed at the conclusion of 

the December hearing, this course is not open.  I doubt that the findings of the 

learned Magistrate, as disclosed in his reasons of 27 February 1998, provided 

a proper basis for the finding that the child had suffered maltreatment, but I do 

not decide this.  Suffice it to say, I have no misgivings about the 

appropriateness of ordering that the application be dismissed. 
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 Accordingly, I rejected that course and made the orders previously set out 

in these reasons. 

 

Other Matters 

 

 There are four matters that I wish to specifically comment upon. 

 

 First, I should record that his Worship found on 24 December 1997 that 

there was nothing to show that the appellant had not modified her behaviour 

towards the end of 1996, and there was no evidence that the appellant had 

behaved in a bizarre fashion in 1997.  His Worship in fact made no adverse 

findings against the appellant, other than the ultimate finding.  

 

 Secondly, as to the father, it is of considerable concern that he was not 

given appropriate recognition by the Court.  He was, after all, a party:  see 

s36(4).  When the proceedings commenced on 16 December 1997, the 

Magistrate learned that counsel from the Northern Territory Legal Aid Service, 

Mr Georgiou, represented the appellant, but not the father, (presumably 

because as an Aboriginal person he should seek legal aid from the Central 

Australian Aboriginal Legal Aid Service).  The following exchange occurred: 

 

Mr Georgiou: I appear for the mother.  Sir, I should 

advise the court that the father is also 

present, Mr AK.  I don’t formally appear on 

his behalf, but - - - 

 

HIS WORSHIP: Does he seek to be represented? 
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Mr Georgiou: The discussions I’ve had with both him and 

his wife, my client, indicate that they have a 

similar approach to what they want.  But 

I’ve not asked him whether he wants 

separate representation or not. 

 

HIS WORSHIP: It’s Mr? 

 

Mr Georgiou: K… 

 

HIS WORSHIP: Mr K…, stand up would you. 

 

Mr Georgiou: He may need some assistance. 

 

HIS WORSHIP: He’ll need an interpreter do you think? 

 

Mr Georgiou: Yes.  Ms Margaret Conway is here and she 

speaks his language. 

 

HIS WORSHIP: Ms Conway, come forward please.  Thanks 

for helping out.  Ms Conway, would you ask 

Mr K… if he desires to be separately 

represented, to have his own lawyer here at 

these proceedings. 

 

Ms Conway: He’s wondering if he’s okay. 

 

HIS WORSHIP: Well, Mr Georgiou is representing his wife.  

Is he happy to leave it in his wife’s – in Mr 

Georgiou’s hands?  Or does he want to be 

able to ask questions or have his own 

lawyer? 

 

Ms Conway: Yeah. 

 

HIS WORSHIP: He’s happy to leave it in his wife’s control? 

 

Ms Conway: Yeah. 

 

HIS WORSHIP: I take it, Mr Georgiou, that - - -  

 

Mr Georgiou: I can’t see that there would be any conflict 

arising on the discussions I’ve had with 

him. 
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HIS WORSHIP: Well, as I understand it, he simply seeks to 

be present. 

 

Mr Georgiou: Yes 

 

HIS WORSHIP: And not to take any active role, leaving it in 

his wife’s hands, she instructing you.  

 

Mr Georgiou: Yes 

 

HIS WORSHIP: So if you could explain, Ms Conway, to him 

that as I understand it, he’s happy just to be 

present in court and for his wife to instruct 

Mr Georgiou and not be – take a part in the 

proceedings other than to be present.  Is he 

happy with that?  Yes, thank you.  Well, he 

could perhaps sit just in those seats at the 

back there just in front of the bar.  Mr K, 

you can sit there.  If he has any questions, 

Ms Conway, perhaps you could answer 

those for him. 

 

Ms Conway: All right. 

 

 I do not consider that the learned Magistrate adequately explained to the 

father that he was a party to the proceedings and entitled to be separately 

represented.  I do not consider that it was adequately explained that he could 

appear without a lawyer and cross-examine witnesses, or give evidence 

himself.  I do not consider that the exchange recorded above adequately 

establishes that the father was content to leave the defence of the proceedings 

to his wife and her counsel and to take no further part in the proceedings 

except as an observer.  The consequences of that course were not explained to 

the father, particularly as it might reflect on his or the appellant’s case.  Ms 

Conway was not sworn in as an interpreter.  Her qualifications and ability to 

interpret the Magistrate’s questions or interpret the father’s answers were not 
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explored.  This was not, in my opinion, a satisfactory performance by the 

Magistrate of his duty to explain to an unrepresented party what his options 

were, or to assist him to secure whatever legal rights he may have had.  As 

Legoe J said in Dawson (t/a Goodvibe Yachts) v Deputy Commissioner of 

Taxation (1984) 56 ALR 367 at 378: 

 

…it is the duty of the court to ensure that unrepresented 

[litigants] are given every opportunity to explore the 

rights which they may appear to have. 

 

 Did the father, an Aboriginal person apparently living a traditional life-

style, who apparently did not speak English, understand the nature of the 

proceedings, that the Minister was seeking a care order, or that this may result 

in the child being taken away and fostered out to others, that he had a right to 

be heard, the right to call evidence, give evidence himself, the right to cross-

examine witnesses, the right to legal representation, and the possible 

consequences if he chose not to exercise those rights?  The answer to those 

questions must be, that it is not shown that he did.  Further, there is nothing to 

show that the father was advised that, under s37 of the Act, he was required to 

remain in attendance throughout the hearing, and a warrant for his arrest might 

be issued if he failed to attend without reasonable excuse. 

 

 Thirdly, in my opinion the Justice of the Peace who granted the original 

holding order was wrong to have done so.  The only material put before the 

Justice was an affidavit by an officer of the respondent which said:  

 

Newborn child is assessed as being at life-threatening 

risk if removed from hospital.  
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 There was no evidence that the child was likely to be removed from the 

hospital in the near future, or what the so-call life threatening risk to the child 

was. 

 

 If this means that Justices of the Peace are prepared to grant holding 

orders on such flimsy grounds, I suggest that s11(4) of the Act be amended to 

require such applications to be made before a Magistrate or Judge of this 

Court. 

 

 Finally, some comments were made by counsel for the Minister during the 

hearing that a fresh application to the Court may be made by the Minister.  

That is, of course, a matter for the Minister and his advisers, but I strongly 

recommend that no further action is taken unless there are serious grounds 

based on fresh evidence warranting this course. 


