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REASONS FOR JUDGMENT 

 

(Delivered 8 August 1997) 

 

 

 This appeal raises the question of whether when exercising the power 

under the Sentencing Act (1995) NT to revoke a home detention order which 

had been made under the provisions of the Criminal Law (Conditional Release 

of Offenders) Act (1971) NT, the Court is required to take into account the 

abolition of remissions effected by the repeal of s92 of the Prisons 

(Correctional Services) Act  (1980) NT. 
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 The appellant was convicted upon his pleas of guilty to a number of 

offences by the Court of Summary Jurisdiction sitting at Alice Springs on 

28 June 1996, and was then sentenced to serve a period of ten months 

imprisonment.  Pursuant to s19A of the Criminal Law (Conditional Release of 

Offenders) Act, the Court directed that the sentence be suspended upon his 

entry into a home detention order upon a number of conditions, including that 

he not consume alcohol for the duration of the order. 

 

 On 2 July he consumed alcohol, and he was before the Court then sitting 

at Yuendumu for that failure to comply with the order on the following day.  

He was represented by a legal practitioner on each occasion.  The learned 

Magistrate’s notes on the file are: “Breach acknowl.  Order revoked to serve 

10 months imp. under original sentence”.   

 

 On 1 July 1996, the Criminal Law (Conditional Release of Offenders) Act 

was repealed by the Sentencing Act which commenced on that day.  The 

transitional provisions in the new legislation at s130(2) provides: 

 

“Where, immediately before the commencement of this section, an order 

under the Criminal Law (Conditional Release of Offenders) Act or a 

sentence was in force in respect of a person, the person continues to be 

subject to the requirements of the order or sentence in all respects as if 

this Act has not commenced but the order or sentence may be cancelled or 

varied and any failure to comply with it may be dealt with under this Act 

as if it were made or imposed after the commencement of this section.” 

 

 The home detention order was an order referred to in that subsection.  

Accordingly it remained in force in all respects as if the original Act had not 
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been repealed, but any failure to comply with it could be dealt with under the 

new Act as if the order had been made after 1 July.  There is no material 

difference between the provisions of the earlier Act, s19F(6) and the latter, 

s48(6), as to the consequences flowing from a breach.  Upon being satisfied of 

the breach, a court was and is obliged to revoke the home detention order, 

subject to exceptions which are irrelevant here, whereupon: 

 

“... the offender shall be imprisoned for the term suspended by the court 

on the making of the order as if the order had never been made and 

notwithstanding any period the offender may have served under the 

order”.   

 

 

 The sentence to imprisonment originally imposed and suspended is 

revived by the revocation of the order and imprisonment follows by operation 

of the legislation.  The court revoking the order does not impose the sentence. 

 

 At the time at which the sentence of ten months imprisonment was 

imposed, there was in force a system of executive remission under s92 of the 

Prisons (Correctional Services) Act pursuant to which the appellant could 

have legitimately expected to be released from prison after having served only 

two thirds of the sentence imposed.  The enabling provision was also repealed 

as of 1 July 1996.  The determination made thereunder applied to a term of 

imprisonment being served by a prisoner as at that date.  The appellant did not 

then fall within that class.  Although he had been sentenced to a term of 

imprisonment, he was not serving it in a manner such as to attract the 

remission. 
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 The Sentencing Act paid regard to the abolition of remissions in a limited 

way.  It provides that when sentencing an offender to a term of imprisonment 

of less than 12 months, a court shall consider whether the sentence it proposes 

would result in the offender spending more time in custody because of the 

abolition of remissions, than he or she would have spent had he or she been 

sentenced before that abolition (s58).  The appellant’s argument is that when 

the home detention order was revoked, the Court should have taken into 

consideration the matters referred to in s58.  However, that does not avail the 

appellant because, as already pointed out, the Court did not sentence the 

offender to a term of imprisonment on 3 July, it only revoked the home 

detention order and the consequent imprisonment was affected by operation of 

the Act.  The Magistrate had no discretion as to the term which the appellant 

would be required to serve. 

 

 I do not consider s130(2) of the Sentencing Act provides any benefit to 

the appellant either.  What he seeks is an order in this Court reducing the term 

of imprisonment he must serve to two thirds of ten months.  That would be to 

have the Court ignore the express provisions of s48(6).  The Parliament 

requires that when an order revoking a home detention order is made, the 

offender be imprisoned for the term suspended on the making of the order, as 

if the order had never been made.  The legislated imprisonment takes effect 

from the revocation of the order.  The courts have nothing to do with it.  All 

s130(2) does, in the circumstances of this case, is to preserve the power of a 

court to deal with the failure to comply with the conditions of the home 
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detention order within the limits of s48(6) and (9).  The judicial power then 

ceases. 

 

 The abolition of remissions did not increase the penalty for an offence, it 

deprived a person serving a sentence of imprisonment of the opportunity to 

secure a privilege.  Accordingly, s121 of the Sentencing Act has no application 

to this case.  Nor does s14(2) of the Criminal Code (1983) NT which in my 

view has to do with the nature of offences not penalties.  In any event, the law 

in force when the offences were committed was no different than that in force 

at the time of the finding of guilt.  That all occurred prior to 1 July 1996. 

 

 The appeal is dismissed. 

 

---------------------------------------- 


