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IN THE SUPREME COURT 
OF THE NORTHERN TERRITORY 
OF AUSTRALIA 
AT DARWIN 
 
 
No. 7 of 1995 
 
      IN THE MATTER OF the Workers' 

Compensation Act 
 
      AND IN THE MATTER OF an appeal 

against a decision of the Workers 
Compensation Court  

 
 
      BETWEEN: 
 
      TREVOR ROBERT BURSLEM 
       Appellant 
 
      AND: 
 
      PATTI LOU ROBERTS 
       Respondent 
 
 
CORAM:   KEARNEY J 
 
 RULING ON COSTS 
 
 (Delivered 17 March 1995) 
 
 
    The application 

  Yesterday, I allowed this appeal in the following 

terms:- 

  (1) The appeal against the orders made by the 

Workers' Compensation Court on 6 December 1994 

is allowed; the orders are quashed and set 

aside; 

  (2) In lieu thereof, it is ordered that the costs 

which are payable to the respondent by the 
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appellant, pursuant to an agreement between them 

recorded and dated 8 February 1989, be taxed in 

accordance with the Workers' Compensation 

Tribunal Rules. 

 

The respondent's cross-appeal was dismissed. 

 

  Mr Morris of counsel for the successful appellant 

then submitted that the general principle for the award of 

costs should apply; he sought the costs of the appeal and of 

the hearing before the Workers' Compensation Court (Mr Trigg 

SM) (herein "the hearing"); see Ritter v Godfrey (1920) 2 KB 47 

at pp52 and 60. 

 

  Mr Wyvill of counsel for the respondent did not 

oppose Mr Morris' application for the costs of the appeal.  

However, he opposed the application that the respondent pay the 

appellant's costs of the hearing.  I ordered that the 

respondent pay the appellant's costs of and incidental to the 

appeal.  I reserved on the question of the costs of the 

hearing, and rule on it today. 

 

  (a) The appellant's submissions 

  Mr Morris submitted, in essence, that absent special 

circumstances in this case, costs should follow the event: see 

Ritter v Godfrey (supra). 
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  (b) The respondent's submissions 

  Mr Wyvill submitted, in essence, that the learned 

Magistrate's ruling that the respondent (who had succeeded 

before him) should have her costs of the hearing should not be 

disturbed, as the appellant's conduct at the hearing amounted 

to a 'special circumstance', to which this Court should have 

regard in exercising its discretion. 

 

  In support, Mr Wyvill submitted as follows.  The 

central issue in the hearing was whether, pursuant to s6B(1A) 

of the Workers' Compensation Act (herein "the Act"), the Court 

had a discretion to award costs to a successful party on a 

scale different to the scale of costs made by Rule 30 pursuant 

to s6F(1) of the Act.  The respondent put this issue squarely 

before the learned Magistrate.  On the other hand, the 

appellant's counsel had not addressed that issue at "any stage" 

of the hearing.  Rather, the appellant's focus was solely on 

the issue of whether the learned Magistrate would err if he 

exercised his (tacitly conceded) discretionary power to award 

costs on a different scale, on the basis of the grounds 

advanced by the respondent. 

 

  In support, Mr Wyvill referred to the transcript of 

the hearing, 5 September 1994 at p19, in particular the 

following passage in the submission by counsel for the 

appellant:- 

  "Now, to take Your Worship to the case of Harris v 
Burrows, the case to which my learned friend referred 
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and referred you to, the last paragraph on page 30, 
the learned judge, Lamond J, said, 'It may well be 
that the commission is not in a strict sense bound to 
apply such rules, but they have formed the basis for 
the settlement of costs in the cases to which it is 
intended that they should apply for very many years, 
and I can see no reason why in the present case they 
should not be applied.' 

 
  The Act does provide a discretion.  There was a 

discretion in the New South Wales legislation but it 
was a discretion that was not exercised in that case 
because there was a scale and that scale had formed 
the basis for the award of costs in matters in New 
South Wales, and indeed, Your Worship, that's the 
situation in the Northern Territory." (emphasis mine) 

 

In essence, Mr Wyvill submitted that the last paragraph above 

contained the essence of the appellant's case before 

his Worship. 

 

  (c) The appellant's submissions, in reply 

  Mr Morris submitted that the appellant's case before 

the learned Magistrate was that while s6B(1A) of the Act 

provided a discretion on costs which did not extend to a new 

scale of costs, since pursuant to s6F(1) the discretion insofar 

as the scale of costs is concerned is a matter for the Chief 

Magistrate.  In other words, his submission was that the 

appellant's case was that there is no discretionary power in a 

Magistrate to alter the scale of costs provided under the Rules 

made by the Chief Magistrate.   
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  (d) Conclusions 

  I accept Mr Morris' submission that the settled 

practice of the Court is that in the absence of special 

circumstances a successful party should be awarded costs: see 

Ritter v Godfrey (supra) at pp52 and 60.  In this case I do not 

consider that there are any special circumstances which would 

prevent the settled practice being followed.  Accordingly, I 

order that the respondent pay the appellant's costs of and 

incidental to the hearing.  The reasons are as follows. 

 

  To establish 'special circumstances' Mr Wyvill sought 

to establish that the ground upon which the appellant 

ultimately succeeded in the appeal, was not raised or touched 

upon by the appellant's counsel during the hearing.  The 

submission was that this lapse would be sufficient to enable 

this Court to exercise its discretion not to interfere with the 

learned Magistrate's costs order.  

 

  I consider that on a fair reading of pp18-22 of the 

transcript of 5 September 1994, Mr Wyvill's submission as to 

the nature of the appellant's case as argued in the hearing, 

appears to have merit.  However, in the course of the reasons 

for decision in the appeal of 16 March 1995, at p22, I said:- 

  "It follows that I uphold ground of appeal (1) on p2. 
 It is therefore unnecessary to deal with the 
alternative ground of appeal (2) on p2;  if it were 
necessary to do so, I would accept proposition (a) on 
p3 and I would consider that his Worship erred in the 
exercise of his discretion by taking into account 
factors he mentioned at p10." (emphasis mine) 
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In other words, in my opinion the appellant should have 

succeeded in the Workers' Compensation Court on the ground he 

is said to have relied on, in that hearing.  Accordingly, the 

general rule as to costs should apply, since the respondent has 

not established special circumstances. 

 

  In the result the appellant should have his costs 

both on the appeal and of the hearing in the Court below.  

Orders accordingly. 

 

 ________________________ 


