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      BETWEEN: 
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       Appellant 
 
      AND: 
 
      DAVID JOHN LLEWELLYN 
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CORAM:   KEARNEY J 
 
 
 
 REASONS FOR DECISION 
 
 (Delivered 20 April 1995) 
 
 

  The appeal 

  This is an appeal under s163 of the Justices Act.  

The appellant attacks the severity of an effective sentence of 

3 months imprisonment imposed on him by the Court of Summary 

Jurisdiction at Alice Springs on 2 October 1994.  He was 

summarily convicted that day following his pleas of guilty to 

charges that on 11 May 1994 he carried a firearm exposed to 
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public view in a public area within the boundaries of a town 

contrary to s60(2) of the Firearms Act (herein "the Act"), and 

carried a loaded firearm in a public place within the 

boundaries of a town, contrary to s60(3) of the Act.  He was 

sentenced to 2 months imprisonment for the first offence, and 

to 3 months for the second.  The Court ordered that the 

sentences be served concurrently; as will be seen (p3), the 

offences were constituted by the same facts.  The first 

offence carries a maximum penalty of $2000 fine or 6 months 

imprisonment; the second carries a $5000 fine or 12 months 

imprisonment. 

  The grounds of appeal ultimately relied on were as 

follows:- 

  (1) that the learned stipendiary Magistrate erred 

in failing to consider sentencing alternatives 

to immediate imprisonment, because of a mistake 

of fact; and 

  (2) that undue weight was given to the prior 

convictions of the appellant when he was 

sentenced.   

Other grounds were stated in the Notice of Appeal, but were 

not pressed. 

  Pursuant to s87 of the Act, offences under s60(2) 

and (3) are regulatory offences.  Consequently, Part II of the 

Criminal Code relating to general principles of criminal 

responsibility has limited application to them; see s22 of the 

Code.  
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  The proceedings in the Court of Summary Jurisdiction 

  (a) The facts and submissions 

  The hearing commenced before her Worship on 

13 September 1994.  The appellant pleaded guilty to the 

subject offences and to a third offence of unlawfully damaging 

property.  The facts on which the prosecution relied were 

stated; these facts, largely admitted by the appellant, were 

as follows:- 

  "- - - on Tuesday, 10 May 1994 at about 1pm the 
defendant was at his residence in company with  his 
wife, - - -.  A dispute broke out between the 
defendant and his wife when the defendant accused 
her of 'playing around'.  The dispute escalated to a 
point where the defendant was making threats of 
injury to the victim [wife] and damage to the 
victim's property. 

 
  He then chased her out of the residence.  The 

defendant continued to call out abuse to his wife 
who had gone to a nearby residence.  At about 2pm 
the defendant yelled out to the victim that if she 
did not return home he would smash her work vehicle, 
- - -.  The victim did not return and the defendant 
smashed all three rear windows and the rear 
passenger's side window and quarter-vent window, an 
estimated approximate value of the damage caused is 
$600. 

 
  In the process of smashing the windows the defendant 

cut his hand.  He received treatment at the local 
clinic, then he returned to his residence where he 
remained. - - - the following morning the defendant 
attended the residence at which the victim had 
stayed overnight due to her being scared to return 
home.  The defendant informed her that he was  
leaving and departed the Finke Community.  He 
returned a couple of hours later.  The victim had 
not returned home and was still seeking refuge at 
the other residence. 

 
  The defendant again began to abuse her, insisting 

she return home.  However, the victim remained where 
she was, fearful of physical injuries implied by the 
threats.  The defendant then walked out of his 
residence holding a .22 calibre Hornet bolt action 
rifle which he was waving around in the air above 
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his head.  He walked around in the community yelling 
out, "I'll fix up that bloke."  The firearm was 
taken off the defendant by the victim's sister and 
handed to the police aide. 

 
  An inspection of the firearm revealed it to have 

been loaded with a bullet in the chamber and the 
bolt closed.  After this the defendant decamped the 
Finke Community - - - .  On Thursday, 12 May 1994 
the defendant - - - made full admissions in regard 
to the offences as described." 

 

  Ms Liddle of counsel for the appellant then 

submitted in mitigation, inter alia:- 

  "My client is concerned that he does have a serious 
charge in his record.  [This was a reference to 
convictions on 10 December 1984 for causing grievous 
harm and for manslaughter, for which he received an 
effective sentence of 8 years imprisonment, a 
nonparole period of 4 years being fixed].  That's an 
incident that occurred when he was 14 and that was a 
community incident where there were a large number 
of people involved, and he happened to be one of the 
people who was charged; but he was 14 at the time." 

 

She qualified to some extent the facts stated at p3, as 

follows:- 

  "- - - there is something that my client does not 
admit in the [statement of] facts, and that is that 
he only left the community once, and he left after 
the incident where he came out with the gun.  He 
didn't leave the day before.  He did attempt to 
speak to his wife.  But the circumstances 
surrounding the coming out with the gun were that a 
whole group of Community people had surrounded his 
house and his father-in-law had actually threatened 
to spear him." 

 

Ms Liddle sought a penalty by way of fine or, failing that, a 

community service order.   

  Her Worship stated that she considered that  
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  "- - - these are serious charges and they are 
certainly not the sort of offence that I would deal 
with by way of fine." 

 

In response to Ms Liddle's reference to community service 

work, her Worship stated that she would have the appellant 

assessed for a community service order and a home detention 

order.  The hearing was then adjourned until 4 October 1994, 

to enable these assessments to be made. 

 

  On 4 October, her Worship observed that the 

appellant had been assessed as suitable for community service 

but unsuitable for home detention, and enquired whether there 

were any further submissions in the light of that outcome.  

Ms Liddle made no submissions.  Her Worship then proceeded to 

sentence the appellant.  

  

   (b) The sentencing remarks 

  Her Worship said:- 

  "You have pleaded guilty to three offences all 
committed on one day in the same set of 
circumstances.  Firstly, - - - you unlawfully 
damaged a motor vehicle.  Secondly, - - - you were 
within the Finke Community with an exposed firearm; 
and [thirdly], that you were within that Community 
with a loaded firearm." 

 

I interpose to observe that no appeal has been lodged against 

the penalty of 80 hours of community service work subsequently 

imposed for the offence of unlawful damage to the vehicle.  

Her Worship continued:- 
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  "The facts which give rise to the charges are 
extremely serious.  I am told that on 10 May of this 
year at about 1pm you were at home with your wife 
and an argument developed.  You then threatened her 
and her property and chased her out of the house.  
She left and went to another home.  You yelled at 
her that if she didn't come home - - - you would 
smash up the vehicle, which was her work vehicle; 
and you then smashed the windows when she didn't 
come home. 

 
  The following day you went to the house where she 

was staying.  You told her you were leaving the 
[Finke] Community.  A bit later she had not returned 
to your home and you then walked around the 
Community with a .22 rifle.  I'm told that you 
obtained the rifle after the group, including your 
father-in-law, had surrounded your home and 
threatened to spear you.  After this incident you 
left the Community for some months.  However, you 
have now returned and I'm told that [you] and your 
wife are attempting to reconcile your relationship. 

  You have been paying for the damage to the windows 
of the motor vehicle by deductions from your wages, 
and the Community in fact provided a letter to the 
court which indicated that the Council itself had 
decided that - - - that charge should not be 
proceeded with, as you have been trying to pay the 
damages.  There has also been a letter submitted to 
me by the Community Adviser which states that you 
had been working in the Athel Pine eradication 
program.  You were working out bush for some 5 days 
at a stretch.  On the weekends [you] then returned 
home and supported your family.  That notes states 
that the writer is confident that the Community 
Council "would support a community services 
sentence", and that [such a] sentence may assist 
you.  

 
  Your record with respect to firearms is not good.  

In 1992 you were convicted of having an unregistered 
firearm and in October 1991 you were convicted of 
being armed with an offensive weapon, drunk in 
charge of a firearm and possessing an unregistered 
firearm.  In 1984 you were convicted of causing 
grievous harm and of manslaughter.  It is therefore 
of considerable concern to me that you should on 
this occasion have again resorted to a firearm; that 
the firearm was in fact loaded when it was taken 
from you, although fortunately it was not at any 
stage discharged. 
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  I take into account that when you took the firearm 
outside - - - you were reacting to the group which 
had surrounded your house.  However, I also note 
that that [action by the group] was as a response to 
your behaviour to your wife.  There have been no 
charges relating to the assault [on your wife] laid 
before me and I must deal with you simply for the 
firearm offences and for the damage to the motor 
vehicle.  There has been a community services order 
assessment done which has found you to be suitable. 
 You have also however, been assessed as being 
unsuitable for the home detention program - I take 
it because of the problem in your relationship 
previously, involving domestic violence. 

 
  These are very serious offences.  I have no doubt 

the community would have been extremely frightened 
by your actions.  As concerns the two firearm 
offences, I consider that a sentence of imprisonment 
should be imposed.  I do not consider it would be 
appropriate to suspend these sentences, given that 
in 1991 you were placed on a bond for a similar 
offence and unfortunately that does not appear to 
have been sufficient to stop you re-offending in a 
similar way. 

 
  As far as the damage to the motor vehicle is 

concerned, I propose to impose, in addition to the 
sentences of imprisonment [for the firearms 
offences], a period of community service which you 
will have to undertake once you are released from 
gaol.  On the charge of carrying an exposed firearm 
in a public place you will be convicted and 
sentenced to a period of imprisonment of 2 months.  
On the charge of carrying a loaded firearm you will 
be convicted, and sentenced to a period of 
imprisonment of 3 months.  Those sentences to [be] 
served concurrently.  On the charge of damage the 
motor vehicle, you will be convicted and ordered to 
undertake 80 hours of community service work. 

 
  That means that you have got a sentence of 

imprisonment of 3 months which you will serve.  On 
top of that you will have to undertake 80 hours of 
community service work for the damage to the motor 
vehicle." (emphasis mine) 

 

  The appellant's submissions 

  Mr Bamber of counsel for the appellant made the 

following submissions. 
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  (1) Ground of appeal (2): undue weight given to 

prior convictions  

  Her Worship had treated 6 prior convictions between 

1984 and 1993 as relevant to sentencing for the present 

offences.  She should have given little weight to two of the 

appellant's prior convictions in 1991 and 1992 for possessing 

an unregistered firearm pursuant to s51 of the Act, because of 

the different nature of those offences, the circumstances 

surrounding their commission, and the very lenient punishment 

imposed on the appellant for those offences (a $200 fine and a 

conviction without penalty, respectively). 

  Her Worship had given too much weight to the 

convictions in 1984 for grievous harm and manslaughter.  It is 

common ground that those offences had not involved the use of 

a firearm; they arose from a stabbing incident when the 

appellant was 14 years  old.  Her Worship appeared from her 

sentencing remarks - "you - - - have again resorted to a 

firearm" - to have wrongly assumed that the 1984 offences 

involved the use of a firearm, a mistake of fact which led her 

to placing too much weight on them when sentencing.   

  Mr Bamber conceded that prior convictions in 1991 

for being drunk whilst in charge of a firearm (for which the 

appellant was fined $500), and being armed with an offensive 

weapon (convicted without sentence passed, and released on a 

good behaviour bond), were relevant to sentencing for the 

present offences.  
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  (2) Ground of appeal (1): mistake of fact leading 

to failure to consider sentencing alternatives 

to actual imprisonment 

  Mr Bamber submitted that her Worship had erred in 

failing to consider sentencing alternatives to immediate 

imprisonment, the failure stemming from one or both of 2 

mistakes of fact, viz:- 

  (a) Her Worship had said when sentencing:- 

   "These are very serious offences.  I have no 
doubt the community would have been extremely 
frightened by your actions.  As concerns the 
two firearm offences, I consider that a 
sentence of imprisonment should be imposed.  I 
do not consider it would be appropriate to 
suspend these sentences given that in 1991 you 
were placed on a bond for a similar offence and 
unfortunately that does not appear to have been 
sufficient to stop you reoffending in a similar 
way". (emphasis mine) 

 

He submitted that here her Worship clearly assumed that the 

appellant had been placed on a bond in 1991 for being armed 

with an offensive weapon, and had committed a similar offence 

(possessing an unregistered firearm, convicted without 

penalty) in 1992, thereby breaching the bond of 1991.  This 

had not in fact occurred.  It was common ground that the 

offences dealt with on 16 January 1992 had in fact occurred 

prior to the offence for which the appellant received a bond 

3½ months before, on 3 October 1991.  The appellant had in 

fact complied with the conditions of the good behaviour bond 

of October 1991.   
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  Had it not been for the error induced by this 

factual mistake, applying the principle of parsimony in 

sentencing, her Worship should (and would) have considered 

placing the appellant on a good behaviour bond, or fully or 

partially suspending a sentence of imprisonment. 

 

  (b)  Her Worship had wrongly assumed that the 1984 

offences of grievous harm and manslaughter had involved a 

firearm; see submission (1) at p8.  This factual error had the 

same effect as in submission (2)(a). 

 

  The respondent's submissions 

  The general submission of Mr Roberts of counsel for 

the respondent was as follows:- 

  "- - - there has been no error in the [sentencing] 
disposition.  - - - my friend's argument - - - 
basically relates to two passages which appear, or 
could appear, to be ambiguous, in the sentencing 
remarks - - -.  Firstly, in relation to whether or 
not there was a firearm involved in the original 
manslaughter conviction [of 1984].  And secondly, 
[in relation to] whether or not - - - a sentence 
should be imposed - - -, but suspended by reference 
to the fact that the [good behaviour] bond [of 1991] 
had been completed at an earlier date [then these 
offences]." 

 

As to these 2 matters, Mr Roberts submitted as follows:- 

  (1) Her Worship's sentencing remarks to the effect 

that the appellant had "again resorted to a 

firearm" simply referred to "the [appellant's] 

propensity to violence", and did not indicate 
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an assumption that the 1984 offences had 

involved the use of a firearm. 

  (2) As to the good behaviour bond of 1991, and 

her Worship's observation that it "does not 

appear to have been sufficient to stop you 

reoffending in a similar way", he submitted:-  

   "- - - the bond was imposed in these terms: 
convicted; without passing sentence, released 
on a bond, $500 own recognizance for 18 months. 
 Now, - - - there is a very fine line between 
'without passing sentence' and actually 
imposing a sentence, when in fact a bond is 
[granted].  In my submission, 'without passing 
sentence' is in fact [quaere, effect] a 
suspended sentence.  If your Honour accepts 
that submission, then what her Worship was 
referring to when she referred to the bond was 
that there has previously been a release 
without the imposition of an actual custodial 
sentence. 

 
   - - - 
  
   - - - And it is the fact that he had reoffended 

[on 11 May 1994] subsequent to the bond having 
expired [in April 1993], which was her main 
concern, not that having been on a suspended 
sentence then the bond would have been of no 
effect.  It was [the] simple fact of the 
reoffending post the bond.  

 
   - - -  
 
   - - - if your Honour accepts that - - - 

'without passing sentence' - - - is a suspended 
sentence, in the sense that it is always open 
upon reconviction to impose a sentence at a 
later date, just as in a suspended sentence it 
is open to impose that sentence at a later date 
for breach - then in relation to graduated 
scales [of punishment[ - - - her Worship hasn't 
offended the parsimony principle or the 
graduated scale, - - - inasmuch as she 
specifically deals with the question of 
suspension by virtue of the seriousness of the 
offences, having taken into account propensity 
to violence and reoffending simpliciter. 

 



 
 12 

   - - -  
 
   In all other respects, - - - [her Worship] has 

given careful and considered reasons for - - - 
imposing the sentences of imprisonment. 

 
   And I also note - - - that it is in fact 

her Worship who first mentions the question of 
a home detention order. 

 
   - - - 
 
   So - - - at the time that she ordered [a report 

in terms of s19B of the Criminal Law 
(Conditional Release of Offenders) Act in 
relation to] the home detention order, - - - a 
period of imprisonment was one of the 
dispositions that was uppermost in her mind, a 
home detention order being [a disposition] to 
be used in circumstances where a term of 
imprisonment is appropriate but for some reason 
[it] is ordered to be served at home rather 
than in an institution. 

 
   That being the case, her Worship put defence 

counsel on notice that she had a disposition of 
imprisonment uppermost in her mind at the time 
she adjourned the proceedings for the 
assessments.  And she invited counsel to make 
further submissions at the commencement of the 
sentencing. 

 
   - - - 
 
   And that offer was not taken up.  Therefore in 

the circumstances - - - it is my submission 
that there is no clear error obvious from the 
face of the proceedings, and that your Honour 
shouldn't interfere with the original 
sentence."  

 

  Conclusions 

  The general principles applicable to appeals against 

sentence under s163(1) of the Justices Act are set out in  

Salmon v Chute (1994) 94 NTR 1 at 24.  The appellant must show 

that the exercise of the sentencing discretion has miscarried. 
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  Both grounds of appeal relied on a close 

construction of her Worship's sentencing remarks.  As to that, 

I bear in mind the cautionary observations by Muirhead J in  R 

v Davey (1980) 50 FLR 57 at 65-6, which apply mutatis mutandis 

here:- 

  "A judge's remarks on sentence will seldom reveal 
all the matters he takes into consideration. - - -  
Remarks on sentence should not be reviewed on appeal 
as though they are a reserved judgment.  They are 
frequently made ex tempore and in conversational 
manner, but generally only after anxious thought."  
(emphasis mine) 

 

  As to ground (1) on p2, I do not consider that 

her Worship's sentencing remarks at p6 indicate some 

misapprehension of fact in relation to the 1984 offences.  

Clearly, the "considerable concern" expressed because the 

appellant had "again resorted to a firearm", was a reference 

to his previous firearms offences, to which her Worship also 

referred. 

  As to her Worship's view that service of the 

sentences of imprisonment she imposed should not be suspended, 

because the 1991 bond did not appear to "have been sufficient 

to stop [the appellant from] reoffending in a similar way", I 

consider it is clear that her Worship was under no factual 

misapprehension, but had in mind simply that the appellant had 

offended in 1994 despite having been placed on a bond some 2½ 

years before for a similar offence.  That was a legitimate 

consideration when considering whether service of the 
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sentences should be wholly or partially suspended upon a 

further bond. 

  There is no substance in ground (2) on p2 that undue 

weight had been given to the appellant's previous convictions, 

when he was sentenced.  There was no factual misapprehension 

in regard to those convictions; see p12. 

  It is clear that her Worship had considered 

sentencing dispositions other than actual imprisonment; in 

rejecting them, she had not been misled by any mistake of 

fact. 

  In the result, I consider that no error in the 

sentencing process has been disclosed.  I should say that I do 

not accept Mr Roberts' submission seeking to conflate a 

discharge on a bond without sentence passed, with a suspended 

sentence bond; but a sentencing discretion is not subjected to 

some strictly graduated scale of punishment, step by step, by 

the principle of parsimony. 

  The appeal is dismissed; the sentences are 

confirmed. 

  Orders accordingly. 

 

 ______________________ 


