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1:11 TH^ SUPREME COURT
OF TH:I^: NORTHERN TBRRT, ,ORY

OF AUSTRALTA

AT ALTCE SPRTNGS

No. 25 0^ 1.993

TIT THE MATTER of the Justices
Act

AND TN THE MATTER of an appeaL
from a deci. s:. on of the Court

of Summary Ourisd, .ct, .on at
ALLce Springs

CORAll: KEAE^ITEY J

BETWEENs

EVELYllllAY CADY

(Del. i. vex'ed 3.6 atILy 1,993)

TILLS i's an appeal. against a sentence imposed on

the appeJ. ,. ant by the Court of Summary Jul:'i. sdi. cti. on at ALLce

Sp, ci. rigs .

AND:

Appel. Jant

SUZANNE SMTTH

R^ASONS FOR DECTSi:ON

I:t appears that on 27 Apri. L 1.993 the appeLLant

pLeaded gui. Lty be^ore the Court to cha, :ges of having

Goumi. tted 8 0^fences. F',.. ve of those charges, consi. .sti. rig of

2 under s239(I. )(b) o:6 the SOCi. al. Secti, =i. ty Act 1947 and 3

under SL350 of the SOC^. aJ. Secti, ci. ty Act 1,991. , were set out ,. n

Respondent

The back round



a Summons based on the respondent's CoinpLai. nt of 27 November

1,992. A ConpLai. nt invokes the ju, ,i. sdi. ct. ton o:E the Court

under s64 of the Justi. ces Act to hear and deterini. ne SLmp, .e

of:Eences; see s49 of the Justi. .ces Act. Tt seems, however,

that; these were i. ridi. ctabLe offences - see s4G of the Crimes

Act 1.91.4 (C'th) - though they were capabLe of bet. rig deaLt

wi. th summa, :i. I. y, under that Act. The charges under

s239(L)(b) 0^ the 1,947 Act were for obta, .ni. rig unemployment

beneti. ts for 2 consecutive 2 week pen. ods i. n October-

November 1.990, du, ,,. rig writch she had earned i. ncome whi. .cti she

di. d not declare. Two of the charges under SL350 of the 1,991.

Act were si. ini. Jaz': they entai. .,. ed a contraventi. on o^ L347(b)

of that Act:. in that for two 2-week pertods i. n September-

October 1,991. she had obtained Job Search ALLOWances aLttiotzgti

The tht, ?dshe had earned i. ncome which she d, .d not decLare.

charge under SL350 was for contraveni. .rig pan. 344(I. ) 0^' the

1.993. Act, i. n that on 9 December 1,993. when o1. atintrig a Job

Search ALLOWance she ^aLse, .y stated that she had Last worked

on 7 December 3.99J. when she was i. n fact sti. Ll. emp, .oyed.

The other 3 charges were aJ. so I. atd under SL350 0^

the 3.993. Act. They were set out i. n a separate Summons

issued upon an Tnfo, ,mati. on I. at. d on 27 November 1.992 by the

respondent. ICn:tornati. ons are used when i. ridi. ctabLe offences

are suspected to have been comintt. ted; such charges are

punishabl. e summa, ri. Ly ^. n certain CLI:'cumstances. These

charges i. nvol. ved contraventi. .ons of parJ. 347(b) 0^ the 1,991.

Act in that she had obtai. ned 3 Job Search ALLOWances in

,

consecut. i. ve pertods total. I. i. rig some 30 days in December

,
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1.9 91.

which she di. d not deci. are.

No transcri. pt i. s avai. Lab, .e o:E the proceedings on

27 Apri. I. 1,993 but a transcript is avail. abl. e of the adjourned

hearing on L, .. May. After hear^. rig submi. .SSLons in mittgat:. on

of punishment, his Worship proceeded to sentence. Before

dot. rig so, he enqui. ,:ed o:E' counse, . whether he couLd pass a

singLe sentence i. n respect o^ aLL 8 offences, even though

some had been the subject of a Coinpl. atnt and others the

subject of an Tnfo, rinati. on. Both counsel. , netthe, r o^ whom

appeared be:Eore me, i. rid, .cated that such a course was

permi. ssi. b, .e. In. s Worship then imposed a singLe sentence o^

9 months tinp, ?ISOnment. i. n respect o:E a1. I. 8 offences, and

directed that the appel. I. ant be released after servi. rig

I. month provi. aed she had entered i. nto a supervised bond i. n

the sum of $500 to be o^ good bellavi. our for 1.8 months.

January 1,992, duri. rig which she had earned trioome

The appel. I. ant appeaLed on the same day, rel. yi. rig on

5 grounds. A further 3 grounds were added, by Leave, on

,.. 5 July when the appeal. came on for heartng before me.

Mr Barbaro o:E counsel. ^or the appel. I. ant reLi. ed on

one ground onLy, vi. z:-

That the Learned Magistrate erred i. n Law ,. n
imposi. rig one sentence i. n respect of a, .I.
of^ences charged when those of:Eences were riot
agai. nSt the same provi. SLon Of a Law Of the
CommonweaLth contrary to Sect, _on 41< 0:E the

The a eaL

" 3 .

Subsections 41<(3) and (4) of the Cr, .mes Act provi. de:-

"(3) Charges agai. nst the same person for any

CT'Lines Act (CommonweaJ. t. h)."

number of offences a aLnst the same
of a Law of the CommonweaJ. th may be joined

3
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the same i. n^ormat, .. on, coinpl. amt. or summons i. ^
those charges are founded on the same ^acts,
or form, or are port o^, a series o^ 0:E^ences
of the same or a stint. La, = character.

(4) Tf a
offences referred to I. n subsect. Lon

provi. s:. ons that a SLng, .e sentence ^or inuLti. PI. e offences may

be tinposed onI. y where those of^ences are "agai. nst. the same

provi. s, .on o:E a Law o^' the CommonweaJ. tti". Heire the 8 charges

court ina
both or aLL of those o^fences but that

penal. ty shal. I. not exceed the sum o^ the
maxi. mum penaLti. es t. hat could be Imposed It a
separate penal. ty were imposed in respect o^
each of:Eence. " (emptiasts mine)

erson is convicted of 2 or more

Tt. is o1. ear :elfom the combi. ned effect of these

rel. ated to o^fences under 2 di. ^:Eerent provisions of 2

.

I, m OSe one

di. ^fez'ent CommonweaLth Acts.

Soot. aL Security Act 1.99, . provides that where a person ,. s

convicted of more than one offence against SL350 the Court

may i. ripose a si. rigl. e penal. ty ^'or aLL those offences; but that

enaLt.

was not the post. ti. on here, si. rice convi. cti. ons for o:E^ences

.

Ln

under s239(L)(b) 0^ the 1.947 Act ^ie, ?e al. so the subject o^

the S^. rigLe penalty. Tt. is Un:EQ, ,tunate that i. n May CoUnseL

had inadvertent, .y mis, .ed hi. s Worship as to whether he COILl. d

impose a SLngLe sentence and thereby had Led hi. 111 into an

approach on sentence riot permi. tted by the Czri. mes Act.

Mr Sti. rk of collnseL for the respondent rightl. y conceded that

the appeaL must succeed on tilts ^airLy technical. ground.

The Court had no inn, sdi. cti. on i. n the c, .,:cumstances to tinpose

the SI. rigl. e sentence wh, .ch i. t had purported to impose; that

sentence must therefore be quastied and set aside.

respect of
3 the

:Lt i's true that SL353 of the
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the appeal. .

The di. s OSi. tion of the a

remitted to the Court o:E Summary JUEIsdi. cti. on for

sentencing. He stressed that the total. overpayment in

respect of al. I. charges was under $L300 and that offences of

thi. s type are commonLy deal. t wi. th by Courts of Summary

JUL'i. sdi. cti. on, the Magi. st, ,ates thus being in a much better

postt. i. on than this Court to determine the appropri. ate

puntshitient. Mr Sti. ,rk submi. tt. ed that this Court should now

proceed to sentence, on the bast. s that it was i. .n as good a

POSi. ti. on to sentence the appel. ,. ant, as i. t had been i. n

The parttes are at issue as to the di. SPCsi. .ti. on of

Mr Barba, :o submi. tted that the case shouLd be

ea, .

SLat:te, r

SL77(2) of the Justi. ces Act. On ba, .ance, T think i. t

preferabLe i. n this case to remit the case to tile Court of

Summary JUEIsdi. cti. on ^or sentenci. rig. The generaL prt. nci. pLes

appLi. cabLe to sentencing ^or these types o:E of:Eences in this

v Davi. s (unrepo, ,ted, Realmey a', 1.9 February 3.993).

Tt. i, s clear that ei. the, , course i, s open, under

ju, :i, sdi. cti. on are set out i. n ^^^^^. (sup, ra),

especi. aLLy at pp22-3. No doubt the us11aL usefuL assi. stance

by way o^ a schedul. e o^ sentences IEo, r thi. s o^^ence

(i. ncLudi. rig the sentences sched11Le handed to ttii. s Court on

1.5 JULY) wi. 1.1. be suppLi. ed to the Court of' Summary

gun. sd, .ct, .. on.

The appeaL i. s LIPheLd. The sentence ,. Taposed on

,.,. May 1.993 i, s quashed and set asi. de. The case i. s reini. tted

to the Court o^ Summary JUL'i'sdi. cti. on, :Eor sentenci. rig.

Order
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