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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

 

 

Nos. JA 7 and 8 of 1994  

 

      IN THE MATTER of the Justices 

Act 

 

      AND IN THE MATTER of appeals 

against sentences imposed by the 

Court of Summary Jurisdiction at 

Darwin 

 

 

 JA 7 of 1994   BETWEEN: 

 

      JOHN ABRAHAM KUIPER 

       Appellant 

 

      AND: 

 

      GOTTLIEB THOMAS SVIKART 

       Respondent 

 

 

 JA 8 of 1994   BETWEEN: 

 

      JOHN ABRAHAM KUIPER 

       Appellant 

 

      AND: 

 

      MAXWELL JOHN HALL 

       Respondent 

 

 

 

CORAM:   KEARNEY J 

 

 

 

 REASONS FOR JUDGMENT 

 

 (Delivered 1 June 1994) 

 

 

  These two appeals against sentences imposed by the 

Court of Summary Jurisdiction were heard together on 23 May 

1994 and dismissed.  However, an important practical point of 
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sentencing law and procedure was involved; it is desirable, 

for the purposes of clarifying the law, to amplify the oral 

reasons and reduce them to writing.   

  The background to the appeals 

   On 8 July 1993 the appellant was sentenced to an 

effective term of 12 months imprisonment for 7 offences.  

Pursuant to s5(1)(b) of the Criminal Law (Conditional Release 

of Offenders) Act (herein "the Act"), the Court directed at 

that time that he be released on a good behaviour bond after 

serving 3 months of that sentence.  He duly entered into that 

bond and was released after serving 3 months.  On 19 January 

1994 he was convicted of 26 offences committed during the 

currency of the bond.   

  On 19 January 1994 the learned Magistrate first 

found the 26 "new" offences proved against the appellant; 

convictions were duly recorded.  This established that he had 

breached his 1993 bond.  His Worship then dealt with the 

appellant under s6(3)(e) of the Act by committing him to 

prison to serve the balance of the term of imprisonment 

imposed on 8 July 1993 which remained unserved when he was 

released on the bond.  He then sentenced the appellant for the 

26 "new" offences, to a total of 26 months imprisonment.  He 

directed that those sentences be served in part concurrently 

with, and in part cumulatively upon, the term for which he had 

just committed the appellant in respect of his conviction of 

8 July for his "original" 7 offences.  It is this direction 

which is attacked on appeal. 
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  The submissions on appeal 

  On 14 February 1994 the appellant filed a Notice of 

Appeal, contending:- 

  "That the learned stipendiary Magistrate erred in 

law in ordering that the sentence of imprisonment 

ordered in regards to the breach of the bond, be 

partially cumulative to the sentences of 

imprisonment imposed in regards to other offences." 

This ground does not state accurately how his Worship 

sentenced the appellant, as set out at p2.  The appeal however 

was argued on the basis that his Worship, in sentencing as in 

fact he had at p2, had erred in law.  The ground of appeal was 

treated as amended accordingly.   

  The question raised by the appeal is how Code 

s405(3) is to be interpreted in light of s6(3)(e) of the Act.

 S405(3) provides as follows:- 

  "(3) When a person who is convicted of an offence is 

undergoing, or has been sentenced to undergo, 

for any offence a sentence involving 

deprivation of liberty, the punishment to be 

inflicted upon him for the first-mentioned 

offence may be ordered to take effect on the 

expiration of the deprivation of liberty for 

the last-mentioned offence or any earlier day." 

(emphasis mine) 

  Section 6(3)(e) of the Act provides, as far as 

material, that when a person is found to be in breach of a 

bond entered into under s5(1)(b) of the Act, the Court may:- 

  "(e) in a case where the person having been 

sentenced, was released - - - after he had 

served a specified part of the sentence imposed 

on him - commit the person to prison to undergo 

imprisonment for such term, being a term not 

exceeding - - - the balance of that sentence,  

   - - -" 
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  Section 5(1)(b) of the Act provides, as far as 

material:- 

  "(1) - - - where a person is convicted of an offence 

against a law of the Territory, the court by which 

he is convicted may, if it thinks fit, by order - 

 

  - - - 

 

   (b) sentence the person to a term of 

imprisonment but direct that the person be 

released, upon his giving [security by 

recognizance or otherwise that he will be 

of good behaviour etc], - - - after he has 

served a specified part of the sentence 

imposed on him." 

The practical effect of an order under s5(1)(b) is to bring 

the enforcement of the remaining part of the sentence to a 

temporary stop; during the period of suspension the remainder 

of the term of imprisonment does not run.  When the offender 

breaches his recognizance, and is committed to prison under 

s6(3)(e) of the Act, the unserved part of his term, or such 

lesser term as is fixed by the second sentencer, begins to run 

again and continues to run until it has been served. 

  Ms Burrows of counsel for the appellant submitted 

that his Worship erred in directing that the 26 months 

sentence be served cumulatively on part of the earlier 

sentence, in that at the very moment in time when the 

appellant was convicted of the "new" offences, he was not then 

in terms of Code s405(3) a person "undergoing, or - - - 

sentenced to undergo - - - a sentence involving deprivation of 

liberty".   The submission was that for Code s405(3) to apply, 

at the moment of conviction of the "new" offence the offender 

must already have been "sentenced to undergo - - - a sentence 
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involving deprivation of liberty" for the earlier offence, and 

here he had been sentenced after that conviction.  

Consequently, it was submitted, his Worship was not empowered 

by Code s405(3) to sentence the appellant in the way he had; 

and Code s405(1) provided for when the sentences for the "new" 

offences were to take effect.  That is, it was submitted that 

the sentence of imprisonment for the "new" offences could not 

be made partially cumulative upon the "sentence involving 

deprivation of liberty" which arose out of the breach of bond. 

In support, the appellant relied on Butawilya v Stobbart 

(supra), R v Roper (1990) 70 NTR 1, Campbell v The Queen 

(1985) 4 FCR 137, R v Blow [1963] QWN 1 and R v Dunn [1984] 2 

Qd R 400. 

  Mr Cato of counsel for the respondent submitted that 

his Worship did not err in making the sentence for the "new" 

offences partially cumulative.  He submitted that the 

authorities on which the appellant relied were distinguishable 

on their facts; that the partially suspended sentence of 

8 July 1993 was in fact "a sentence of imprisonment involving 

deprivation of liberty" for the purposes of Code s405(3); and 

that to construe Code s405(3) and s5(1)(b) of the Act in the 

manner urged by the appellant would lead to an "absurdity", in 

that in effect a direction under s5(1)(b) would have no 

"teeth", as there would often be no sanction for a breach of 

the bond. 

  In reply, Ms Burrows submitted that it was 

irrelevant that there would be no sanction for a breach of a 
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s5(1)(b) bond.  The Court can only act "in accordance with the 

law", and the effect of Code s405(3) is to prevent a 

Magistrate of Judge from sentencing in the manner his Worship 

had adopted, in these circumstances.  

  Conclusions 

  Mr Cato may be correct in his submission that for 

the purposes of Code s405(3) the sentence imposed on 8 July 

1993 is "a sentence involving deprivation of liberty", which 

the appellant had "been sentenced to undergo" on 8 July 1993. 

It is arguable that his status thereafter remained that of a 

"person who - - - has been sentenced to undergo - - - a 

sentence involving deprivation of liberty," for the purposes 

of Code s405(3), until he successfully completed the period of 

his bond.  This approach receives support from the views of  

McPherson JA in The Queen v Anderson (unreported, Court of 

Appeal (Qld), 19 November 1993); cf the opposing views of 

Mackenzie J on the point.  It is not necessary to express a 

firm opinion on this submission. 

  I accept Mr Cato's submission that the authorities 

relied on by Ms Burrows, with the exception of R v Dunn 

(supra), are distinguishable. 

  Butawilya (supra) involved somewhat similar facts 

and legislation but the order in which the sentences were 

accumulated was the reverse of that adopted in this case. That 

is to say, it was there erroneously directed that the period 

of "deprivation of liberty" imposed by re-activating a 

suspended sentence as a result of a breach of bond, be served 
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cumulatively upon the sentences for "new" offences.  Section 

405(3) is no warrant for this. 

  It is the order of sentencing which is all-

important, for the purposes of Code s405(3).  Here, 

his Worship first committed the appellant to prison under 

s6(3)(e) of the Act, by way of re-activating the 1993 

partially suspended sentence, as a result of the breach of 

bond established by the conviction for the "new" offences. 

That committal involved, in terms of Code s405(3), a re-

activation of "a sentence involving deprivation of liberty", 

the term in question being the unserved balance of the 

sentence imposed on 8 July 1993.  Nevertheless, as Priestley J 

said in The Queen v Lewfatt (unreported, Court of Criminal 

Appeal, 22 October 1993) at p16, under s6(3)(e) of the Act - 

  "- - - a new term is imposed upon the person, 

commencing from the date of the commitment of the 

person to prison pursuant to the paragraph." 

In terms of s405(3), "the last-mentioned offence(s)" were the 

"original" offences for which sentences were imposed on 8 July 

1993; and "the first-mentioned offence(s)" were the "new" 

offences dealt with on 19 January 1994.  

  In R v Roper (supra), Martin J (as he then was) was 

faced with the quite different case involving the exercise of 

power under s6(3)(d) of the Act, where the offender had been 

earlier released on a bond under s5(1)(a) of the Act without 

sentence being passed.  Section 6(3)(d) is in quite different 

terms to s6(3)(e) and the case is distinguishable on that 

basis.  However, his Honour made some comments, obiter, in 
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respect of s6(3)(e) of the Act, with which I respectfully 

agree but the effect of which in my opinion is not accurately 

set out in the headnote to the report at p1.  His Honour said 

(at p5):-  

  "Where an offender is discharged upon his entering 

into a recognisance, [under s6(3)(e) of the Act] and 

later comes up for sentence after a breach of the 

recognisance, he is sentenced for the original 

offence and not the breach of the recognisance: 

Griffiths v R (1977) 137 CLR 293 at 343; 15 ALR 1; R 

v Robinson (1986) 66 ALR 495 [at 497]; 60 ALJR 580 

at 581." (emphasis mine) 

  Martin J there emphasized that if the offender is 

brought before the Court to be dealt with as a result of his 

breach of bond and the Court commits him to serve the balance 

of his original sentence, he is being sentenced for the 

original offence.  It follows that provided the Court 

committed him to serve that sentence before sentencing him for 

his "new" offence, s405(3) may be utilized, if the approach in 

R v Dunn (supra) (p9) is correct.  Accordingly, I consider 

that R v Roper (supra) does not support Ms Burrow's 

submission. 

  R v Blow (supra) involved the same sort of error in 

the order of accumulating sentences as Butawilya (supra).  The 

Court made it clear, as did Martin J in Roper (supra), that on 

breach of a bond entered into under corresponding Queensland 

legislation, an order committing the offender to prison 

punishes him for the offence for which the suspended sentence 

was imposed, not for his breach of bond.  Gibbs J (as he then 

was) observed at p3:- 
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  "In effect - - - the legislature allows the sentence 

[for the earlier offence] to be imposed in two 

stages instead of one.  - - -  The offender is 

committed to prison in consequence of his conviction 

[for the earlier offence], without which the order 

committing him to prison to undergo the suspended 

portion of the sentence could not validly have been 

made." 

Although his Honour was dealing with differently worded 

provisions, I consider these remarks apply to ss5(1)(b) and 

6(3)(e) of the Act.  The appellant was committed, in this 

case, on 19 January 1994 by way of punishment for the offences 

for which he had received a partially suspended sentence on 

8 July 1993. 

   Campbell v The Queen (supra) is also factually 

similar to Butawilya (supra) and is distinguishable on that 

basis.  However, Fox J at p140 pointed to the anomaly which 

can arise when an offender is dealt with by different courts 

in the same jurisdiction, and, as a result, is sentenced for 

the "new" offence before being brought up for breach of his 

bond.  That aspect appears to merit the attention of the 

legislature. 

  R v Dunn (supra) involved the construction of s20 of 

the Queensland Criminal Code, which is in very similar terms 

to Code s405(3).  At p401 Connolly J (with whom Campbell CJ 

and McPherson J agreed) said, as to the construction of s20, 

that:- 

  "The problems vanish if s20 really calls for the 

situation to be tested as at the moment of 

sentencing for the second offence rather than the 

moment of conviction.- - -   In my opinion this is 

the construction of s20 which is to be preferred." 

  (emphasis mine) 
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I respectfully agree with that construction for the reasons 

his Honour sets out at pp401-402, and consider it is 

applicable to s405(3).  This construction determines the 

outcome of the appeal.  On this basis, s405(3) looks to the 

situation at the moment of sentencing for the "new" offences, 

not at the moment of convicting for them.   The foundation of 

Ms Burrows' submission - that the relevant time is the moment 

of conviction - is rejected, and the edifice of argument 

constructed thereon collapses.  It is clear on this 

construction that at the time the appellant was sentenced in 

respect of the "new" offences he was a person who was then 

"undergoing, or [had] been sentenced [by way of committal 

earlier on 19 January 1994] to undergo for [his earlier 

offences of 1993] a sentence [being the unserved part of the 

sentence of 8 July 1993] involving deprivation of liberty".   

  Adopting the construction in R v Dunn (supra), it is 

clear that his Worship had power to accumulate the sentences 

in the manner he did, as the appellant was a person who fell 

squarely within the ambit of Code s405(3).  In my opinion, it 

is clear that his Worship was very well aware of the 

requirements of the s405(3) in the light of the authorities, 

and applied the law correctly and with meticulous care.  

  These reasons are the basis upon which the appeals 

were dismissed on 23 May. 

 

 __________________________ 


