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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

 

The Queen v Roland Ebatarinja  [1999] NTSC 41 

No. 26 of 1996 (9503690) 

 

 BETWEEN: 

 

 THE QUEEN 

 

 AND: 

 

 ROLAND EBATARINJA 

 Defendant 

 

CORAM: MILDREN J 

 

REASONS FOR JUDGMENT 

 

(Delivered 22 April 1999) 

 

MILDREN J: 

[1] The defendant is charged with three indictable offences, the most serious of 

which is for the murder of Gregory Jabaltjari Long on 16 February 1995. 

[2] The defendant is a deaf and mute Aborigine, born on 2 March 1978.  He is 

unable to read or write or to communicate except by using his hands to ask 

for simple needs.  He does not know that he has been charged with murder 

or other offences and is unable to communicate with his lawyers.  He is 

unable to follow legal proceedings.  It is possible that he could be taught to 

communicate using sign language, but that would not be able to be done in 

the near future. 

[3] The Crown has issued an information which alleges the various offences and 

which came before Ms Deland SM in the Juvenile Court.  The Crown has 



 2 

also issued an ex officio indictment.  The history of the proceedings 

thereafter and until now is set out in the joint judgement of Gaudron, 

McHugh, Gummon, Hayne and Callinan JJ, in the Judgement of the High 

Court in Ebatarinja v Deland and Others (1998) 157 ALR 385.  Suffice it to 

say that my decision refusing to prohibit the learned Magistrate from 

proceeding with a committal hearing has been reversed by the High Court 

and prohibition has issued.  The High Court did not interfere with my 

decision to grant a stay on the ex officio indictment.  However their Honours 

said at para 34: 

The fact that committal proceedings cannot be taken against the 

appellant does not mean that the law is powerless to deal with his 

case.  It is perhaps unfortunate that only the Supreme Court has 

jurisdiction to determine questions of fitness to plead.  However, 

there is no reason why the Crown cannot move to lift the stay on the 

ex officio indictment which has been filed in the Supreme Court.  

Since committal proceedings against the appellant cannot lawfully 

take place, nothing in Barton would now prevent the Crown 

proceeding by way of ex officio indictment.  Upon the lifting of the 

stay of proceedings on that indictment, the issue of the appellant’s 

fitness to plead could then be determined under the provisions of 

s357 of the Criminal Code. 

[4] The present application by the Director of Public Prosecutions is for an 

order that the stay which I granted, be lifted.  The application was opposed 

by Mr Kilvington.  After hearing submissions and receiving evidence 

tendered by the applicant, I granted the application.  I said that I would 

provide reasons in writing at a later date.  I now do so. 
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Problems of representation: 

[5] The proceeding which ultimately went to the High Court was a civil 

proceeding begun in this Court by originating motion.  The application for a 

stay was brought orally in the Court’s criminal jurisdiction.  No litigation 

guardian had been appointed as required by O15.02 of the Supreme Court 

Rules.  That rule applies only to civil proceedings, and the proceeding which 

was the subject of appeal to the High Court was, as I have said already, only 

the civil proceeding.  The High Court granted leave to add the accused’s 

father as an appellant, on the basis that steps be taken to add him as a party 

to the record.  This has been attended to; but still, the underlying problem 

arises in the proceedings brought in this Court’s criminal jurisdiction.  I had 

cause to mention these problems in Ebatarinja v Deland and Others  (1997) 

6 NTLR 107 at 115.  I think, on further reflection, something more should 

be done in relation to the proceedings in the Court’s criminal jurisdiction.  

There are no rules of court governing the situation.  Nor is the position 

governed by any statute or practice direction.  Counsel have not been able to 

refer me to any decision on the question from any other jurisdiction.  Yet, in 

a case such as this, the Court will have to decide whether or not the 

defendant is fit to plead, and may, as in this case, have to deal wi th 

arguments which are raised before any decision on that question can be 

made.  Counsel should have a more secure status as the defendant’s legal 

representative than a mere amicus curiae.  In this case, the true position is 

that the defendant’s father is the person who is providing any instructions to 
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counsel.  In civil proceedings, a person who is under a disability must be 

represented by a person who is a litigation guardian.  I considered that a 

similar rule should also apply to criminal proceedings.  Accordingly I made 

an order, exercising the Court’s inherent jurisdiction in relation to persons 

under disability, appointing Mr Kilvington to represent the accused on the 

instructions of his father, Conley Ebatarinja.   

The Crown’s application:  

[6] The Director of Public Prosecutions, Mr Wild QC, sought an order 

cancelling the stay order, and an order that the matter be adjourned to the 

next arraignment day, at which stage, a date could be fixed for a s357 

hearing, which he indicated may take several days.  He indicated that I 

should also consider the question of bail in the meantime.  Mr Wild QC 

indicated that the Crown would not be seeking an order under s357(3) of the 

Criminal Code that the accused be kept in custody, but that the Crown 

intended to try to find some other modus vivendi pursuant to which a regime 

of some medical kind could be put in place to enable the accused ultimately 

to understand and to be brought to trial. 

[7] S357 of the Criminal Code provides: 

357. WANT OF UNDERSTANDING OF ACCUSED PERSON 

(1) If, when the accused person is called upon to plead to the 

indictment or during the trial, it appears to be uncertain, for any 

reason, whether he is capable of understanding the proceedings 

at the trial so as to be able to make a proper response, the court 

shall inquire into the question of whether he is capable or not. 
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(2) If the court finds that he is capable of understanding the 

proceedings the trial is to proceed as in other cases. 

(3) If the court finds that he is not so capable it is to say whether he 

is so found by it for the reason that he is in a state of 

abnormality of mind or for some other reason that it shall 

specify and the finding is to be recorded; and the court may 

order the accused person to be discharged or may order him to 

be kept in custody in such place and in such manner as the court 

thinks fit, or admit him to bail, until he can be dealt with 

according to law. 

(4) A person so found to be incapable of understanding the 

proceedings at the trial may be again indicted and tried for the 

offence. 

[8] The decisions of the Court required to be made under this section are made 

by the judge alone: see R v Bradley (1986) 40 NTR 6; R v P (1991) 1 NTLR 

157. 

[9] Mr Wild QC referred to the alternative courses open to the Judge who is 

ultimately to hear the matter as set out  in s357(3), and said: 

… what the Crown has been trying to do for the last two or three 

years, is have the Court seized of this matter, in such a way that if 

the Court saw fit, it might impose by way of bail conditions or 

something else, some regime pursuant to which Roland Ebatarinja 

can face the Court. 

[10] The Crown at that time had no material to place before the Court to suggest 

how the accused might ultimately be made to understand sufficiently so as 

to be able to be tried. 

[11] One problem which arose during the course of the hearing is whether the 

accused could be bailed at all, given his present lack of understanding.  That 

question is not strictly relevant to the question of whether or not the stay 
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should be lifted.  If the stay is lifted, there is no doubt that the accused 

could be allowed to go at large if he could not be bailed, and if remanding 

him in custody was inappropriate. 

Mr Kilvington’s submissions: 

[12] The thrust of the submission was that the stay ought not be lifted until it is 

established that no means of communicating with the accused could ever be 

established.  Until this was established, so the argument ran, the accused, 

who is presumed to be innocent until proven otherwise, loses the right to a 

fair trial and a chance of acquittal, and runs the risk of being kept in 

custody, perhaps indefinitely.  Mr Kilvington submitted that in a case such 

as this, the obligation rested upon the State to show that all attempts to have 

the accused taught to communicate had failed, and upon the State, to attempt 

to have him so taught:  Mr Kilvington drew an analogy with the duty of the 

State to provide an interpreter. 

[13] I accept that, in a case where an accused does not adequately understand the 

language of the Court, except perhaps, where the right to an interpreter is 

waived by counsel, a trial will not be fair unless an interpreter is available.  

However, the same cannot apply to a proceeding designed to test whether or 

not an accused is fit to plead, if the lack of fitness is due to an inability to 

communicate, as otherwise, no hearing under s357(1) would ever be 

possible.  This must also have been the view of the High Court in Ebatarinja 

v Deland, (supra), when their Honours said, at p 393: 
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Upon the lifting of the stay of proceedings on that indictment, the 

issue of the appellant’s fitness to plead could then be determined 

under the provisions of s357 of the Criminal Code. 

[14] Nevertheless, I considered that Mr Kilvington was right when he submitted 

that the duty to provide the interpreter rests with the State – see: R v 

Johnston (1987) 25 A Crim R 433 at 435; Alwen Industries Ltd v Collector 

of Customs [1996] 3 NZLR 226 at 232 – 233; United States of America v 

Mosquera 8.16 F.Supp. 168 (E.D.N.Y. 1993) at 175; Dietrich v The Queen  

(1992) 177 CLR 292 at 301.  Mr Kilvington’s submission amounted to this: 

that the State having done nothing to “educate” the accused so that he could 

be made to understand, it would be an abuse of process to now lift the stay 

order. 

[15] I accept that the stay order should not be lifted if to do so now would 

amount to an abuse of process.  At the time of the initial hearing on 4 

February 1999 I was minded to think that I should know precisely what the 

Crown had in mind and what it proposed to do to see if the accused could be 

taught to communicate.  Mr Wild QC assured me that the costs of whatever 

could be done would be met by the Crown.  The matter was adjourned until 

later in the sittings to enable Mr Wild QC to place some further material 

before the Court.  The accused was permitted to be at large in the meantime. 

The Director’s proposed course:  

[16] When the matter resumed on 22 February 1999, Mr Wild QC tendered a 

letter from Territory Health Services which showed that tentative 
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appointments had been made for the accused to be seen by a neurologist, an 

ear, nose and throat specialist, and an audiologist.  The appointments were 

tentatively made as the Director had not been assured at that stage that the 

accused would keep the appointments, but he had since been assured by Mr 

Kilvington that the accused would in fact keep the appointments.  I was told 

that the Crown would provide to each of the health professionals the 

relevant background so far as is known to the Crown.  Notwithstanding this, 

Mr Kilvington maintained that the application to lift the stay was premature 

as until reports were obtained, there was no material upon which the Court 

could form a view as to whether or not the accused could be made to 

understand and to communicate. 

Conclusions: 

[17] After hearing further submissions, I granted the application and ordered that 

the stay be removed. 

[18] In my opinion, the course proposed by the Director was a proper one, and 

not an abuse of process.  I was satisfied that the Director intended to arrange 

to have the matter of whether or not the accused was fit to  plead determined 

by a Judge of this Court as soon as reasonably practical; that if the Court 

found that the accused was not fit to plead, the Director did not intend to 

press the Court to order that the accused be kept in custody, and that the 

Director intended to take such steps as may be proper, at the expense of the 

State, and in a timely manner, to see if the accused could be made to 

understand and to communicate so that he could be properly brought to trial 
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if and when that eventuated.  There are advantages to be gained by the 

proposed course, in that the actions of the parties could be supervised by the 

Court which could order a further stay if it thought that its processes were 

being abused, or it could take action against the accused if he or his fa ther 

failed to co-operate with the Crown.  Alternatively, the Court could decide 

to discharge the accused, a course which was apparently adopted by Cooper 

J in R v Willie (1885) 7 QLR (NC) 108.  I do not accept that it is necessary 

for the Director to show, at this stage, that with help, the accused may be 

made to understand.  That is a matter which I consider should be determined 

by the Court if it decides that the accused is unfit to plead, in deciding what 

course should then be adopted. 

Bail: 

[19] Another matter which was raised was the question of bail, both in relation to 

that as a possible option under s357(3), and also as to the course to be 

followed until the accused is called upon to plead.  In my opinion, an 

accused person who can neither read nor write and who is unable to 

communicate may not be admitted to bail because s25(1) of the Bail Act 

provides that a person should not be released on bail unless he undertakes in 

writing to appear before the Court at such time and place as is specified in 

the undertaking.  It is doubtful whether the accused in this case is able to 

give such an undertaking.  I note that he is capable of some communication 

with his father through sign language, but I do not know that his limited 

understanding would permit him to give such an undertaking.  In these 
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circumstances, given that he is under the care of his father who has so far 

ensured that the accused has been brought to the Court on every occasion 

when his physical presence was necessary, I considered that the appropriate  

course was dispense with bail pursuant to s9 (1) of the Bail Act. 


