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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT ALICE SPRINGS 

 

Muir v Rennie [1999] NTSC 89 

 

No. JA 37 of 1999 

 

 BETWEEN: 

 

 LUKE ADAM MUIR 

      Appellant 

 

 AND: 

 

 ROBERT WILLIAM RENNIE 

      Respondent 

 

CORAM: BAILEY J 

 

REASONS FOR JUDGMENT 

 

(Delivered 27 August 1999) 

 

[1] This is an appeal against sentence imposed on 14 May 1999 by the Court of 

Summary Jurisdiction sitting at Alice Springs. 

[2] The background to this matter is as follows: 

(a) On 10 March 1998 the appellant was convicted in the Court of 

Summary Jurisdiction at Alice Springs of unlawful assault, contrary to 

section 188(1) of the Criminal Code.  The offence was committed on 

6 October 1996 at Tennant Creek.  The learned magistrate, Mr 

Cavanagh, sentenced the appellant to two months imprisonment and 

ordered that such sentence be suspended forthwith.  His Worship fixed 

a period of two years from 10 March 1998, pursuant to s 40(6) of the 

Sentencing Act, during which the appellant was not to commit another 
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offence punishable by imprisonment if he was to avoid being dealt with 

under s 43 of that Act. 

(b) On 4 May 1999 the appellant was convicted in the Supreme Court at 

Alice Springs of two offences of aggravated unlawful entry, contrary to 

s 213 of the Criminal Code and two offences of attempted stealing, 

contrary to s 277 of the Code.  Martin CJ sentenced the appellant to an 

aggregate sentence of imprisonment of 21 months.  His Honour fixed a 

non-parole period of nine months and ordered that both the sentence 

and non-parole period be deemed to have commenced on 4 April 1999. 

(c) On 14 May 1999 application was made under s 43 of the Sentencing Act 

in relation to breach of the order suspending the appellant’s sentence of 

10 March 1998.  On 14 May 1999, the learned Magistrate, Ms Deland in 

the Court of Summary Jurisdiction at Alice Springs found the breach 

proved and, pursuant to s 43(5)(c) of the Sentencing Act, restored the 

whole of the sentence of two months imprisonment and ordered the 

appellant to serve it on a cumulative basis to the sentence imposed by 

the learned Chief Justice on 4 May 1999.  Her Worship also fixed a new 

non-parole period of ten months, backdated to 4 April 1999. 

[3] Counsel for the appellant, Mr Goldflam (who also appeared before the 

learned magistrate, Ms Deland, on 14 May 1999), identified the sole issue in 

the appeal as whether Ms Deland SM erred in ordering the restored sentence 
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to be served on a cumulative basis to the sentence imposed by the learned 

Chief Justice on 4 May 1999. 

[4] Section 43(6) of the Sentencing Act provides: 

“  Where a court orders an offender to serve a term of imprisonment 

that had been held in suspense, the term shall, unless the court otherwise 

orders, be served – 

(a) immediately; and 

(b) concurrently with any other term of imprisonment previously 

imposed on the offender by that or any other court.”  

 

 

[5] In Mr Goldflam’s submission, subsection (6) of s 43 creates a “statutory 

presumption or prima facie rule” in favour of concurrency where a court, 

pursuant to s 43(5)(c), orders an offender to serve a term of imprisonment 

that had been held in suspense. 

[6] The proper construction of s 43(6) does not appear to have been the subject 

of consideration by this Court or the Court of Appeal, although Kearney J 

made the following brief observation in his reasons for sentence in R v 

Walsh NTSC, unreported decision No. 9620407, 12 April 1999: 

“It is true to say that [s 43(6)] does favour concurrency of service.  

Indeed that is what it provides for.  But there is the discretion of the 

court to ‘otherwise’ order, and that is a discretion which is 

completely at large.”  

 

[7] Section 43(6) of the Territory Act is in substantially similar terms to s  31(6) 

of the Sentencing Act 1991 of Victoria (the ‘Victorian Act’) prior to the 
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amendment of that Act in 1997.  In R v Mantini (1997) 95 A Crim R 33 the 

Court of Appeal of Victoria gave detailed consideration to s 16(1) of the 

Victorian Act, another legislative provision requiring a sentence of 

imprisonment to be served concurrently with an existing sentence “unless 

otherwise directed by the Court”.  Callaway JA (with whom Phillips CJ and 

Batt JA agreed) held that s 16(1) of the Victorian Act created a “statutory 

presumption or prima facie rule” of concurrency in imposing terms of 

imprisonment.  His Honour observed (at page 39.9) that his analysis of the 

nature of s 16(1) was equally applicable to s 31(6) of the Victorian Act. 

[8] In commenting upon the nature of the presumption or prima facie rule of 

concurrency Callaway JA held at page 41: 

“All that that construction entails is that there must be good reason 

to direct or order cumulation where the statute refers to concurrency 

or concurrency where it refers to cumulation.  Reasons do not have 

to be given solely because such a direction is given or such an order 

is made, nor is there any question of a burden or standard of 

proof.  For the latter reason, I prefer the … expression ‘prima facie 

rules’ to the alternative description ‘statutory construction’.” 

(emphasis added) 

 

[9] His Honour also added at page 41: 

“The prima facie rules leave the sentencing judge at large, except 

where the legislature has used the formula ‘unless otherwise directed 

by the court because of the existence of exceptional circumstances’.  

As Gillard J said (Reeves, Victorian Supreme Court, unreported, 

7 February 1978), the widest discretion is conferred.  Of course it 

must be exercised judicially and in conformity with other provisions 

of the Sentencing Act and the common law.” 
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[10] With respect, I adopt these observations of Callaway JA in relation to 

s 43(6) of the Territory Act.  However, I would add that in adopting the 

characterisation of s 43(6) as providing for a “statutory presumption or 

prima facie rule” in favour of concurrency there is some risk of giving 

undue weight to the provision.  As Callaway JA makes clear, the 

presumption or prima facie rule is easily displaced where there is good 

reason to order a restored sentence of imprisonment to be served 

cumulatively with an existing sentence. 

[11] In the present case, the learned magistrate relied upon two reasons for her 

decision to order that the restored sentence be served on a cumulative basis 

to that imposed by Martin CJ on 4 May 1999: 

(a) both the offence giving rise to the suspended sentence and the 

offences dealt with by the learned Chief Justice involved violence; 

and 

(b) the learned magistrate’s view that the appellant:   “ … should not be 

in a situation where you (the appellant) do not suffer any penalty for 

the commission of the earlier offence given that you (the appellant) 

have breached it within a relatively short time of the bond (sic) being 

imposed”. 

 

[12] In relation to the first of these reasons, Mr Goldflam submitted that the 

learned magistrate erred in treating the earlier offence of assault as similar 

to the offences dealt with by the learned Chief Justice.  It was submitted that 

while the appellant was armed with a knife in committing the unlawful 

entries for which he was sentenced on 4 May 1999, the learned Chief Justice 

had found that the appellant had not intended to use the knife.  
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[13] I do not consider that the learned magistrate misapprehended the facts by the 

learned Chief Justice.  Her Worship expressly noted in her reasons that there 

was “no actual use of violence” in relation to the two unlawful entries but 

referred, correctly, to the fact that in the case of one unlawful entry the 

appellant while holding the knife was confronted by a person.  Moreover, 

the learned Chief Justice in his reasons for sentence accepted a submission 

that the appellant had the knife with him with the intention of scaring others 

if the need arose.  In the circumstances, I consider that the learned 

magistrate was correct in treating the later offences as having a similar 

character to the earlier assault. 

[14] In relation to the “relatively short time” between the imposition of the 

suspended sentence and the commission of the later offences, Mr Goldflam 

submitted that the learned magistrate erred in saying that the offences for 

which the appellant was sentenced by Martin CJ occurred “approximately 

three months” after the appellant received the suspended sentence.  In fact 

the appellant received the suspended sentence of imprisonment on 10 March 

1998 and the offences for which he was dealt with in the Supreme Court 

were committed on 8 September 1998: a period of almost 6 months. 

[15] Mr Watson, counsel for the respondent, concedes that the learned magistrate 

was in error in referring to three rather than six months. 

[16] I do not consider that if the error had been drawn to the learned magistrate’s 

attention it would have influenced her decision to order that the relevant 
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sentences be served on a cumulative basis.  Indeed, during the course of 

submissions the learned magistrate had said “the breaching offence was 

committed apparently six months into the bond … ”.  The learned 

magistrate’s later slip is not of such a magnitude to warrant any intervention 

by this Court. 

[17] In the present case, the appellant committed four serious offences 

approximately six months after he had been released on a fully suspended 

sentence.  The gravity of the two aggravated unlawful entries may be 

illustrated by the available maximum penalties of life imprisonment and 

imprisonment for twenty years for those two offences.  In each case the 

appellant was armed with a large (eight inch blade) knife which he intended 

to use to scare others if confronted.  On one occasion he was confronted 

while holding the knife.  In all the circumstances, I am not persuaded that 

there is any basis to interfere with the learned magistrate’s exercising 

discretion to order that the restored sentence be served on a cumulative basis 

with the sentences imposed by Martin CJ.  It is apparent that the learned 

magistrate considered that there was “good reason” to depart from the prima 

facie rule favouring concurrency in s 43(6) of the Sentencing Act.  I do not 

consider that there is any basis to hold that she erred in that regard. 

[18] The appeal is dismissed. 


