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  AND: 

 

  THE QUEEN 
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CORAM: KEARNEY J 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 22 August 1997) 

 

The application 

 This case was listed to be heard on 24 July 1997 as a possible plea by the 

applicant to charges in an Indictment.  On that day, prior to arraignment, 

Mr McIntyre of counsel for the applicant applied for the following relief:  

 

1. that the applicant not be arraigned on the Indictment presented on  

4 February 1997;  

 

2. that further proceedings on the Indictment be stayed under s339(1)  

of the Criminal Code, until the applicant had had the benefit of ‘full’ 

committal proceedings under s106 of the Justices Act; and 
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3. that the 19 charges in the Indictment be remitted to a Justice  

the Court of Summary Jurisdiction for fresh committal proceedings 

to be held on the Information of 3 July 1996, before a Magistrate.   

 

 

After hearing submissions, I ruled on 20 August that the order of the Justice of 

6 December 1996 committing the applicant for trial on the 19 charges, be 

quashed; that further proceedings on the Indictment of 4 February 1997 be 

stayed, until fresh committal proceedings had been conducted under Part V of 

the Justices Act in relation to those charges; and that the applicant be bailed to 

appear before a Justice in Darwin on 10 October 1997, upon those fresh 

committal proceedings.  These are the reasons for those orders.  

 

The charges 

 On 3 July 1996 Senior Sergeant Trenerry by Information laid that day 

alleged the defendant had committed 19 offences.  The charges may be 

categorized in two sets.  Thirteen of them, charges nos.1, 3, 5, 7, 9, 11, 13, 15, 

16, 18, 19, 21 and 23, are of offences under s210 of the Criminal Code. Each 

charge the stealing of sums of money said to be the property of a company 

called George Laurens (NT) Pty Ltd, at various times over the 20½ months 

between 31 March 1994 and 19 December 1995. 

 

 The other 6 charges - nos. 2, 4, 6, 8, 10 and 12 - each charge the 

defendant as an officer of that company with publishing written statements on 

different dates in the 16 months between 31 March 1994 and 20 July 1995, 



 

 3 

which she knew were misleading in a material particular, with intent to 

deceive the members of the company about its affairs. The particulars were, in 

each case, that she so completed a cheque butt as to there record falsely the 

identity of the payee named in the cheque.  These charges were laid under 

s234 of the Code.  The 19 charges are identical with the charges in the 

Indictment of 4 February 1997.  

 

The committal proceedings on 6 December 1996  

 The Information of 3 July was duly laid before a Magistrate; committal 

proceedings in relation thereto commenced on 6 December 1996.  The 

applicant was represented by a solicitor.  The 19 charges were read.  The 

prosecution called one witness, Detective Senior Constable Pusterla.  Without 

objection, this witness’s sworn ‘evidence’ involved the reading out of the 

contents of  a ‘precis’, which he had prepared as a result of his investigations; 

the document later became an exhibit.  It first stated some general background 

facts, then facts inculpating the applicant in relation to each of the 19 charges 

against her. For example, in relation to Count 13, the transcript records that 

Senior Constable Pusterla testified:  

“Stealing ($20,000), misuse of trust funds  

 

On August 18 1995 the defendant completed a cheque drawn on George 

Laurens Trust Account No. 085 928 64543 3524, (the Telstra Trust 

Account) making it payable to Master Homes in the sum of $20,000.  She 

signed the cheque and the same day deposited it to the account of Master 

Homes, also held with the National Australia Bank Casuarina.  The 

cheque subsequently cleared, the funds were credited to the account of 

Master Homes and used by that business.  The defendant had no authority 
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from the other directors or from the persons for whom the trust funds 

were held to use the funds in this manner.” 

 

 

As each segment of the precis setting out the facts relating to each particular 

charge was read out, the applicant was asked by his Worship if she admitted 

that those facts were correct; in each case she admitted that they were.  Thus, 

immediately after the extract above from the transcript relating to cha rge 

no.13, there appears: 

“FACTS ADMITTED ON CHARGE 13”  

 

 Before me, Mr Elliott of counsel for the respondent contended that Senior 

Constable Pusterla’s evidence on 6 December 1996 constituted a “statement on 

oath of [a person] who know[s] the facts and circumstances of the case”, in 

terms of the requirements of s106 of the Act which provides:  

“Subject to section 106A, where a person appears or is brought before a 

Justice charged with an indictable offences and a notice has not been 

given to that person in accordance with section 105A, the Justice shall, in 

the presence or hearing of the defendant, and if the defendant so desires, 

in the presence or hearing of his counsel or solicitor, take the preliminary 

examination or statement on oath of any persons who know the facts and 

circumstances of the case, and the defendant or his counsel or solicitor 

may cross-examine those persons.” (emphasis added)  

 

 

The history of this provision is sketched in R v Norfolk Quarter Sessions; ex p. 

Brunson (1953) 37 Cr. App. R. 1 at 12-13.  I do not consider that what Senior 

Constable Pusterla testified to on 6 December falls into the category of what is 

required by s106.  What he testified to as the facts relating to each charge, and 

what Mr Elliott also later stated as facts (pp7-8), are in the nature of an 
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outline of relevant facts usually stated by a prosecutor to a court following a 

defendant’s plea of guilty, for the purpose of explaining the circumstances in 

which the offence was committed, so as to assist the court in deciding whether 

or not to accept the plea, and in sentencing.   

 

 Committal proceedings serve various purposes.   One is to inform the 

defendant of the prosecution case.  But the primary purpose is to determine 

whether there is sufficient evidence against a defendant in respect of an 

indictable offence, to justify sending the defendant to this Court for trial; see 

s109(1) which provides: 

“When all the evidence offered upon the part of the prosecution has been 

taken, the Justice then present shall consider whether it is sufficient to 

put the defendant upon his trial for any indictable offence.” (emphasis 

added) 

 

 

Section 106 is accordingly directed at the giving of evidence of the “facts and 

circumstances” alleged to constitute the offence charged; it is not directed at 

the ultimate factual conclusions which the prosecution seeks to have the 

Justice draw from that evidence.  Further, there is no warrant in Part V of the 

Act for asking a defendant - as was done here (p4) - whether she admits that 

certain facts alleged by the prosecution as the foundation for a charge are true, 

or whether the evidence of a prosecution witness is true, as those facts or 

evidence are placed before the court; see ss106 and 109, and particularly 

ss106A (as it then stood) and 134, for the procedure required to be followed. 
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 I should say at this point that I consider it was clear to his Worship and 

both counsel from the outset of the proceedings on 6 December 1996 that the 

applicant was not going to contest the charges.  Indeed, I am told by Mr Elliott 

that the applicant had indicated her intention to plead guilty, soon after her 

arrest.  Unfortunately, Part V did not cater for the course which was here 

adopted to meet that situation.  There was no provision in Part V for the entry 

of a plea of guilty at the outset of committal proceedings, except for s106A as 

it stood at the time.  It is common ground that s106A as it then stood had no 

application in this case; I note that by s3(a) of amending Act No.5 of 1997, 

s106A(1) has been recast and extended and may now extend to offences of the 

type charged.  As matters stood on 6 December 1996, however, a  plea of 

guilty could not be entered until all the prosecution evidence had been 

presented to the Court, and the magistrate had decided that there was 

sufficient evidence to commit; see ss109(1) and (3)(b), and s134(1). In 

contrast, in New South Wales and the Australian Capital Territory a defendant 

could plead guilty at any stage of the proceedings; see s51A(1) of the Justices 

Act 1902 (NSW), and s90A(1B) of the Magistrates Court Ordinance 1930 

(ACT).  In Tasmania, a plea of guilty may be taken at the outset, before there 

has been any presentation of evidence; see s56A(1)-(3) of the Justices Act 

1959 (TAS.).  Western Australia has provision for entry of a plea of guilty, 

where a defendant elects not to have a committal proceeding; see s101(1) of 

the Justices Act 1902 (WA), and Margetson v The Queen [1980] WAR 135 at 

137-8. 
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 The only rational explanation for the procedure adopted at pp3-4 is that it 

was common ground that the applicant would plead guilty to the charges.  The 

only provision for this under Part V (apart from the then non-applicable 

s106A) is s134(1); in such a situation a defendant must then be committed to 

this Court for sentence, under s136(1).  As will be seen (p9) his Worship 

appears to have thought that the proceedings were either for the purpose of 

sending the applicant to this court for sentence pursuant to s136(1), or dealing 

with her summarily under s121A if she consented to that course of action. The 

lack of legislative authority as at 6 December 1996 to enter a plea of guilty at 

the outset to the charges laid, explains the failure to comply with the 

procedures specified in ss106 and 109(1), and with the other procedural 

provisions in Part V which regulate committal proceedings, as the Court and 

parties sought to deal with anticipated guilty pleas in an expeditious, practical 

and commonsense way.  

 

 It also explains why after the facts explaining the 19 offences had been 

stated by Senior Constable Pusterla, the transcript records Mr Elliott of 

counsel for the prosecution stating from the Bar table the following as facts, 

again clearly reading from the precis: 

“Another director of George Laurens Pty Ltd noticed irregularities with 

the trust accounts and subsequently reported the matter to police.  An 

audit was conducted by the company that revealed the offences.  The 

other directors arranged loans and repaid the outstanding amounts to the 

trust account.  The clients of George Laurens did not suffer any loss as a 

result of the defendant’s actions. 
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The loss was suffered by the company itself, as amounts that would’ve 

been transferred from the trust account to the general business account for 

retained fees - that is, profits - were reduced.  That is, lesser amounts 

were transferred, because [of the amounts which had] been taken out by 

this accused. 

 

The defendant was later interviewed by police and admitted writing the 

cheques and using the funds, stating she’d either repair (sic, repay) the 

money or intended to repay the money.  During her interview with police 

she claimed to have repaid monies taken from the George Laurens 

General Trust Account shortly after taking them. 

 

She claimed this was done by making payments of cash which had been 

taken by the joinery business, Master Joiners and Cabinet Makers, which 

she would deposit with other banking to the trust account.  An audit of 

the general trust account was subsequently conducted and accounted for 

all deposits to the account.  No unexplained cash deposits were detected 

by the audit, which covered the period 1 August 1993 to 1 March 1996.  

 

The total value stolen was $120,738.79.  This total is comprised of 

$100,738.79 from the general trust account and $20,000 from the Telstra 

trust account.  [Of] the $100,738.79 stolen from the general trust account, 

$5000 was paid by the defendant into the Telstra trust account by way of 

part-reimbursement of $20,000.  The remainder of the general trust 

account funds and the $20,000 from the Telstra trust account was used by 

the defendant. 

 

The following amounts, Your Worship, are conceded by the Crown to 

have been repaid by this accused … to George Laurens (NT) Pty Ltd.  

Those amounts are on 24 November 1995 $10,000; 1 March 1996 $8000; 

15 March 1996 $10,000; 13 May 1996 $10,000. 

 

That is the Crown case, sir.” 

 

 

These facts were then also admitted by the applicant to be correct.  There was 

no warrant in Part V for this procedure. 

 

 Assuming that s106 had in fact been complied with, the prosecution 

would by then have completed its evidence and the next procedural step was 
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that in ss109. His Worship ruled under s109(1) that he was “satisfied there is 

evidence sufficient to put the [applicant] on her trial” for the 19 charges.  As 

indicated on p5, I consider that no “evidence” had in fact been given; facts 

inculpating the applicant had been stated by the investigating Police officer 

and by the prosecutor, and admitted by her.   

 

 His Worship then observed that the Court of Summary Jurisdiction had 

jurisdiction to deal with the charges; this was a reference to s121A as it then 

stood.  However, before there could be a summary disposal, the applicant’s 

consent to that was required under s121A(e).  The applicant did not consent; 

the transcript records “NO DEFENCE CONSENT TO JURISDICTION”.   

 

 His Worship then asked the applicant, pursuant to s134(1), if she wished 

to plead to the 19 charges.  She said that she did.  His Worship then read out 

each of the charges, pursuant to s134(2); the defendant pleaded guilty to each 

charge.  As she had earlier admitted the inculpating facts, her pleas by then 

were a mere formality.  His Worship then committed her to this court for 

sentence, pursuant to s136, and admitted her to bail meanwhile.  

 

 On 4 February 1997 the applicant duly appeared before this court and an 

Indictment was presented.   
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The hearing on 24 July 1997 

 Mr McIntyre outlined the basis of his application for relief (pp1,2), as 

follows.  The defendant had agreed to the course taken before his Worship on 

6 December 1996, on the basis of certain legal advice she had received at that 

time.  This advice may have been inaccurate, viewed in hindsight in the light 

of what was said by the High Court in Parker v The Queen (1997) 143 ALR 

293, a decision delivered some 4 months later, on 11 April 1997.  The 

applicant now wished to contest the 19 charges; that is, she wished to plead 

“Not Guilty” when arraigned on the charges in the Indictment.  It is common 

ground that the Crown takes no objection to this course as to time; she has a 

right under s141 to change her plea.  There would be live questions at the 

applicant’s trial as to her state of mind at the respective times of the offences 

charged, as to whether certain consensual arrangements existed within the 

company at those times, and as to whether she had a defence to the charges in 

terms of an “honest claim of right” under s30(2) of the Code.  

 

 Mr McIntyre submitted that in order for the applicant to make out her 

defence to the charges along these lines, fairness indicated that she should 

first be afforded a ‘full’ committal on the charges, in accordance with s106 of 

the Justices Act.  Hence the application for relief, eventually argued on 

19 August. 
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The hearing on 19 August 1997 

 It was common ground that this Court had power to stay proceedings on 

the Indictment of 4 February 1997. See, for example, Ebaterinja v Deland and 

Pryce (unreported, Supreme Court (NT) (Mildren J), 4 April 1997), a case 

involving an ex officio indictment, at p19: 

“… it is well established that this Court has a power to stay an 

indictment, including an ex officio indictment, until committal 

proceedings are properly completed: see for example R v Mungaribi 

(1988) 55 NTR 12; Barton v The Queen (1980) 147 CLR 75.  As Gibbs 

A.C.J. and Mason J observed in Barton at p100: 

 

“It is now accepted in England and Australia that committal 

proceedings are an important element in our system of 

criminal justice.  They constitute such an important element 

in the protection of the accused that a trial held without 

antecedent committal proceedings, unless justified on 

strong and powerful grounds , must necessarily be 

considered unfair.” (emphasis added) 

 

Mildren J observed that in relation to the case before him (p19): 

 

“No “strong and powerful ground” appears to exist for the presentation of 

the ex officio indictment, other than the delay caused by the inability of 

the [Police officer who laid the Information] to have the committal 

proceedings completed.” 

 

 

 See also on this point and generally on the conduct of committal 

proceedings, the observations of King CJ in R v Harry; ex parte Eastway 

(1985) 30 SASR 203 at 212-4. 
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 In Mungaribi (supra) the effect of non-compliance by a Justice with ss110 

and 111 of the Act was discussed.  These are the provisions which require the 

committing Justice to ascertain from the defendant whether he wishes to 

answer the charge and call witnesses, and to advise him of his rights, if the 

Justice “proceeds with the examination” pursuant to s109(3)(c).  As Mr Elliott 

pointed out, the admitted non-compliance with ss110 and 111 in the present 

case was immaterial, since his Worship had not “proceed[ed] with the 

examination” as provided for in s109(3)(c) but had chosen the alternative path 

in s109(3)(b) of asking the applicant whether she wished to plead to the charge 

under s134, a course which in fact resulted in her pleading guilty and being 

directly committed to this Court for sentence under s136(1).  The decision in 

Mungaribi (supra) is therefore distinguishable, but his Honour’s general 

observations on committal proceedings are of general importance.   Martin J 

(as he then was) said at pp15-16: 

“Committal proceedings constitute an important element in the protection 

which the criminal process gives to an accused person: per Gibbs ACJ and 

Mason J in Barton v R (1980) 147 CLR 75 at 99; 32 ALR 449.  After 

referring to Lord Devlin’s description [in ‘The Criminal Prosecution in 

England’] of committal proceedings as “an essential safeguard against 

wanton or misconceived prosecution”, their Honours went on:  “This 

comment reflects the nature of committal proceedings and the protection 

which they give to the accused, viz the need for the Crown witnesses to 

give their evidence on oath, the opportunity to cross-examine, to present 

a case and the possibility the magistrate will not commit” (emphasis 

added).  The deprivation of the opportunity of a defendant to call 

evidence in rebuttal is “a serious departure from the ordinary course of 

criminal justice” (CLR at 100).  

 

This case and many others referred to by counsel relate to the stay of an 

ex officio indictment (see also the judgment of Asche CJ in R v Haslett 

(1987) 50 NTR 17), but the observations as to the place of committal 
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proceedings in the criminal justice system are apt for the purpose of this 

case.  If committal proceedings are embarked upon then those purposes 

must be forever kept firmly in mind (see O’Leary J in R v Ngalkin (1984) 

12 A Crim R 29 especially at 34-6), notwithstanding that in many or even 

most cases defendants do not wish to avail themselves of the opportunity 

to go into evidence.  Notwithstanding the modern approach evidenced by 

ss105A and 105B [which relate to “hand up” committals], committal 

proceedings are not just a formality, and the Territory Parliament has not 

yet seen fit to dispense with the requirements of ss110 and 111 if the 

defendant is represented by counsel or a solicitor: see r7, Magistrates 

Court Rules set out in Archbold, Pleading, Evidence and Practice in 

Criminal Cases, 41st ed, para4-197, p304. 

 

In R v Gee [1936] 2 KB 442 and R v Phillips [1939] 1 KB 63, it was held 

that irregularities in the prescribed manner of taking depositions at 

committal proceedings rendered committals for trial thereon invalid. [In 

Gee (supra) the witnesses were examined by the chief constable from a 

typewritten statement he had had checked, and which each witness 

ultimately signed, whereas the Act required the Justice to put the witness’ 

statement in writing and have it read out to and signed by him, and by the 

Justice.  Their Lordships observed (at p447) that “it is of the greatest 

importance that there should be no deviation from the requirements of the 

Statute”.  In Phillips (supra) some witnesses had already testified, before 

a co-defendant was arrested; rather than examining them anew in the 

presence of the co-defendant, their depositions were read aloud to them in 

his presence; they each said their depositions were correct, signed them as 

such, and were then subjected to the co-defendant’s cross-examination: 

this practice was said to have been common, but their Lordships (at p68) 

regarded that as no “reason for approving or condoning an irregularity 

which may well be prejudicial to an accused person”. ] 

 

Kelly J in Ex parte Sloane (1983) 8 A Crim R 424 at 439, referring to 

equivalent provisions in the Court of Petty Sessions Ordinance (ACT), 

said that after finding there was a prima facie case in committal 

proceedings, the magistrate “should thereupon have … said to her the 

words set out in s92(1)(ii) of the Ordinance.  In my opinion the procedure 

set out in s92 of the Ordinance is required to be followed at the close of 

the prosecution evidence …”.  His Honour certainly indicates that, in his 

view, the requirements are mandatory.  They were in fact met in the 

committal proceedings, but in an irregular way.  His Honour declined to 

grant relief in all the circumstances of that case which have no parallel 

here. 

 

On a reading of the provisions in question here, they are mandatory and 

given the purpose for which they are provided, I am not prepared to 
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construe them as directory.  They have stood for many years, and from a 

time when legal representation may not have been always available to 

persons in all parts of the Territory where committal proceedings could 

be conducted.  That position may now have changed, but the statutory 

requirements remain, and I do not consider that there is any reason to 

construe the words in any way other than the plain language employed. 

 

The object of the provisions is one of general policy relating to all 

persons charged with indictable offences and for their benefit. Public 

interests are involved.  The requirements are indispensable.  The duties 

imposed are imposed upon the justice conducting the examination and a 

failure to observe them cannot be rectified or made good by 

acquiescence, even by experienced legal practitioners. 

 

I have said enough to show that the committal proceedings were void.  

Essential steps, required by statute to be undertaken, to ground the 

magistrate’s jurisdiction to commit Mungaribi for trial were not taken.” 

(emphasis added) 

 

His Honour made a declaration that the order for committal was a nullity, and 

that proceedings on the Indictment should be permanently stayed.  See also on 

the importance of compliance with the procedures in Part V, R v Wharmby 

(1946) 31 Cr. App. R. 174.  

 

 In the present case, as I have indicated (pp4-6), the procedure adopted 

was not that prescribed by Part V of the Act as it then stood, but one which 

was adopted ad hoc because the applicant had made it clear, at or prior to 

commencement of the proceedings, that she wished to plead guilty.  For the 

reasons emphasized by his Honour in Mungaribi (supra) as to the effect of 

non-compliance with certain provisions in Part V, it was not open for 

committal proceedings to be conducted in that way.  
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The submissions 

 Mr McIntyre referred me to R v Boungaru (1993) 113 FLR 211 and R v   

Hansen (1993) 89 NTR 1, but it is unnecessary to discuss those cases, in light 

of the foregoing. 

 

 Mr McIntyre submitted generally that a defendant had a right to a ‘full’ 

committal under s106. Mr Elliott submitted that a defendant’s right was either 

to a ‘full’ committal under s106, or to a ‘hand-up’ committal under ss105A 

and 105B, depending on the course adopted by the prosecutor; here the 

prosecutor had chosen to proceed by a s106 type committal.  Mr McIntyre  

relied for his proposition on Barton v The Queen (1980) 147 CLR 75.  In that 

case there was a sharp division within the Court, on the existence of which 

Mr Elliott relied: three of the six judges (Stephen, Murphy and Wilson JJ) 

considered that it is not an essential prerequisite to a fair trial that it be 

preceded by committal proceedings; the other three judges (Gibbs ACJ and 

Mason J, Aickin J concurring) considered that a trial held without antecedent 

committal proceedings, unless justified on strong and powerful grounds, must 

necessarily be considered unfair.  In that case, while committal proceedings on 

certain charges were continuing, two ex officio indictments were filed; one 

was in respect of those charges, while the other related to charges which the 

magistrate had earlier dismissed.  Clearly, the Crown was attempting to avoid 

the further conduct of the committal proceedings.  I observe that that is far 

from the situation in the present case. Gibbs CJ and Mason J said at p98: 
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“[Senior counsel for the Crown] says that in two cases at least it is 

acknowledged that a conviction obtained on indictment without committal 

proceedings is not an abuse of process.  One such case is when the 

accused pleads guilty; the other is when a magistrate, having heard the 

evidence, directs that the accused be committed for trial on an offence, 

supported by the evidence, differing from that initially charged.  There 

are, of course, obviously reasons why there is no unfairness in allowing 

the proceedings to continue in such cases without a preliminary 

examination.” 

 

 

At p99 their Honours characterised the protection which committal 

proceedings afford an accused, as embracing the following 4 matters: 

“… the need for the Crown witnesses to give their evidence on oath, the 

opportunity to cross-examine, to present a case and the possibility that the 

magistrate will not commit.  [Senior counsel for the Crown] submits that 

the same purpose can be achieved by the supply of particulars and the 

delivery of copies of proofs of evidence.  This is the course which is 

followed when the Crown decides to call at the trial a witness whose 

depositions were not before the magistrate.  But it is one thing to 

supplement the evidence given before a magistrate by furnishing a copy of 

a proof; it is another thing to deprive the accused of the benefit of any 

committal proceedings at all.  In such a case the accused is denied (1) 

knowledge of what the Crown witnesses say on oath; (2) the opportunity 

of cross-examining them; (3) the opportunity of calling evidence in 

rebuttal; and (4) the possibility that the magistrate will hold that there is 

no prima facie case or that the evidence is insufficient to put him on trial 

or that there is no strong or probably (sic) presumption of guilt.” 

(emphasis added) 

 

 

At p104 Stephen J noted that the “most obvious detriment [to an accused of 

the absence of committal proceedings] is the loss of the opportunity of being 

discharged by the committing magistrate.”  That is detriment no. (4) above.  

However, his Honour observed (p105) that this was “by no means the most 

serious detriment which absence of committal proceedings imposes on an 

accused”; in contrast, “the loss of the opportunity to cross-examine Crown 



 

 17 

witnesses before the trial will be irremediable”, and was “likely to be the most 

serious detriment”.   I observe that nevertheless the loss of that opportunity 

alone has been held not sufficient to ground a stay of proceedings; see Barron 

v A-G (1987) 10 NSWLR 215 at 217-8. 

 

 In the present case, I observe that the applicant - albeit as a result of 

acting on her then legal advice - lacks “the benefit of any committal 

proceedings at all”, and has thereby incurred all of the detriments nos.(1)-(4) 

on p16.  In no meaningful way can it be said that the proceedings as conducted 

on 6 December 1996 were committal proceedings of the type prescribed by 

Part V of the Act.  The general thrust of Barton (supra) supports the 

application of 24 July 1997, though I do not accept that a person charged with 

an indictable offence has a right to a ‘full’ committal under s106; that 

provision by its own terms operates only when the prosecution has not resorted 

to the “hand-up” brief procedure in s105A.   

 

 I note that in the 17 years since Barton v The Queen (supra) the practice 

of “hand up” committals pursuant to provisions such as ss105A and 105B has 

become widespread throughout Australia.  Indeed, it has been doubted whether 

committals still serve any useful purpose; see generally the discussion in “The 

Committal in Australia” by D. Brereton and J. Willis (A.I.J.A., 1990).  The 

ratio decidendi of Barton (supra) has been said to be limited to the proposition 

that an accused person does not receive a fair trial according to law if, by the 
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filing of an ex officio indictment, that person is denied the committal hearing 

provided for as a normal process of the criminal law; see Director of Public 

Prosecutions (C’th) v Bayly (1994) 63 SASR 97 at 114, per Olsson J.  

Mr Elliott relied on this proposition.  It is unnecessary for present purposes to 

express a concluded view on it, but it appears that the approach of Gibbs ACJ 

and Mason J (see pp11 and 16) is frequently cited as authoritative in contexts 

other than those involving ex officio indictments. 

 

 In Bayly (supra) it was contended that a proper committal proceeding had 

not taken place; one reason was a refusal by the committing magistrate to 

allow an adjournment which had been sought for various reasons.  Olsson J 

considered that the appropriate procedure was not to grant a stay until another 

preliminary examination had been conducted, but rather to deal in the 

preliminary stages of the trial with any matters which the accused had wished 

to raise at a committal proceeding.  He also noted that a “Basha” type enquiry 

could be conducted prior to the empanelling of a jury, if the accused so 

wished; see R v Basha (1989) 39 A Crim R 337 and R v Sandford (1994) 33 

NSWLR 172.  In a “Basha” enquiry the accused is permitted to cross-examine 

any prosecution witness, so as to overcome any prejudice that might arise from 

the fact that a committal hearing has not been held.   

 

 Mr McIntyre submitted that in an application to stay proceedings on an 

indictment there must be a weighing of the detriment suffered by an accused, 
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due to the absence of appropriate committal proceedings.  I accept that: see R 

v Ngalkin (1984) 71 FLR 264 at 271-2; R v Haslett (1987) 90 FLR 233 at 244-

5; and Morriss v The Queen (1993) 115 FLR 287 at 300.  The weighing 

involves a balancing process, because “the interests of the accused cannot be 

considered in isolation, without regard to the community’s right to expect that 

persons charged with criminal offences are brought to trial”, as Mason CJ put 

it in Jago v The District Court of NSW (1989) 168 CLR 23 at 33; see also 

R v Basha (supra), Walton v Gardiner (1992-93) 112 ALR 289 at 298-300, and 

Williams v Spautz (1992) 174 CLR 509 at 518-9.  Mr McIntyre submitted that 

in this case there were no “strong and powerful grounds” (see p11) justifying 

further proceedings on the Indictment of 4 February 1997, when measured 

against the detriment which would be sustained by the applicant in not 

securing a fair trial on the charges therein, due to the absence of proper 

committal proceedings.  He relied on Barton (supra) and Ebaterinja v Deland 

and Pryce (supra).  In accepting that proposition, I do not accept that the same 

conclusion would flow had the committal proceedings been conducted as 

required by Part V.  Nor do I understand Mr McIntyre to maintain any such 

proposition.  

 

 Mr McIntyre referred to recent authorities - Howard v Adey (1990) 2 VR 

535 at 544 and State of Queensland v J.L. Holdings Pty Ltd (1996-97) 141 

ALR 353 at 357, 373 - which affirm that, while taking into account 

considerations relating to the efficient management of the flow of cases before 



 

 20 

the Court, primarily the Court should nevertheless seek to ensure that a trial is 

just and fair.  I accept that. 

 

 I note that the applicant may have available to her a defence to some or 

all of the charges, on the basis of an ‘honest claim of right’, in terms of s30(2) 

of the Code.  It is unnecessary to go further into Mr McIntyre’s submissions in 

that regard. 

 

 Mr McIntyre submitted that the ‘evidence’ of Senior Constable Pusterla at 

the committal did not address the following matters:  

(1)  the basis upon which it is alleged that certain sums of money  

were ‘the property of George Laurens Pty Ltd’; 

 

 (2)  the basis upon which it is alleged that the applicant intended 

‘to deceive the members of the said company about the affairs 

of the said company’; 

 

 (3)  the fact or extent to which moneys held by George Laurens Pty  

Ltd were blended funds; and 

 

 (4)  when and in what circumstances George Laurens Pty Ltd 

would gain access to its portion of those blended funds, if any. 

 

 

I accept that.  He submitted that accordingly there was a ‘want of particularity’ 

and an absence of the “essential factual ingredients of the actual offence 

alleged to have been committed”,  in the language of Stanton v Abernathy 

(1990) 19 NSWLR 656 at 666-667.  I accept that, with the rider that the 

significance of  the reference to ‘blended funds’ is not clear to me; absent 

argument, I do not see how Parker v The Queen 143 ALR 293, which dealt 



 

 21 

with the wording of the very different provisions in the Criminal Code in 

Western Australia, is relevant in this case.  

 

 Mr McIntyre generally submitted that the committal proceedings of 6 

December 1996 were inadequate and defective, and did not accord with the 

statutory scheme for committals in Part V.  That scheme is succinctly 

described in Haymon v Deland (1992) 111 FLR 62 at 63-4.  I accept that 

submission. 

 

 He further submitted that the evidence before his Worship was so 

inadequate and unreliable that his Worship could not properly have formed the 

opinion that it was sufficient to put the applicant on her trial for the charges 

laid.  In support, he referred to Grassby v The Queen (1989) 168 CLR 1, Jago 

(supra), and Roughley & ors (1995) 78 A Crim R 160.  Grassby (supra) was 

directed to a different point and related to a provision quite different to 

s112(1); in any event his Worship here did not follow the path of s109(3)(c) 

leading to s112.  Grassby (supra) does, however, re-emphasize the importance 

of the committal in Australian criminal process; see p8 per Dawson J.  Jago 

(supra) affirms the right of an accused not to be tried unfairly.  I accept that 

“there is no reason why the right should not extend to the whole course of the 

criminal process”, as Mason CJ put it at p29; and that there is a “public 

interest … that trials and the processes preceding them are conducted fairly” 

(p30) (emphasis added).  In Roughley (supra), Zeeman J said at p177: 
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“The duty of the trial judge in a criminal case is to exclude inadmissible 

evidence whether or not it is objected to …  A failure to do so constitutes 

error”. 

 

 

I respectfully agree, though the fact that a Justice admits inadmissible 

evidence during committal proceedings in which evidence is properly taken 

does not per se nullify the committal and constitute a ground for refusing to 

allow a trial to proceed - see R v Norfolk Quarter Sessions; ex p. Brunson 

(supra), R v Edgar [1958] 2 All ER 494, R v Walker [1950] 2 All ER 911 and, 

generally, R v Bedwellty Justices; ex p. Williams [1996] 2 Cr. App. R 594 at 

600-606, per Lord Cooke. 

 

 Mr Elliott submitted that there should be no stay of proceedings on the 

Indictment, and no further committal proceedings.  He submitted that s106 had 

been complied with; for the reasons I have indicated at pp4-8 and 14 I reject 

that submission.  He submitted that any defects in the informative function of 

the committal could be adequately remedied by the Crown now providing 

particulars, and by a “Basha” enquiry; in that regard I note Summers v Cosgriff 

[1979] VR 564 at 568. 

 

Conclusions 

 I bear in mind that an application such as that of 24 July dislocates the 

ordinary trial process; accordingly, the applicant must show a strong case to 

obtain the relief which she seeks, and the circumstances must be very 
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exceptional.  See Drozd (1993) 67 A Crim R 112 at 113 per Macrossan CJ, and 

Seymour v Attorney-General (C’th) (1984) 57 ALR 68 at 71.   

 

 I consider that it is of the greatest importance that there should be no 

deviation from the requirements of Part V of the Justices Act, to adapt the 

words of their Lordships in R v Gee (supra) at p447.  There is no reason to 

approve or condone the irregular procedure adopted, which was clearly 

prejudicial to the applicant, when she changed her plea, as was her right under 

s141.   To adapt the words of Martin J in Mungaribi (supra), the object of the 

provisions of Part V is one of general policy for the benefit of all persons 

charged with indictable offences; they are an essential safeguard; the public 

interest is involved; the provisions are indispensable, and a failure to observe 

them is not cured by the acquiescence of the applicant, even though legally 

represented. 

 

 I consider that the applicant has discharged the onus of establishing that 

as matters stand she would suffer unacceptable disadvantage or prejudice if 

now tried on the Indictment, in the sense that there is a serious risk that her 

right not to be tried unfairly would be infringed; see Barron v A-G (supra) at 

219, 233.  

 

 In my opinion this risk will remain, unless there are further committal 

proceedings on these charges.  I do not consider that a “Basha” enquiry would 
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adequately remedy this position, even if augmented by the particulars which 

the Crown is prepared to supply.  I note that in R v Basha (supra) the evidence 

of only one additional witness was proposed to be called; in this case no 

material witness other than the investigating Police officer has testified.  

There has in substance been no committal proceeding at all; as Gibbs CJ and 

Mason J observed in Barton (supra) (see p16), it is one thing to supplement the 

evidence before the committing magistrate, but “another thing to deprive the 

accused of the benefit of any committal proceedings at all.”  The latter is what 

happened here.  The purported committal is a nullity.  The circumstances are 

very exceptional. 

 

 In the light of these conclusions I consider it is necessary to stay 

temporarily further proceedings on the Indictment, to prevent injustice; the 

stay will hold until further committal proceedings on the charges are held.   

 

 It became common ground that the Court has power to quash the existing 

order for committal; I note that a declaration is the more usual remedy -  see 

Sankey v Whitlam (1978) 142 CLR 1 at 20-26. 

 

 These are the reasons for the orders made on 20 August (p2).  

 

_________________ 


