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No. 3 0:E 1,993
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As wi. I_,. be later seen (PPI. 6-1.7) they are i. n fact appeaLs
SLmpLi_otter. Tt is common ground that the LOGaL Court was

exei:ci. SLng jurisdiction under the Crimes Compensation Act
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(herei. n 11the Act") which is the Crimes (Victims) Assistance
Act before it was extensi. veLy amended (and renamed)

I. August 1.990 by Act 110.83 0:E 1.989. By consent, the 3

appl. i. cati_ons for Leave to appeal. were heard together with
the submissions on the substantive appeal. s. The appeLl. ant

seeks to estab3. i. sh that amounts 0^ $1.0,000, certi. fi. ed i. n

each o^ the 3 coinpensati. on certi^i. .cates as proper to be pad. d.

to her, are triadeq\late as a restiLt. o:6 errors o^' Law, and

should each be increased to the statutory Li. init under the

Act of $,. 5,000, maki. rig a total. 0^ $45,000 as opposed to the

present $30 , 000 .
The a LLCati. ons to the Local. Court

I:t was common ground that on the evi. dence the onLy

heads o:E damages for whi. ch compensation was payabJ. e were

those set out in s9(e), (f) and (9) of the Act, vi. z:-

Tn assessi_rig the amount of coinpensat. ton to be119 .

SIPeci. ^Led in a coinpensati_on certificate, the Court
may, subject to ttii. s Act, i. ncLude an amount i. n
respect o:E

On

These are the most common :EOT'ms of heads of damages i. n

cl. atms under the Act i. n respect of sex\IaL assaIIJt.

(e) patn and suffering o^ the vi. ct. tin;
(:E) mental. di. stress of the vi. ct. i. in;
(9) Loss of the ameni. ti. es o:E I. tiee by the

vi. ct till;

The facts whi. ch gave rise to the appLi. cati_ons for

Coinpensati. on certtfi. Gates are set out succinctl. y i. n the

Learned Magi. stira'be's reasons for i. SSLii. rig them, vi. z:-

the appLi. cant was picked up 10n the S't:. ua, :t
Hi. ghway on 7 October 1.9891 whi. I. st hitch-11i. JCLnq
with another person near MCG, rath Creek labout
50kms north of A1. i. ce Springsl. Around the 1.1t
ALLen t. ui:riot:E the other person - - - was forced

[The appl. i. cant] attempted to getout o:6 the car.

out but was stopped from doi. rig so. She di_d then
succeed i_n getti_rig out, but was caught LIP by the

i. n the car and forced back into the vetii. cLe.group
She was then taken to an area in the Icegi_on o:E Mt
Allen Station and raped Ithat nightl by the
respondent ,JUL'Lab. tThis gave JCLse to her
appLi. cation 110,9204242 now the subject o^ appeal.
110.2 of L9931.

( a)

In

The back round

11
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On the ^o1.10wi. rig morni_rig 18 October 1,9891 she was
agai. n ^orced i. n to the car [by JUL'Lab] and taken
to another area Iby a nearby Lakel where she was
raped by Mtchael. Turnei:. He then Left her
and another person ALLen Norman then raped her.
He then I. e^t. her where she was and two other men

ILenni_s COLLi. ns and a person unknownl also raped
her. ALL of the men LeiE'b the area and Le^t her

where she was. IThi. s series of rapes by the lake
gave rise to her appLi. cati. on No. 9204243 now the
subject:. 0^ appeaL 110.3 0^ 1,993; t:hey gave rise to
a SLngLe appl. ICati. on because of the restrictive
effect of SL4(2) of the Act - see PI. 21. She
managed to return to the pLace where she had spent

Some timethe previ. ous night and ^eLL asLeep.
Later [that ni. ght] Lenni. s COLLi. ns again had sexual.
triteICcoUrSe IWi. th heri Without her Consent. tThi. s
rape gave rise to her appLi. cation 110,9204240 now
the subject o^ appeaJ. No. 2 of 19931. The

^o1_Lowing morning 19 October 3.9891 she was taken
by JUL'Lab to an area riot fair from Mt ALLen. The
car broke down and a POLLce vehi. cl. e came upon

them, She Spoke to the POLLCe and made a coinpLai. nt
to them. "

On 20 February 1.992 OurI:'ah and Turneic were convi. cted of

aggravated sex11aL assaults upon the appe, .Iant to ILOwi. rig

thei. ,: jotn'b tictal. , and sentenced to terms of tinpri. sonment.

On 6 May 1,992 Norman was conv:. cted of an aggravated sexual_

assauLt on the appel. Jant, upon bis PI. ea of gutLty; he was

sentenced to a term of i. inprtsonment. . The certi. ftcates of

the convi_cti. ons of these 3 men were admitted before the

LOGaL Court as evi. dence of their comintssi. on o:E thetic

respecti_ve o^fences, under s26A(I. ) and s26C(2) of the

Evidence Act. An applicant must prove that an offence was

coinmi. t. ted, though i. t i. s riot necessary that any named

offender has been convi. cted or even charged - see Brown v

Baxter (1987) 87 FLR 449 at 450 - because i. t i, s ^or the

LocaL Court to decide, on the bal. ance Die probabi_Li. ti. es

(SL7 (I. )), whether the o^fence was comintt. ted. COLLi. ns was

cominttted for tici. al. on 7 December a_990 ^or aggravated sex11aL

assauLts on the appeLLant, did not answer to tits bail. and

has not yet been Located; a warrant for ILLS arrest issued on

22 February 1.99L.

On 27 February 1992 the appeLl. ant made 3 separate

appLi. cations to the LocaL Court for compensation
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certi. :etcates under s5(L) of the Act in respect o^ her i. njuicy
from the 3 i. nci. dents o:6 rape 0^ 7 and 8 October 1,989.

Secti. on 5 provi. des, as fair as i. s material. :-

" (I. ) A vi. cti. in tdeftned i. n s4(I. ) as a person
i. njui:ed as the result of the coinm, .ss^. on o^ an
o^^ence by another personl may, withi. n 1.2 months
after the date of the of:fence, appl. y to a [LocaL]
Court for a compensation certi. f5. Gate in respect of
the injury suffered by him as a resuLt o:E that
offence.

(3) The Court may, as 5_t thi. nl<s fi. t, extend the
period within which an appLi. cation under

be made. "subsecti. on (,.) may

Tt. can be seen that the appl. ICati. ons were made we, .I. outsi. de

the 1.2-months time I. tintt i. n s5(L); ti. Tile was extended under

s5(3) to the extent necessary, wi. thout objecti. on.

On 26 October 1.992 the appLi. catLons came on before

On, _y the appeLl. ant and the Northernthe Local. Court.

JUL'ran and Turner had been served onTel:'ICi. to, cy appeared.

28 February 1.992 wi. th noti. ce o^ the appLi. cati. .ons, and

supporti. rig documents, incl. udi. rig an appLi. cati. on under s5 (3)
to extend the time to appLy; Norman was stintl. airl. y served on

There was at:Ei. davit evi_dence o:E21. Apri_L 1.992.

unsTICcess^ILL attempts to Locate and serve COLLi. ns; on
22 Apri. I. 1992 the Learned Magistrate dispensed wi. th sex'vi. ce
on rid. in, pu, CSuant to s6(2).

(b) The heartn

( I) Sex'vi_ce of notice on the

Ms MCC, :ohan of counsel. ^or the appeL, _ant rioted

that the 5 defendants to appLi. cati_on 110,9204243 i. ncl. uded "an

This was cLea, rLy a reference to theunknown person".

unknown person satd to have parti. CLPated i. n the sex'i. es of
rapes near the Lake (p4). 110 point was taken before

her Worship as to whether thi. s person was properly jotned as

a party. Secti_on 7 of the Act provi. des:-

(i. i. ) Can "a

arttes

eicson unknown" be a

1.7 .

o^fender who caused the i. nitii:y or death is known
the o^fender shal. I. be

The Crown and, where the Identi. t

art ?

arttes to proceedtrigs

4

of the

I. n



respect of an appl. toat1.0n under secti_on 5. "
(emphasi. s ini. ne)

"A person unknown" was al. so named as one of the respondents

i. n proceedtrigs 110.3 of 1,993. T ratsed wi. th Ms 110C, =ohan the

question whether it i. s competent to jotn a person unknown,

as a par'ty to s5 proceedings. A person against whom rel. jet

i. s sought in Legal. proceedtrigs must be i. denti_fi. ed and gi. ven

an opportunity to appear in Court and answer the CTai_in,

unl. ess speci. a, . prov, .s, .. on to the contrary exi. sts; that i. .s

inherent in our accusat. on. al. . process. There is no general.

power to ,_SSLie process against unknown persons - see Prtern

Barnet U. D. C. v Adams t,. 9271 2 Ch. 25 at 31. -33, Bri. stoZ

Corporati. on v persons unknown 11.974j I. ALL ER 593, the

observati_ons of Stamp a' i. n Tn re Frykeham Terrace 1196/1 Cti,

204 at 208-9, and Order 53 of the Supreme Court RILLes.

A:fite, : hearing submissions on the matter T am riot persuaded

that i. t i. s possi_bLe to jotn a person unknown, in 1.1. grit of

the general. Law and the provi. SLons of s7; accordi. rigl. y, T

have struck out the reference to that party in the ti. tl. e to

proceedtrigs No. 3 of 1.993, PIiz:suant. to if83 . 07 (2) of the

Supreme Court RULes. T have aLso corrected the respondent

named i. n each o:6 the proceedtrigs as "The SOLi. ci. toI:' for the

Northern TeX'ICi. toI:'y" to "The Northern TeX'ri_tory of

AUStiraLi. a"; see s7 0^ the Act, and s6 of the CJ. ai. ms by and

agai. nst the Government Act. Neither change at:Eects the

outcome of these proceedtrigs.
The evidence

Sectton 1.5 (3) o:6 the Act provides:-

"(3) Subject to thi. s Act, the ILOcaJ. l Court i, s riot
bound by any ruLes o:6 evi. dence but may inform
i. tseL^ matter i. n such manner as iton any
thinks fi. t. "

Ms MCCrohan rel. Led on the a:EELdavi. .t of the

appel. Jant of 25 February 1,992 and a report by a psychiatrist

Dr BOUTrke o:E 3 September 3.992. Tn her atfi. davi. t the

appeLl. ant delqosed as to I. Lows:-

IIJ. T am the appLi. cant. My date of bi. ,cth i, s the
25th August 1.964. T am a 27 year old singl. e
woman and the mother of a ni. ne year old
daughter, Antoi. nette.

( i. t i. )

5



2.

The appe, .,. ant then deposed to the CLI:'cumstances o:6 her
abduction and the ^orci. bLe rapes summai:i. zed at pp3-4, and to

her ^ear and pai. n du, ci. rig them - ^or exampl. e,
T was in tears and crying now" 1.2 .

,: was born at Doomadgee near Burket. own near
the GIILf o^' Carpenta, :i. a i. n QueensJ. and.
Doomadgee i. s an ISOl. ated Abortgi. naJ. community
of about I. ,200 peopLe. T grew LIP and 1.1. ved
there my enti. re I. tee with my mother and
:eathe, , and daughter Antoi. nett. e. "

1.3. IC was in a Lot of patn and T was bLeedi. rig
from my vagi. na and rectum",

her shame i. n recounti_rig the events to the POJ. i. ce, her fear

when seeing her attackers at the committal. s and Our, =all and
Turne, r at their trial. and her embarrassment i. n gi. vi_rig

evi. dence at the cominttta, .s and tici. aL. She conti. nued:-

T tel. t Li. ke the jury wonLd. believe it"22 .

was my :Eaul. t:. and that T was gui. Ity. T wanted
to fLy away.

23. On the 7th and 8th o:E October I_989 T was
tel:. rifted during the ti_me that T was kept
captive by Jurrati and raped by 11i. in, Turne, :,
COILi. ns and Norman and the unknown Defendant.
T :felt the rapes were somehow my fault. T
felt gutJ. ty about it. T felt di. I:'ty.

24. Not Long after T i. denti. .:Ei. ed the three men at
the Lineup i. n October 3.989 T returned to my
home at Doomadgee in the house where T Itved

T was toowith my mother and my daughter.
ashamed and embarrassed to tel. L anybody what
happened. T con, _dn't. even taJ. k to my mother
about i. t or my cousi. ns.

.

25. T was too embarrassed and ashamed to even
About a month laterleave my house.

everybody in the community found out about
what happened. T don't }<now how they found
out. No one satd anythi. rig to me but T feLt.
that they aLl. bel. i. eved that what had happened

tauLt.was my

26. Be^ore L was raped T was happy 1.1vi. rig i. n
Doomadgee. T wou, .d spend aLJ. day going out
to VLSIt my firi. ends and to waJ. 1< around.
Every day T wonLd go to vi. SLt. people and go
to the community store. I: had many friends

T went out at ni. gritboth fernal. e and inaLe.

6



with men to the dtsco. T had fun Like any
T had one speci_aLother woman my age.

boyfriend IE thought T might marry. T Lost
touch wi. t. 11 hi. in beltoi:e T went to A1. i. ce Springs
in ,. 989 .

27. Since the rapes T have spent every day i. nsi. de
of my house. T read books al. L day. T read a
hundred books i. n the Last year. The onLy
friends T have now are my three cousins.
They are aL, _ young women. They corrie joy to
vi. SLt my mum. T don't go shopping any more.
T don't go out because T am at'raid peopl. e
WILL bLame me for what happened.

28. T do not go to the discos any more because
there are a Lot of drunk people there. T do
not know what ini. ght happen. T'in afraid T
might get raped agai. n.

29. SLnce I: was raped, my daughter knows
somethi_rig has happened. She now goes to stay
wi. th my SLste, : on the weekends because she's
bored at home wi. th me because T don't go out

waLks with her Like T used to.or go on

30. When T LeiEt my home at Doomadgee i. n February
1,992 to come to ALLce Springs ^or the t, ,tai.
of JUL', ran and Turnei:, my daughter thought T
was gotng to gaoL. T could not make her
understand why T was coini_rig to ALLce Springs.
T tel_t awful. about what she was gotng
through. IC had to stay in Altce Springs for
two weeks and was not abLe to tel. ephone my
daughter or explain to her that T was O. K.
WILLLe IC was in A1. i. ce Spri. rigs.

3L. Before the rapes T had a special. rel. attonshi_p
wi. th my mother. T was abLe to tai. k to her
about everything. After the rapes things
have changed. T have not been abl. e to talk
to my mother about the rapes. She has become
very protective o^ me. Zt's too much

pressure. She t, ,i_es to tel. L me to go out and
to waJ. k around but T do not want to and T get
mad at her for tel. Ling me this.

32. T have had rid_gh'tina3, es regular, .y SLnce T was
T dream about the rapes. T aLsoraped.

dream that a:'in bei. rig dragged by a car or
somethi_rig. T have had these dreams two or

three ti. mes a week SLnce I: was raped.

33. Once or t. wi_ce a day since T was raped,
suddenLy and wi. thout warni. rig, T see again in
my ini. rid how I: was raped on those days in

7



I:t's Like a fi. Jin pLayi. rig againOctober 1,989.

what happened. T aLso see what happened i. :E T
see vi. oLence on T. V. and when T try to go to
SLeep at ni. .ght. That's why T try to read and
keep lily mind occupi. ed. When T'in not readi. rig
or if T stop ttii. nki. rig about other things
these thoughts about what happened to me come
into my mind.

34. T sti. 1.1. feeL very ashamed and di. I:'ty and
guilty about what happened. T got= a disease
from the rape. The doctor's gave me tabLets
to take. T sti. 1.1. feeL diseased and dirty. T
was a, .so atratd T would get pregnant from
these rapes and T was won:i. ed. and upset about
that.

35. T am atrat. d to walk around alone now. When T
do go out for bi:Ie^ peri. ods of time T keep
looki. rig behind me to see I. ^ anyone's there.
T am too at, catd to go out at night at all. .

36. T am now very worri. ed that something nutght
happen to my daughter Antoi. nett. e and that she
ini. ght be raped Like T was. T am a}so afrai. d
that somethi. rig ini. ght. happen to me now and T
woul. d not be abLe to Look after her.

37. Since T was raped T think aLJ. men are the
T'1.1. say huLl. o to them but T don'tsame.

want to know any men. L beLieve that aLl.
they want i, s just a woman's body that's aLl.
they aLl. want.

38. T don't have ^, ri. ends any more and T don't
thi. nk T can trust men or women. T'in atratd
to have women firi. ends because T'in at, cai. d they
wi. LL t. hi. nk it was my fault T got raped. IC
can't have men f, :tends because T know aLL

they want i_s my body and they might hurt me.

39. Before T was raped T PLanned to get married
and T would have married lily boyfriend. Now T

don't bel. i. eve I:'Ll. ever get marri. ed. T don't
think T'1.1. ever be abLe to trust any man.
T'in afraid that men now think T want to have
sex wi_th them because of what happened.

40. SLnce T was raped i. n October 1,987 1stc, 1,9891
T have Li. ved at Doomadgee Missi. on i. n
QueensLand. I: have had no counsel. I. trig from

T have not spoken toanyone about the rapes.
any Lawyer's or fi. el. d officer's about the
rapes. "
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Tn hi. s report of 3 September 1992 Dr Bourke

noted that as weLJ. as reading rel. evant wi:i. t. ten materi. aLs he

had seen the appeLLant ^or one hour' on L September ,_992 to

assess "any psychoLogi. cal. damage she may have suf':Eel, ed. "

ILLS care^ul. and detai. l. ed report he stated, trite, r al. i. a:-
,,

worse dui:i. n
was aLL bad and she was :tici. htened all. the time.

She can't se arate out an

EMOTTONS AND LTE'E STYLE FOLLOW, :NG THE CRTMES

Since the rapes, Ithe appeLLantl has expertenced a
number of unp, .easant symptoms. She suffers from
nightmares, usual. I. y invo, .ving being on a road and
i. n a car, somet, _mes betng forced i. nto a car or the
car betng in an acci. dent and LOLLi. rig and roll. trig.
She wakes up screami. rig :Erom these nightmares, and
they occur two or three ti_mes a week and do not
seem to be diminishing in ^,:eqLiency with the

of ti_me.passage

the three o^^ences

She told me she was a taLkati. ve outgoi_rig friendly
person before the rapes. Since the rapes happened
she has become a qui. et. person who doesn't tai. k
much and who often has her mind on what happened.
The main thought she has about the events now i. s
that she was Lucky to survi. ve and not be ki. 1.1. ed.
She regu, .airLy thinks about what happened and she
has withdrawn SOCi. aLl. y as a consequence. She does
riot go out as much as she used to, so that she
does not have outi. rigs wi. th friends nor does she
take her daughter out wa, .king or visiting. She i, s
very worried for her daughter Antoi. nett. e and
watches over her care^ul. I. y in case anythi. rig might
happen to her. She would have to know a pe, CSon

we1.1. before she wonl. d. consi_der going outvery very

wi_th him and she is avoidant o^ any man who might
be drunk. Thi. s means that she does riot out ongo

dates nowadays and she is very careful. in her
choi. ce of CTothes so she doesn't wear anythi. rig
that Looks tight or couLd Look sexy. She i. s
anxi. OILS about her gynaecoLogi. caL heal. th. ICf she

ShouLd fi. rid a special. man that she COLIJ. d trust,
she worries as to whether she would ever be able

to get pregnant and if she did whether she wonLd
be ab, .e to carry the chi. Ld or whether the injui:i_es
that she suf^ex'ed have affected her

gynaecol. ogi_caLLy.

With regard to her IceLati. onshi_ps within her
^ami. I. y, she has commented on a postti. ve
reLati. onshi. p with her mother and 5. t wonLd appear

de ree of ^eeL, _n
sa ,.. n

.

that it

Tn
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that she now feel. s she can tal. k to her mother more
about the rapes than she was abl. e to do in

Talking to her motherFebruary o^ this year.
bel. ps her when she i, s feeling parti_GILLai:I. y
di. stressed. At ni. ght. ti. me she has to be the Last
person to go to bed because she wants to make sure
that the doors and windows are safe, .y Locked.

The reasons for her SOCi. al. wi. thd, ,awal. and self
protectiveness are partJ. y the shame that she has
conti_nued to feel. , partl. y the caution, and part, _y
the preoccupation that she has wi. t. h what has
happened, fi. ILLng some of her waking thoughts.
She also is greatful. (SLc) that there are two dogs
in the household to be protective as we1.1. .

PERSONAL LTEE HzSTORY

[The appel. I. ant] was born in Doomadgee, the ini. ddl. e
chi. I. d of a si. bshi. .p of fi. ve. Her mother and father
were good to her and heir ^ather di. ed earLy 'Chi. s
year. She ^eeLs the faintLy were brought up i. n a
good way and when asked whether they were i_nvol. ved
with the Church, she satd mother i. s and she used
to be.

IThe appellantl went to school. at Doomadgee and
Left at the I. eveL of grade 1.0 but she didn't pass
Grade 3.0. She had worked i. n the Post O:EELce, i. n
the Tuckshop at the SGIiooL under the C. D. P. Scheme
and once she joi. ned the Rodeo she worked in the

She has had a committed rel. attonshi. .pCanteen.

wi. th her chil. d's father around the age of ni. neteen
or so but once she became pregnant the
iceLati. onship broke up and the father of Antoi. nette
has not supported hi_s chi. I, d i. n any way.

Sum^RY

She i, s desc, ribi. rig symptoms consi. stent wi. th a
di. agriosi. s o^ Post Traumatic Stress Disorder of a
picoLonged nature, i. n that she has suffered an
event outsi. de the real_in of normaL human experience
and as a consequence has developed Symptomat. o1.09y
of hyper-vi. 91. Lance and hyper-al. ex'triess, i. nt, cus, .ve
unwanted recol. I. ecti. ons o:E the trauma, di. sturbed
sleep and ni. ghtma, :es related to the event and a
change in her emoti. onaJ_ expressi_on such that she
now describes herself as qLitete, = than she used to
be and more wi. thdrawn. Thi. s i, s i_n Line with the

resti:i. cti. on o^ affect desc, :i. bed under the headi. rig
o^ Post Traumati. c Stress Di. SOL'der.
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Her prognosis is guarded because the symptoms have
become somewhat entirenched and there has been

1.5. ttl. e change ,. n thei. ,, nature. T bel. i. eve she will.
conti. nue to su^^e, : ^rom this syndrome although i. t
would probabJ. y be somewhat ameJ. i. orated were it
poss, .bLe for her to have ongoing therapy.

:^^_^L^>Z. The readi. rig of the evi. dence might
suggest that the worst ifeai: and pai. n wou, .d have

trioi_dent but thebeen attached to the gang rape

pati. ent did not i_denti_fy t. 11i. s to me i_n my
questtoning of her at the triteI:. view.

Tn concl. uston Ithe appeLLant. l is de:Ei. ni. tel. y
su:Et'ex'ing from a psychiatric syndrome speci. fi. cal. ,. y
I. i. nked to the cri_mes whi_ch were committed against

." (emphasi. s rutne)her

T note that the symptoms and sequeLae described by

Dr. BOUT'}<e are very commonl. y found i. n vi. cti. ms of rape; they

appear repeatedLy i. n thetic evi. dence i_n cJ. .atms for

coinpensati. on, whi. ch are us\IaJ. I. y ^ounded LargeLy ,_f riot

whol. I. y, as here, on the heads of damage set out i. n s9(e)-(g)

The psychoLogi. cal. i. nju, :y frequentLyof the Act.

expertenced by victims of sexual. assaILLt can be i. ritense,

extensi. ve and protracted. Some facets of the form of mental.

trauma identified in the Vietnam con^LLCt and now known as

'post-traumatic stress d. i. SOL'der', as di_agriosed by

Dr. BOUT'ke, are set out by R. J. Bragg i_n (1.992) 1.36 SOLi. c.
J. 674 .

You asked me to address the
riot the dama es caused to

resuLt. of the successi. ve ,:a e incidents coul. d be
dist. in ui. shed se arateL
couLd riot se airate out the emoti. onal. dama e i. n

the a

uesti. on of whether or

The answer is no

e, .I. ant as a

made?

A question raised but riot di. SOILSsed i. n any detai. I.

before the Local. Court was whether on the facts as found

(pp3-4) the applicant cou, _d apply for more than one

coinpensati. on certi. fi. cate. Sections 5, 8 and 3.4 of the Act

are reLevant to this point. Secti. on 5(I. ) i. s set out at p5.

Secti. on 8 of the Act provides, as far as materI. aL:-

"(,.) Upon heartng an appLi. cati. on under section 5,
the Court may issue a coinpensati_on certtfi. cate,
but shaLL not issue more than one certi. :E'ICate in

T

(tv) Were inuLti_ I. e a

res ect of an

LLCati. ons o en to be

one a LLCati. on.

I. I.



A compensation certi. :Etcate under sub-secti_on( 2 )
(a. ) shaL, . certi. :Ey that, i. n the opi. ni. on of the
Court, i. t wou, .d. be proper :EQ, , the Mi. ni. ste, : to pay

together with such amount, if any, by way o^
costs, as the Court thi. nks fi. t. " (eml?basts mine)

Secti. on ,_4(I. ) 0^ the Act deal. s with a singLe o:6fence.

committed by multipLe o^^enders as, for exampLe, a rape by A

atded by B and C; i. t provi. des, as far as material. :-

"(L) Where a Vi. Cti. in SLi^fez'S an i. njury - - as a
resuLt of an offence coinmi. t. ted by more than one
offender, the Court may issue onLy one
compensation certificate in respect of the ,_nju, :y

(a) i. n respect o^ an appLi. cati. on under
section 5(L), to the vi_ct. tm, an amount
speciei. ed in the certi_floate by way o^
compensation for the i. njui:y su:Efered by
the vi. cti. in;

Secti. on 3.4(2) of' the Act deaJ. s with the situation where the

injury :ELows riot from a single o^fence but from a seJri. es of

o:E:tences; i. ^ the sex. i. es of o^fences i. s comintt. ted i. n certai. n

ci. ifcumstances, SL4(2) operates resti:i_cti. veLy so as to equate

the sei:'i_es to a single o^:Eence for coinpensa'bi. on purposes,

,,

VLZ : -
.

.

Where a vi. cti. in suffers an i. nju, cy,"(2)
a result of a series of offences committed
consecut. i. ve3. y by one of^ende, :, or a sex'i. es of
offences committed sir^u, .taneousJ. y or consecuti_ve, _y

." (emphasi. s ini. ne)

See, :60ic exampLe, R V Newman (1.985) 4 NSWLR. 225 and cf R v

Bri. dge and Madams; ex p. Larki. n 11,9891 I. Qd. R. 554. Tt. can

be seen that the generaL scheme of the Act i. s to enabLe a

vi. cti. in who suffers injury :ETCorii an o^fence to apply :E'or a

compensation certi. etcate; one appLi. cation may be made i_n

respect of each offence, and one certi. fi. Gate may i. ssue in

respect of each app, .i. cation, subject to the restrtctton i. n

The questi. on i, s whether, on the facts, SL4 appLi. ed i. nSL4 .

this case. Ms MCC, :ohan submitted that SL4 di. d not appLy to
the 3 incidents reLi_ed on. Here there were 3 inci. dents of

b

in which those offences consti. tut. e a sin I. e
o^fenders acti. n

i. nci. dent, the Court may i. ssue onI. y one
compensation certi. :Ei. cate in respect o:E the i. njury

i. n concert or in circumstances

as
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rape: a series of offences, cominttt. ed net. theIC SLmul. taneousl. y

nor consecutiveI. y by offenders who were not acting i. n

concert (apart from the disci. riot seri. es of' rapes by the Lake

which c, .earl. y Eel. L within SL4(2) and i. n respect of which

onLy one certi. ticate was sought), i. n ci. rcumst. ances where the

sex'i. es di. d not constitute a single trioi. dent. That i. s to

say, the sei:'i. es of offences cornpri. sed 3 separate offences

for the purposes of s5(I. ) of the Act, and di. d not tai. I.

within SL4(2). They warranted 3 separate appJ. ICat. ions and

the issue of 3 separate compensation certifi. cates each

speci. tying a separate amount. Ms MCCrohan referred to the

decision of Thomas CSM (as she then was) in E. K. B. v Mason &

Ors (1.0caL Court, Darwin, No. 852466, 1.8 June 1,987) where the

facts were similar. ^n that case her Worshi_p found on the

facts:-

there were two separate and d:. sti. riot
i. nci_dents committed ,_n two di. ffe, rent PI. aces a, .bett.
withi. n a short time of each other. The fi. r's'b
i. nci. dent involved three two of whom werepersons
also i. nvol. ved i_n the second i. nci. dent. These two

together with three other offenders were

i. nvo, .ved i. n the second sei:'i. es of rapes and
physi. caJ. assaults. There i. s no evidence before me
that the three offenders who were only
invoJ. ved in the second incident which occurred at
the beach acted in concert wi. tti the three
offenders in the first incident. Nor do T thi. nk

that they were ICOmmi. tt. edl i. n circumstances i. n
writ. ch those offences constitute a SLngl. e inci. dent.

I,

T consi. der the appl. Loant i, s entitled to the issue
of a coinpensati. on certi. ticate in respect of each
appLi. cati. on. "

The uricont, :overted evidence estabLi. shed a sex'Les

of offences from which injury was SII^^elfed: a rape by OurICah

on 7 October 1.989, a pack rape by Turner, Norman, COLLi. ns

and an unknown inari on 8 October, and a thi_I'd rape Later that
ni_ght by COLLi. ns. Ms Johnston of counseL for the Northern

Tel:',:i. to, :y accepted the evidence pLaced beltoi:e the Court; she

conceded on that evi. dence that the appeJ. Jant was a victim of

The second series of o^fences were cominttted

by fi. ve men, three o:6 whom had not been i. nvo, .ved
i. n the fi_rst series of rapes and physical.
assauLts.
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3 separate o^fences for the purposes of the Act, and that

SL4(2) did riot apply. Her Worship cLea, rLy so found (see

beLow), a finding open on the evi. dence and riot sought to be

controverted on appeal. . Whether SL4(2) appLi. es ,. s cl. earl. y a

questton of fact and degree i. n each case; see MOXenz. !. e v

DoriaLd (,. 984) 37 SASR ,..

Ms 1.10C, =ohan submi. tted that a cert, .:Ei. cate shouJ. d

issue in each appLi. cation ^or the maximum amount avail. abl. e

under SL3(I. ) of the Act ($1.5,000), together wi. th certatn
costs and disbursements. As to that submission her Worship

correctl. y observed (transcrtpt p7.3): -

I'which means that Ithe appl. i. cant hasl basical. Ly
got a maxi. mum 0^ $45, 000, effecti. veJ. y. "

Ms Johnston subm, _tted that "the amount o:6 cornpensat. ton i, s

wi. thi. .n your tWorship'SI di. screti. on. " There were no

submi. SSLons as to the pi:inci. PI. es on wiltch assessment shotiLd

be made.

(v) The assessment o:E coin ensat. ton

There was no di. sput. e as to the evtdence.

,. 4 December 1992 her Worstii. p issued 3 coinpensat. ton

certi. ^i. cates each in the amount of $1.0,000, a totaL of

$30,000, i. n respect of the 3 i. riotdents o:E rape, together
wi. th a sum ^or costs and di. sbuicsements; and pubLi. shed her

At pp3-4 are the facts as found by her Worstii_p.

Then appears a recital. of the trauma suffered by the

appeLLant, as i. ridi. Gated by the materi. a, . at IPP6-L2.

Her Worship succi. riotl. y expressed her reasons for her

deci. SLon as to ILOws: -

I',, he offences against this woman were cominttted
over a period o:6 some two days and there were i. n
aLl. four separate ,_nci. dents. IThe number "four"
presumabLy re^ers to the 3 i. nci_dents of rape
reLted on by the appeLLant and the i_ntti. aL
^orci. bJ. e abduction by OurI:'ah. l T am sati. sri. ed
that with respect to each of [the offenders] that
a separate appLi. cation shouLd and has been made
and that coinpensatton should be awarded for each
i. ridependent inci. dent. Given the effects upon Ithe
appLi. cantl set out in her own atei. davit and a, .so
in the psychi. atI:'i_c report of Dr. W. J. Boulcke, who
i. s of the vi. ew that there is Likel. y to be I. i. ttl. e

( c) The deci. SLon

reasons.

On
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change of the symptoms i. n the ^Litu, :e, T consider
that she shouJ. d be given a compensation
certi. etcate with respect to each incident in the
amount of $1.0 , 000 . 00"

:Lt is clear that her Worship found that the 3 o:6fences had

been committed, and that the appLi. cant had suf^ered i. ridu, cy

from those offences. Her Worship al. so deal. t. wi. th the

questton of costs and di. sbu, CSements; t. hi. s aspect :. s no

Longer in dispute.

The appLi. cati. ons for Leave to appeaL, and the

appeaLs, were i. nsti. tuted on 4 January L993, 21. days after
the certificates and reasons for decision issued on the

basts that Leave to appeaL was required under SL9(3) o1E the

Local. Court Act 1.989. Secti. on 3.9(3) provtdes, as ifa, ? as
materi. aL : -

The a eaLs

( a) Whether Leave to a

Court". (emphasis intne)

Tt can be seen that SL9(3) deal. s with appeal. s agai. nst non-

fi_nal. orders of the LocaL Court; i. t reqlitres that an

appl. i. cati. on for leave to appeal. agai. nst such an order be

^i. Led wi. thin 1.4 days. The appLi. cations ^or Leave were

lodged outside this 1.4-day pertod. RIIJ. e 83.23 of the

Supreme Court RULes, which aLl. ows 28 days, cannot stand

agai_nst the express t, _me-Li_ini. t ,. n SL9(3). T do riot consider

that the time-Jimi_t LIT SL9(3) i. s merel. y d, .rectory, or that

the Act contempLates that this Court may grant Leave to

extend it. Contrast, for exampl. e, SL9(3) wi. th SL9 (I. )(b)

(pL7) and see general. ,. y Jones v Territory ZnSurance Office

(,_988) 55 ITTR 1.7 at 22-27, and, on appeal. (1,988) 59 NTR L2

at 26, 32-33 and 38-39, deal_trig with a stintLa, , provi. si. on.
Tf SL9(3) appLi. es, the appl. ICati. ons cannot be entertained

because they were Lodged outsi. de the express mandatory
statutory time-Li. ini. t; see Patterson v PubLi. o Servtce Board

of New South 717aJes 11,9841 L NSWLR 237. Fail_tire to comply

"(3)
^^.^!,>z^. after the day on wtii. ch the order coinpl. atned
Of Was made, .^,121^^!. to the Supreme Court :firom an
order of the Court, (other than a ^trial. order i. n

A party to a proceedtrig

that proceeding), wi. th the Leave o:6 the Su reine

eaL i_s re ui. red

- ina wi. thin 1.4
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with the statutory time-Limit i. n SL9(3) goes to the

it11:'i. sdi. cti. on o^ this Court to entertai. n the appLi. cations;
accordi. rigJ. y, the ^act that the Northern Tel:',, i. toI:'y di. d not
object to the Late 1.0dgment i, s tin:eLevant, and the purported

appl. toattons and appeals woul. d be incompetent.
However, T do not consi. der that SL9(3) appLi. es in

thi. s case. The test for whether an order i. s final. or not is

whether its LegaL e^^ect. i, s to ^i. naLLy deterini. ne the ifi_ghts

of the parties be:60re the Local. Court; see Carr v F1. nanoe
Corporati. on of AUStraZta (No. I. ) (,. 981. ) 1.47 CT^R 246 at 248,

The order that the coinpensati. on certi. etcatesGi. .bbs Co'.per

i, ssIle i. s cl. earLy a "^trial. order of the Court". T'C fi_naL, .y

deci. ded the issue brought before the Court; that i, s, whether

or riot the appLi. cant shoul. d be granted the coinpensat. i. on

certi. etcates appl. i. ed for. AppeaL from such an order is

there^ore reguLated by SL9(I. ) whi. ch provi. des, as far as i, s
material. : -

" ( I. )

the expi. rati. on o:6 28 days,

a^tel:' the day on whi_cti the order coinpLai. ned o^ was
made, appeaL to the Supreme Court, on a questi. on
of Law, from a final. order o^ the Court ,_n that
proceeding. "

Here the order coinpLai. ned of was made on I_4 December ,. 992;

appeal. s were Lodged on 4 January 1,993, weI. L wi. thi_n the 28-

day per'i. od prescribed by SL9(I. )(a), and accordi. rigl. y no

appLi. cation under SL9(I. )(b) ^or Leave to appeal. out o^ ti. me

i, s required.

Tn the restiLt, the appel. Jant:. does riot need Leave

to appeal. ; her appeal. s are competent, i. n that they are as o^

ifi_ght under SL9 (I. ), and were Lodged wi. t. ILLn t. Line.

(b) Notice of the a eal. s

A party to a proceedtrig

(a) wi. t. hi. n 28 days; or

(b) wi. th the Leave of the Supreme Court, after

When the appeal. s came on ^or heartng on 2 February

onLy the appeLl. ant and the Northern TeX'ri. tory appeared. The

may
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at^i_davits o^ service of Ms Pearson of 1.3 January 1.993

showed that run, ah, Turnei: and Norman had aLl. been dul. y

served. COILi. ns had riot been served. Ms MCC, ?ohan mittaLLy

sought to di. spense wi. th service on ILLm, for the reasons i. n

the affi. davi. t of Mr Foy 0^ 27 January 1.993, which set out

some secondhand hearsay that COLLi. ns was "avoi. di. rig sei:'vi. ce

o^ Court process. " Tt i, s tinport. ant, i. n the triterests of

natural. justi. ce, both at the heartng o^ an appJ. i. cati. on and

any appeal, that parti. es have due notice and a sufficient

opportunity o^ being heard; see R V MCDonaJd 13.9791 I. ITSWLR

Tt wi. 1.1_ be recaLl. ed, however, that POLLce have45, . at 462.

been uriabl. e for 2 years to execute the Warrant for COLLi. ns'

arrest to answer the sexual. assault charges ^o1.1.0wi. rig his

comintttal. ; he may be regarded as havi. rig wai. ved hi. s ri. ght to

be served - see R V Babtc 11.9801 2 ITSWLR 743. Ms MCC, roban

later conceded that some further effort shotil. d be made to

bri. rig these proceedi. rigs to COLLi. ns' attentton; this has now

been done, as appears by atfi. davtt evi. dence now fi. l. ed, and

he has riot sought to appear in these proceedtrigs. Although

i. t has proved impracti. cabl. e to serve COLLi. ns in the manner

requi. red by the combined effect of SL9(5) 0:E the Local. Court

Act ,_989 and ,, 83.1.0 (2) (b) , 82.04 (I. ) (b) and 6.06 o:6 the

Supreme Court RULes, T consi. der that the steps taken were

suffi. ci. ent for the purpose of bri. rigi. rig these proceedings to
his noti_ce and IC atrect that he is deemed to have been

served.

The grounds of appeaL reLi. ed on are:-

The learned Stipendtary Magi_stirate erred inI' L .

fatLi. rig to apply the common Law prtnci. PI. es o:E
damages in a ci. vi. I. suit in assessing
compensation under the Crimes Compensation
Act.

The amount of compensation assessed by the
Learned Magistrate was manifestI. y triadequate
i. n aLL the CLI:'Gumstances land thus erroneous
i. n Lawl. "

Each ground aLLeged error of Law, as required by

SL9(,..) of the Local. Court Act 1989. :Et was common ground

(as in the Local. Court) that the facts were such as to

( c) The

2.

rounds o:E a ea, .
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warrant 3 appLi. cati. ons, the maxi. mum amount recoverabLe betng
$L5,000 on each appLi. cati. on, a total. 0:E $45,000 as
heir Worship bad observed (p3.5).

(d) The a el. Jant's submi. SSLons

As to the fi. ,CS'b ground of appeal. Ms MCC, :ohan

submitted that her Worship di. d not indi. Gate i. n her reasons
how she had air, ci. ved at the amount of $3.0,000 i. n respect of

each incident. Her Worship SImpLy rel. i. ed on "the effects

[upon the app].. Loant]" as warranti_rig these amounts; see PPI_5-
Ms 1.1cCi:o11an submi. tted that the Learned Magi. stirate may3.6 .

have treated the amount 0^ $45,000 (PI. 5) ^or the 3

trioi. dents riot as marki. rig the I. i. init of itIrisdi. ct, .on under

SL3(,.) o:6 the Act, but as the 'top of the scaLe', appLi. cabl. e
onI. y to a 'worst case' i. njury, and had accordi. rigl. y awarded
213 as a proport. i. on thereof. She submitted that such an
approach was erroneous as i. t was cJ. ear from the case Law,

:^ticst, that the assessment shouJ. d be made wi. thout reference

to the statutory I. ,_ini. t, and second, it shoul. d be made on the

basis of the damages which would be awarded in a common law

acti. on i. n tort, subject to the inodi. :Ei. cati. ons i. n the Act.

The amount 0^ $1.5,000 is a cei. Ling for the amount WILLch can

be speci. tied i. n a certi. fi. Gate, riot the top of a graduated
arti. Etci. al. scal. e; it i. s riot the amount reserved onI. y ^or
certi. fi. cati. on in the 'worst' cases.

The authori. ties suppoi:t both these propositions.

As to the fi_r'st, i. n S. v mumer (1.979) I. ITTR. 1.7, a deci. SLon

on the repeaLed Cri_intrial_ Tnju, ci. es (Coinpensati. .on) Act 1.976,

MLitrhead J at pp22-3 approved the app, .i. cation of the

^o1. Lowi. rig general. proposition o:E Reyno, .ds JA i_n R V Forsythe

11.9721 2 NSWLR 95, . at 955:-

I'm courts, the jui:i, sdi. cti. on o^ whi. cti i, s I. tint. t. ed
i. n amount, i. ^ the amount proved exceeds the
jui:i. sdi. cti. onaL I. i. ini. t, the ^\ILL amount of the Li. init
is recoverabLe. 110 question o:E' proportion
alcLses .

( i. ) The rounds of a eaL

nut, rhead J continued at p23:-

.

,,
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"R V Forsythe, SLIPra, i. s authori. .t. y for the wei. .L
estabLi. shed proposition that the sum of $4000 tas
the statutory I_tintt then wasl represents a
ju, :i, sdi. cti. onaJ. Itinit, riot the top of the sca}e,
riot the appropriate sum ^or the worst injuries.

Tn determining the amount of coinpensati. on, there
i_s no questton o:E aggravated or puntt. i. ve damages
(Re Sargeant and ParreLLy (1973) 6 SASR 321. ) Inow
specificaLl. y prohibited by SIT(,_) of the Actl nor
shouLd the maximum sum payabLe be regarded as the
top of any scale, the appi:opJ:i. ate sum ^or the
worst injuries; rather it signi. ftes a Limit of
jui, i. sdi. cti. on: R V Forsythe. Ln R V F'raser, sup, ra,
Woot. ten J stated (t,. 9751 2 NSWLR at 526): "The
questi. on T have to consider in the fi_r'st PI. ace,
having regard to the Itrutt on the ju, ci_sdi. cti. on
i. s whether the appropriate coinpensati. on to award
i. n this case is less than $4000 Ithe then
statutory Li. ini. tl ^or 'i. nju, :y'. UnLess T am o^

j. t is not for me tothat vi. ew necessary

endeavour to put any particuLar fi. quire upon the
coinpensati. on for injury. " Thi. s appears to be the
Logi. cal. and correct approach. "

As to the second proposi. ti. on, that the approach to

assessment i, s anal_ogous to that i. n an acti. on i. n tort, T

respect^uLJ. y agree w, .th Angel. J's summation in Rigby v

Northern Tern. tory (un, reported, 3 October 1.99L) at p3:-

UUThe prtnci. pLes of assessment of coinpensa't. ton :Eor
the purposes of the Act are well-known. Tt i. s for
the court to assess what wonl. a be payable
accordi. rig to the prt. nci. pies appLi. cabLe to an award
of damages i. n a civil. sui. t. The court i. s to
assess the compensation as if i. t. were an award o^
damages in the ordi. na, :y way. T^ the sum i, s Less
than the maxi. mum award under SL3 - $1_5,000 - the

court shouLd. award that sum, and i. f i. t exceeds
$1.5, 000 I. t shouLd award $1.5, 000: see generaLLy
Davey v Hat. duke\toz (,. 980) 4 N. T. R. 40 at 41. , the
cases ci_ted therei. n and R V Forsythe 11,9721 2
N. S. W. L. R. 951. , R V MeDoriaJd 11.9791 I. IT'S. W. L. R.

be contrasted wi. th the method451. . The task may

of fixtng the ''propor'ti. on" under the Motor
AGCi. dents Act 2988 (NSli7) s79, see Southgate v
Waterford (,_990 ) 2 I. IT. S . W. I. ^. R. 427 , parti. CUI. a, :I. y
at 437, 438, 440, 441. , and the approach to
assi. gni. rig a ITUmei:i. caL value :EOT' the purposes o^
s35a o:6 the South AUSt. Ifal. tan Wrongs Act, see
Peroari. o v Kordysz (L989) 54 S. A. S. R. 259. "

T note that i_n R V MeDoriaLd (supra) Street C, T satd at p458:-
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''- - the amount of coinpensati. on i. t. seLf i_s to be
assessed i. n accordance wi. t. 11 the ordi. nary
prtnci. PI. es governi_rig the quantum of damages so far

11as appLi. cable.

To the same general. e:fifect see Re The Grimi. naZ Tnjuri. es
Coinpensati. on Ordi. nanoe 2983 (3.984) 58 ACTR 1.7, Bai. Lister v
Cooper (,. 976) 1.4 SASR 225 and R V MacGoiran 11.9841 3 IISWLR

440. The approach Is the same i. n the United Ki. rigdom; see
the C, c, .Tiltnal. Justi. ce Act 1988, SchedILLe 7, para8.

As to the second ground of appeaL, mani. :Eest.

i. nadequacy, Ms MCCrotian submi. tted that i. n coinpa, cabl. e cases

i. n tlii_s jurisdiction, invo, _ving a sex. i. es of rapes and

innl. t. i. PI. e certtfi. cates, the vi. cti. ms suit^ex'i. rig si. in, _Talc
seqLieLae as the appl. i. cant, the amount awarded was the
maxi. mum amount avai. LabLe - the jui:i. sdi. cti_onaL Limit - of

$1.5,000. This submission assumes that the use of vex'di. cts
i. n coinparabl. e cases i, s a Legitimate standard by which to

measure the adequacy o:E an award - as to whi. .cti see pp21. -22,
She aLso submi. t. t. ed that common Law damages awarded24-25.

for the i_nitiry suiEfe, red by the appeLLant would be weI_I. i. n

excess o:E $1.5,000, in respect o:6 each of these i. nci_dents.

She referred to Dr Bourke's summary (see PPI. I. -L2) in whi. ch

he was uriab, .e to di. stingULSIi the damages whi. ch fl. owed ^1:0m

each trioi. dent considered separateLy, but deal. t wi. ttii_ts

SLgni. ticance onLy in repLy (p32).
(it) The rinci. I. es a LLCabl. e on

Ms 11cC, roban then turned to the principles upon

which the assessment should have been made. She submitted

that at common law a global. amount was usual. J. y awarded for

those elements o:E non-pectini. ary loss embraced by s9(e) and

(9) of the Act, the standard betng that o^ the "contemporary

coinmuni. ty". I: accept that.

She submi. tted that the appLi. cation o^ that

standard meant that the damages shotil. d be reasonably
Thisproportionate to damages awarded i_n coinpaicabLe cases.

proposi. ti. on i. s supported by cases overseas such as Singh v

Toong 70ng Omnibus Co. Ltd t,. 9641 3 ALL ER 925 (P. C. ) at 927

assessment
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and Chan 17ai. Tong v Li. Ping Sum IT985j A. C. 446 at 458, on

the basis that on appeaL it cannot rattonal. I. y be satd that

an award is mani. test, .y triadequate, except by coinpartson with

coinparabl. e awards. This approach promotes cons, .stency in

awards. These coinpaJrabl. e awards are satd to mani. test the

"general. standards prevai. I. trig ,. n the comintini. ty", the

touchstone 5. ridi. Gated in O'Bri. en v Dunsdon (1,965) 39 ALJR 78.

However, thi. s 'tartff' approach (:607:' the purpose

or comparing damages awards is to derive a conventi. onal.

range, a norm or standard) has been consi. stentl. y rejected by

the Hi_gh Court; see Thatcher v CharLes (,. 96L) 1.04 CLI^ 57 at

7, .-2, per Windeye, : J, and PJanet Pi. sheri. es Pty Ltd v Z, a Rosa

For penetrati. rig discussi. on of(1968) 11.9 CLR 11.8 at 1.24-5.

PZanet .Ptsher. Ies see Moran v MOMahon (1.985) 3 NSWL, R 700 at

703-7, .2 and 724. The Australian approach i, s more visceral_

and Less sati. seactory than the approach in other common Law

ju, ,i_sdi. cti_ons. The Local. Court i. s requi. red to ensure that

i_t's award i_s proportionate to the injury and i. ts

consequences to the parti. .CUI. air vi. cti. in, as di. scLosed by the

evi. dence; in doi. rig so, i. t wi. I. L gi. ve wetght to i. ts own

general. awareness of current community ideas o:E fairness.

The practical. probLem is how to attain that general.

awareness, in Li. ght. of the stiri. cttires in PI. anet Ptsheri. es.

As to thi. s, T respectful. I. y agree with the vi. ews o^ WaLters

and Wei. Is JJ i. n Van VeLzen v Wagener t,. 9751 1.0 SASR 549 at
553 : -

''Despi. te what was said by the Hi. gh Court i. n PI. anet
Ptsheri. es PCy. Ltd. v La Rosa ((1968) 42 ALJR 237)
about too free a use of awards i. n other cases

purporting to show some norm or standard, we agree
with the remarks of Bray Co' i. n Hi. rsoh v Bennett
(t,. 9691 SASR 493, at p494), that in the estimation
of damages for non-economic Loss, a judge I. s not
prevented from making use of tits experience ''wtii. ch
can be i. n part at least vicari. OILS and deri. ved :E, coin
what the judge has read and heard o^ the cases in
his own juri. sai. cti. on as weI. L as from his knowLedge
of cases i_n which he has been personal. I. y concerned
ei. their at the bar or on the bench. ""

A court may thereby take i. nto account the general. range of
awards o:6 common Law damages for non-pecuni. airy Loss, but riot

speci_fi. c awards in coinpai:abLe cases. As Angel. J put it in
Ri. gby v Northern Tern. tory (sup, ca) at p7, the Courts may
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have regard to the general. run o:E ve, :di. ct. s
as a means of in^ormi. rig their judicial. expertence
whi_ch has necessai:i. Ly to be brought to bear to
reach a fi. gure that is reasonabLy propoi:ti. onate to
the non-economic Loss establ. ished on the

parti. CLILa, , facts i. n the indi. vi. dual. case. "

As to the appJ. i. cant's Loss o:6 the amenities o^

I. i. ^e (s9(g)), Ms 11cCi:ohan rel. i. ed i. n parti. CUI. air on paras26-28

and 35-38 of the appLi. cant's a^ti. d. avi. t (see pp7-8).

As to the appLi. cant's pain and SII^fez'trig (s9 (e)),

Ms 11cC, collan submitted that this head of damages embraced the

appLi. cant's subjecti. ve patn and suffertrig, that i, s, what she

had experienced in that regard, as we1.1. as the physi. caL pai. n

and su^^eri. rig at the ti_me. T do riot ^uLLy understand thi_s

di. st. i. nct. i. on; ttii. s head of' damages is for both PIiysi. cal. and

mental. pain and suf:Ee, ci. rig but ,. s concerned onI. y wi. th the

victim's subjecti. ve sensati. on o:E i. t. .

Ms MCCicohan submitted that any parti. CUI. ar, .y

Unpleasant CLI:'cumstances i. n w}Itch injury was sustained or

whi. cti made those injurtes more selftous, warranted addi. ti. ona, _

damages, al. though she conceded regard couLd not be had to

aggravated damages whi. ch are prohibited by SL, .(a) of the

Act. At common Law aggravated damages, which are

compensatory in nature, appl. y when a wrongfuL act causes

harm wrti. cti is aggravated by the particular manner ,. n whi. ch

that act was done; see Oren v John Fatrfax & Sons Pty Ltd

(3.966) 13.7 CLR 1.18. The platnti. f^ i, s compensated ^or the

effect on her ^eel. ings of the parti_cuLar manner of the

defendant's wrongdoing - the injury to her ifeeLi. rigs caused

by emoti. ona3. hurt, irisuLt, burntLi. atton and the Li. Ice. See,

for exampJ. e, Lackersteen v Jones (,. 988) 92 FLR 6 at 40-41. ,

and Henry v Thornpson (1.989) 2 Qd. R. 41.2 at 41.5-6; i_n the

Latter case, i. n an assa\IL't the vtcttm was ILL. i. nated on.

prohi. .bi. ti. on on aggravated damages i. n SII. (a) prevents the

ef^ect on the appLi. cant's ifeeLi. rigs betng taken i. nto account

under the Act. However, T accept that, for exampLe,

part, _CUI. airLy b, :uta3. circumstances i. n whi. ch a rape i, s

committed may cause i. ncreased pain and suf^e, :trig or mental.

di_stress; in this sense, the ci. rcumstances o:E the offence 37

"-
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are i. e. .evant to the assessment o^ those statutory heads o:^

Tn this connecti. on T respectful_I. y agree wi. th thedamage.

observati. on by MILLhouse J i. n P V South Australia (L992) 60

A Ciri. in R 286 at p290:-

T put i. n the quaLi. Etcat. i. on''ALmost every rape
'al. most' wi. th besttati. on - i. s harmfuL and
dread:6111. ; that i. s i. n the nature o^ the cri. me
al. though the circumstances o^ some are worse than
o*:. tiersll.

Tn that juri. sdi. cti. on aggravated damages may be taken i. nto

account; It Is PIizzLi. rig that It Is protii. bited i. n this

jurisdiction under SL, .(a), since such damages are compensatory

i. n nature, as opposed to exempJ. ary and puntti. ve damages.

Ms 11cCrohan reLi. ed i. n parti. CUI. air on S. v mumer

(SLIPra) where MILLI:'head a' took account at p22 of the "^ri. ght,

burntLi. atton and angutsh" expertenced by the vi. .cti. in during

and i. minedlateLy after the rape; T respectful. ,_y agree that

these are reLevant matters, i. nsofa, : as they are encompassed

ICn that case T note that hi. s Honour i. nby I'mental. injury".

^act awarded Less than the statutory maxi. mum, stating at

pp23-24 :-

''- - the evi. dence i. ridi. cates that the physi. cal.
hurt, t:he bruising and Lace, :atton of the Li. ps
qutckLy healed and o:E more importance the evi. dence
does not justi. fy a fi. riding o^ any signi. .:Etcant
restduaJ. psychological. or physi. cal. consequences.
As T have said there is no evi. dence that the

IPLai. nti. f^'s Life style has been a^^ected or that
heir sense of well. bei. rig was material. I. y reduced ^or
other than a short pertod. "

The evi_dence in the present case i_s to quite di. ^:Eel:'ent

effect, as regards psychoLogi. cal. consequences.

Pursuant to her general. submi. SSLon on the second

ground o:6 appeal. (see p2L) Ms MCC, :ohan then referred i. n some

detai. I. to cases whi_ch, she submi_tted, were more or Less

coinparabLe to the present case. A1. though T permitted thi. s

to be done and T note those cases bel. ow, for the purpose of

i. nfoicming my expertence vicarious, .y, i. t i_s cLeai, that in

AUStraLi. a neither an appel. Late court nor a trial. court

determine the adequacy or inadequacy of an award of damages

23
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by reference to speci. :tic awards in other cases. Lt :Eol. Lows

that an appl. i. cant shoul. a riot be al. Lowed to ci. te particular

coinpa, =abLe verdi_cts i. n submissions to the Local. Court or on

appeal. ; see Moran v MOMahon (supra) at 724 per P, ci. .estl. ey JA

and at 726 per MCHugh OA. The Local. Court is reqLid. red to
deci. de what is itat, : and reasonabLe coinpensati. on, i. ^ i. t does

not exceed the statutory Limit, its touchstone bei. rig i. t's

concepti. on o:E the current general. opi. n^. on as to fatrness,

derived from its generaL expertence whi. cli incLudes the

general. knowLedge i. t has acquired o^ other cases. Angel. J

dealt wi. th thi. s aspect speci. ticaLLy i. n Rigby v Northern

Tern. tory (sup, ca), o1ti. rig wi. th approval. obse, :vat, .. ons by
Cox a' i. n Packer v Garneron (1.989) 545 ASR 246 at 25L and by

Bray Co' i. n Hi. rsch v Bennett 11.9691 SASR 493 at 494. The

outcome, as hi. s Honour put I. t i. n Ri. gby at p6, i, s that a

successful. appLi. cant shouLd be awarded

a figure which ought to strike the Learned11 -

Magi. st. ,:ate as being :tai. ,: in the Itght of the
expertence o:E the courts o:6 the measure o:E damages
that are currently being awarded i. n broadJ_y

- - -,,coinparabl. e cases

The LocaL Court, s task o^ assessment "can onI. y be car, ci. ed.

out by way o^ a broad and large, .y arbitrary or subjecti. ve

assessment of what, accordi. rig to correct conmuni. 't. y

atti. t. udes, wouLd be regarded as reasonabJ. e coinpensati. on",

Woot. ten J put it i. n R V Fraser [1.975] 2 NSWLR 521. at 524.

As coinpai:ab, _e cases, Ms MCCrohan referred to J. v

Northern Z"erri. tory & fur. (Local. Court, 8 November 1.99L) and

M. v Northern Tern. tory & fur. (Local. Court, 28 Apri. I. I_992)

i. n both of writch the statutory maxi. mum was awarded ^or a

single i. nci. dent of sexuaL assaul. t. The sequel. ae i. n J. were

broadLy stintLar to those in thi_s case. Ms 1.1cC, :ohan rel. Led

parti. CUI_airLy on B. v Mason & 4 Ors. (Local. Court, ,_8 June

1.987) and M. v Northern Tern. tory & Allr. (LocaL Court,

I_4 December 1990). She submi_tted that these 2 cases were

I'al. most on al. L fours" wi. th the present case. B. i. nvo, .ved 2

separate rapes by several. 0:E^enders. The vi_cti. in suiE:Eel:'ed

i_niliici. es i. n the 2 inci. dents, and made 2 appJ. toattons.
Ms. Thomas CSll found that:-

.

as
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"Tn respect lotl each appLi. cation i. nc, .udi. rig the
CLai. 111:601:' speCi. a, . damages i. .e. Loss of Wages, T
consi. der that litss B. has evi. dence to support an
award i. n excess of $1.5, 000. "

Her Wolfshi_p i, ssued a certificate i. n the juiri. sdtcti. onal. Jimi. t

of $1.5,000, i. n each appLi. cati. on. Tn M. there were 2

separate and di. st. inct sexual. assaults on the 1.3-year o1. d

vi_cti. in; there were 2 appLi. cati_ons wbi. on resul. ted i. n 2

certi. fi. cates t'or $J. 5,000 each. The psychi. atJCLc evi. dence was

that:-

11- - - we are deal. ing with two separate events
whi. ch have had die^ex'ent psychol. ogi. cal.

The fi. r'st assaILLt, by thefor Ms. 11.consequences

group of young boys, i, s si. grit:Ei. cant, because Ms. 11
was at:Eected by al. oohol. at the t. Line, and seems
uriabLe to remember details of the assaILLt.
Whatever the expLanati. on, the itact that she cannot
remember much of those events torments Ms. M on a

dai. I. y basis. She knows these things have happened
to heir, and that knowJ. edge gi. ves her a sense o^
shame and atsgust. She i, s also pre-OGOupi. ed W, .t. h
gutLt; she knows she was at^ected by aLcohol. at
the time, and dwel. I, S on I. ssues of sei. f-bl. ame.
TILLS issue, more than any'Chi. rig el. se, escaLates her
lack of seLf-worth,

The second assauJ_t by the o1_der man i. s very o1. ear
she carries no gui. ,. t abouti. n Ms. M's mind.

t. }Its i. nci. dent, and she feel. s appropi:Late anger
towards the o:E:Eendeir. NevertheLess, thi. s incident
has added to her di. stir11st of inal. es, and her
general. sense of powerJessness in her life.

Tt is d, .f:E, .CUI. t, therefore, to accept any argument
that one assau, .t has been more damagi. rig than the
other: each has had Long-term impLi. cations for
Ms. M. A1. though it seems cLeai: to me that the
assaILLts are qui. te separate events, the sum totaL
of the assaIIJts has, i. n my opi. .n, .on, Led to a
number of common long-term di. :EELcul. ties for
Ms. M. "

CounseL for the Northern Territory described this case as -

I'- - probabl. y one o:E the worst cases ever to come
before the Crimes Compensation ju, ,i, sdi. cti. on. ,'

I:t wi. 1.1. be noted that the evidence was such as to enabl. e

separate injuries to be attributed to each of the of^ences;

that i, s not the case here. Mr Hook S. M. , in certi. :Eyi. rig for

the maxi_mum permi. SSLbLe under the Act, stated:-
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"- - T add the ifi. der that, i. n my vi. ew, I. t wi. I. L be
worth a Lot more. Q11i. te bl. untLy, T don't bel. i. eve
any amount o^ money coul. d compensate a female for
thi_s type of thi. rig. "
Ms MCCrohan referred to B. v 77. (Di. sti:i. ct Court,

Western AUStraLi. a, 21. September ,. 989), but submi. .tt. ed i. t was

not strictLy coinparabLe. Tn that case the jui:i. sdi. cti. onaL
I. tmi. t was $7,500. 117. was the victim's ^ather by adoption;
he was convi. cted. on 1.0 counts of deftLi. rig her between the

of 1.1. and 1.6. These were representative counts.ages

W, .I. Li. ams J rioted that there were 3.0 appLi. cati. ons, one for

each of the 1.0 unreJ. ated i. nci. dents, the CLVi. I. standard of

proof appl. led, and the amount payabLe was as coinpensati. on
for i. njui:y or loss. His Honour said at pp22-238-

"She has been severeLy damaged by being subject to
repeated sexual_ abuse by the respondent.

T am ini. ridful. of the comments o:6 Wootten a' in R v
F'raser ([1,975] 2 NSWLR 521_ at 524) that the task
of assessi. rig coinpensati_on can onLy be carried out
by way of a broad and LargeLy airbi. tzary or
subjective assessment of what, accordi. rig to
current community atti. ttides, wouLd be regarded
reasonable coinpensati. on.

The modern community attitude towards the o^fences
of which the respondent was convicted is that o^
the utmost revul. si. on.

They each invoLve a tel:', ci. bl. e a^^zorit. to the
appl. i. cant's dignity and a cruel. invasion of her
PI:'I. vacy .

The evidence justi. :ties a ^indi. rig o:E signi. fi_cant
residual. psycho1. o9i. cal. damage.

.

,:t i, s abundantl. y o1. ear from the appLi_cant's
statement to the police and heir atei. davi. t that the
offences of which the respondent has been
convicted are onI. y a representative sampLe. Tf

the Crown has chosen to indi. ct the respondent i. n
respect to either more or Less offences then that
wouLd. have the airbi. t. ,calcy ef^ect of at^ecti. rig an

There:EOT'e Taward of compensation under the Act.
1:0 OSe to make an award in ices ect. to each

offence but at the same t. Line to kee
lobal. sum that T finaLL award to the a LLCant.

Tn the end icesuLt in task i, s to award the sum that

as
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T am of the vi. ew that a sum o:E $5,000 i. n respect
to each offence wou, .d be an appropici. ate sum. That
restil. ts in a gLoba, . award to the appl. i. cant i. n the
sum of $50,000. " (emphasis mine)

T note 5 other cases. Application CTC 69 of 1969

(Master Hogan, A. C. T. Supreme Court, 4 March 3.993. .) was very

stintJ. air' to B. v Pi. (supra); i_t i. nvol. ved many acts o^ i. ricest

o:6 whi. cli 9 were charged. The applicant sought 9 separate

awards in her SLngl. e appLi. Cation; that was permi. SSLbl. e i. n

the AUStraLian Capi. tai. Ten:I. to, :y, but not i. n thi. s

illri. sdi. cti. on in I. i_ght o1E s8 (,_) - see PI. 3.

Tn approaching the assessment of damages the Master satd at

pp5-6:-

wonLd accordi. n
re airded as reasonabLe coin ensati. on

to current coinmuni. t

i. :E the appl. i. cant were to have brought an
acti. on ^or damages against her father ^or the nine

11- - -

standards be

assaul. ts cominttted by hi. in upon her, the t, ,tburia, .

(emphasi. s ini. ne)

Deal. trig with the apportioning of damage to each i_njLITy, a

matter o1E rel. evance i. n the present case, the Master satd at

p7:-

of fact woul. d be abl. e, and wonl. d be ob, _i_ ed
best i. t. could
i_nci. dent
se airate tort

totaL dama e

harmful. ef:Eects u on heir of the

on the basts that each conststed o:6 a
to award dama es i. n res ect of each

each catisi. n

"The next probl. em art, ses from the i. inpossi. bi. I. i_ty of
separating out the extent to which her present
psychol. o910al. condition i_s the result of each
separate incident.

The task of appoirttoni. rig her damage to the
separate i. nci. dents i. s I. rideed a di_ffi. GILLt one, and
impossible to carry out with any pretence of
preca. .SLon .

and the Later torts exacerbati. n
its own

But i. t i, s not 11nLi. ke another SLtnatton with whi. cti

common Law courts must 91:'appLe qtitte o^ten, where
as a resuLt of a series o^ work or motor car

accidents a PI. atnti_re fi. ni. shes up wi. th a coinpJ. ex
of milli:'i_es and di. sabi. I. i_ttes. ALL that can be

revi. ous ones"

art o:6 her

done i_s to ado t a broad and common sense

as

a

re resents ^uLl. coin ensati. on
ICOach

1:0U hL

torti. ous act i. n contici. buttn

the

(emphasis mine)

o^ten starti. n

accordi. n to the ices onSLbi. Li. t

wi. tti a total. sum whi. ch
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F V J (un, ,epoirted, Supreme Court o^ Western

AUStraL, .. a, 3 September 1,992) was si. ini. I. air to B. v. If.

(SLIP, :a): an award was sought for 6 rapes by a guardian on a

vi. cti. in between ages 1.3 and 3.9, wi. t. 11 sequel. ae stint, .air to 'Chi. s

case; Ni. choLson a' awarded the ju, :i, sd. i. cti. ona, . I. tintt I. n each

case, a total. of $34,000.

K V SK (Local. Court, 33. January 1,992) i. nvoJ. ved 3

appLi. cati. ons artsi. rig out o^ separate and di. sti. nct of^ences

invoLvi. rig 2 indecent deal. i. rigs and a rape by the victim's
There were Lasting psycho1. o91cal. effects and some^ather.

Lasti. rig physical. e:erects. Mir Gray SI. I noted at p5 that

i_t i. s the total. ity of tthe vi. ct:.. in'SI ^ather's conduct writch

has Led to her present condi_t. ton", and adopted the approach

taken by Master Hogan in CTC 69 of 1,989 (supra), st. ati. rig at
p6 : -

the Court to"Ln my opinion Ithe Actj reqiJ. Lres

^i. x a separate award i. n rel. atton to each o:E^ence.
Tn cases of thi. s nature i. t i, s o^ course extremely
diffi. GILLt if not i. inpossi. bLe to do so wi. *:. h any
preci. SIon and the approach taken by Master Hogan
i. s obvi. ous, .y a commonsense one; i. t i. s probabJ. y

it i. s cLeair in my opi. ni. on, ^,, om the words and
structure of the Act that T must make separate
awards of coinpensat, .on i. n respect of each of the
three inci. dents. " (emphasi. s mine)

B V Northern Tern. tory (LocaL Court, 33. JULY 1,992)

i. nvoLved 4 appl. i. cations artsi. rig out of 4 acts of incest

se, _ec'bed from many which the father coinmi. tt. ed on the vi. cti. Tit

between the ages of L, . and 1.3. The vi. ct. tin su^^e, :ed serious

psychol. ogi. cal. milli:'i. es expected to Last many years' The

Court certi. fi. ed for the ju, :isdi. ct. tonal. Li. intt. of $3.5,000 i. n

each appLi. cati. on.

also the most real. i, sti. c.
unreal_1sti. c to i. nore the totaL tin act of the
various offences a amst the a

,,- -

C V C (uni:epoi:ted, Supreme Court, 22 January 1.993)

invol. ved 1.0 appLi. cati_ons under the repeaLed C, :i. minaL

Tnj\11:'i. es (Compensation) Act 1,975 artsi_rig out o:6 4 rapes and

6 i. ridecent assauLts by the vi. cti. in's stepfather between ages

L2 and 1.4, these being part of a hi. story of his sexual. abuse

.

Tt would be

LLCant. .

ui. t. e

However,
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There were serious psychoLogi. cal.O:E the vi. cti. in lei:'Qin 1.0 .age

initz, :i. es. Thomas J awarded the ju, ,i, sdi. cti. ona, . I. i. ini. t ($4000)

on each app1.1.0ati. on. At p7 her Honour said:-
IIJ consi. der that i. t i. S a 1:0 ,:late T a
loba, . a

reasonabl. e or sensi. bLe exercise to attern t to
dtf:Eelcenti. ate between the i. rid, _vi. dual. offences.

The PI. atnti. re i. n these proceedtrigs endured sexual.
assaILLt and abuse over many years' From the age
of ten years she was the victim of sext". aL assauLt
at frequent triteTVal. s perpetrated by a person who
was in a position of trust. As a consequence of
these assauLts the pLai. nti. :fit suffered physical.
injuries and severe psychoJ. o91.0al. damage. Her

education and seLf development have been severeLy
affected and she has sustained permanent emotionaL
damage.

The total. e^rect of her physical. and psychoJ. ogi. cal.
injuri. es wonl. d enti. tl. e her to an award o:E damages
in excess of forty thousand dol. Jars.

1:0ach and that i. t wou, .d not be a

Ms Johnston submitted that wtii. I. e i. t was open to

the Local. Court on the evidence to have certi. fi. ed the

ill, ci. sdi. cti_onaL Jimi. t. 0:E $1.5,000 in respect of each of the 3

appl. i. cati. ons, the judgment o^ Di. xon, I^vatt and MCTternan JJ

i. n House v The King [1.936] 55 CLR 499 established that to

succeed on appeaL the appeLl. ant must show that the Learned

Magi. st. rate erred in exei:ci. sing her di_sciceti. on when

deterini. ni_rig the amount at $1.0,000. Their Honours satd at

p505:-

For these reasons T propose to aLl. ocate the amount
o:6 damages to the maxi. mum amount of $4,000 i. n
respect o:E the convi. cti. on :Eor each o^fence maki. rig
a total. amount of $40,000. " (emphasi. s ini_ne)

L a

(e) The Northern Tenri. toIC 's submi. SSLons

''Tf the judge acts upon a wrong pi:'i. nc, .. PI. e, i. f he
aLLows extraneous or ticreLevant matters to gui. de
or affect titm, 1:6 he ini, stakes the facts, i. :E he
does not take into account some matertaL

consi. derati. on, then his deterini. natton shoi, .,. d be
revi. ewed and the appeLl. ate court may exerci. se i. ts
own di. SGI:'eti. on in substi. tuti. on for hi. s tie i. t has

the materi. aLs for doing so. Tt. may riot appear how
the primary judge has reached the resuLt. embodi. ed
i. n hi_s order, but, I. f u on the facts i_t i_s
11niceasonabl. e or

court may in^elf that in some way there has been a
fatLure properly to exerci. se the discJce'Ci. on which

I. a in I. un'ust, the appel. Late
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in the court of ^i. r'st i. nst. ance.the Law reposes
Tn such a case, aLt. bough the nature of the error
may not be di. SCOverab, .e, the exerci. se o:E the
di. screti. on i. s reviewed on the ground that a
substanti. aL wrong has i. n fact occurred. " (emphasi. s
mine)

Ms Johnston submitted that in the absence of i. denti_fi. ed

error by the Local. Court the amount certi. ^led must be shown
to be manifestLy i. nadeq\late. L accept that proposi. ti. on.

Ms Johnston re^erred to B. v Northern Territory &

fur. (LOGaL Court, 2 November 1.987), where Mr MCCo, ,mack SM
certified for $1. L, 000 for injuri. es recei. ved in a rape.

His Worship all. ocated various amounts to the di. fiferent. heads
o^ damages, and referred biri. eel. y to the ^acts and amounts
awarded ,. n some 1.6 cases deci. ded between 1,975 and 1.987,

matnLy based on i. ridu, ci. es Icecei. ved i. n rapes, to assi. st titm
"i_n anCLVi. rig at what wouLd be regarded as reasonabLe

compensation. "
Ms Johnston aJ. so re^erred to J. v. Northern

Tern. tory & Allr. (LocaL Court, 2 August 1.99L) a case o:E
i_njui:i. es received in the course of a rape, where assessment
of the 3 heads o:E damage under s9(e), (f) and (g) was

approached 91.0baJ. I. y, as is the common picacttce. Mir Gray SII
stated at p5: -

I'Tn thj. s as in most, i. f not aLJ. , rape cases, the
emotional. and psychoLogi. cal. impact was inf, .ni. tel. y
more seri. ous than the short term PIiysi. caL impact
and trauma. Tndeed the true trauma is of
psycho1. o9i. cal. , emoti. onal. and mental. nature.

. .

As i. n al. L app, .ICati. ons of this nature, the
c, =iti. cal. questi. on i, s the amount of emoti. onaJ.
su^fez'trig, psycho1. o9i. cal_ trauma and mental.
dtstress. "

I: respect:EUl. Ly agree wi. th these observations.

Ms Johnston submitted that the learned Magi. sti:ate

may have deter1/1i. ned that $30,000 was the proper amount to be
certi. fi. ed in respect o^ the i. njury estabLi_shed by the

evi_dence at pp6-1.2, that i. s, the whoJ_e of the 5. njuiry

( t) Series of offences causi. n

Ln Ur assessment o^ dama es

indi. vi. si. bl. e
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SLi^fez'ed by the appel. Jant as a resul. t. 0^ aL1. 3 incidents o^
rape taken together, and had then a3. .Located $1.0,000 to each
incident in each certificate. Ms Johnst. on submitted this

was a legi. ti. mate approach to assessment where there were

separate appJ. i. cati. ons in respect o^ separate of:Eences writch
icesULted i. n SLngLe injury Of the type reLi. ed On here,

separate eJ. ements or propoi, ti. ons o^ whi_ch couLd riot be

rati. onal. I. y attici. buted to each offence. Ms MCCirohan

submi. tted In repLy that sucki an approach was erroneous,
because each incident shotiLd be treated coinpLetel. y

separateI. y. Tn this case, she submitted, since the evi. dence
di. d riot enabLe a concLusi. on to be drawn as to which

i. nju, =:. es, or which propoi:ti. ons o^ the total. i. njury, were
referabLe to each offence (see PPI. O and 1.2), i. t must be

assumed that aLl. of the in^ury suiE^ei:ed was attit. i. butabLe to

each separate i. nci. dent.
Tn terms of tort Law, Ms MCCicohan's submi. SSLon

to be that the of^enders were several. concur',:ent.appears

tortfeasors whose independent torti. ous acts caused a single

indi_vi_SLb, .e injury for which each i. s icesponsi. bLe and I. tabLe

i_n fuJ. I. . However this may be, the pi. atnti. ff cannot recover

^or more than the total. injury she sustai. ned; accordi. rig, .. y,

it is not necessary to pursue t. hi. s analyst. s, unLess the

totaL award of $30,000 i_s shown to be mani. testl. y triadequate.
Concl. us ions

The Act provides for an i_ridi. vi. dual. ized judi. ctaL

assessment of damages in accordance wi_th common law

prtnci. pLes. IEt i. s remedial. leg, .SLati. on whi. ch shouLd be

interpreted liberaLl. y and bene:etci. aL, .y. Tt. assumes that an

i. njury can be attributed to a parti. CUI. ar offence; it does

not expressLy deal. wi. th the situati. on whi. ch obtai. ns here,
where a sex'i. es of offences outside the scope of SL4(2)

resuLts in a si. rigLe Injury responsi. bi. 1.5. ty for whi_ch cannot

be apportioned other than arbi. tzari. I. y between the di. titerent
offences in the series.

The task of the Learned Magi. stirate was to assess

coinpensati. on ^or the injury di. scLosed by the evidence at
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pp6-1.2. This was in fact the aggregate ^_niliry from the 3
of^ences. Tn such a case the onI. y PI:. acttcabLe course open

to her Worship was to assess the amount to be certi. fi. ed itor
that injury under the heads of damage rel. i. ed on, and
aLJ. ocate that amount on an arbitrary basis equal. Ly between

the 3 offences. T have no doubt that that i, s in ^act the

way her Worshi. p proceeded, as had llaster Hogan in
AppZ. teati. on CTC 69 of 2.969 (sup, :a) (at p28), and Thomas J i. n
C V C (SLIP, :a) (at pp29-30).

T consi. der that the ^i. r'st ground of appeaL (pL8)

i. s riot establ. ished. There is nothing to suggest that

her Wolfshi. p treated the statutory maximum of $45,000 as
reserved onLy ^or three "worst case" inci. dents; her
re^ex'ence to that amount at PI. 5 does not carry that

connotati. on. Nor is there anything to suggest that she

fatLed to assess the amount for the aggregate injury as i. f

110 coinpl. ai_nt is madei. t. were an award of damages i. n tort.

that her terse reasons (pp, _5-3.6) are triadeqnate, and gi. ven
the nature o^ the matters to be assessed and the method of

assessment, they are o1. earl. y SLi^^i. ci. ent. .

The second ground o:E appeal. (PI. 8) is that the

amount of $30,000 I. s mani. testLy triadequat. e. Vei:di. cts in
broadLy coinpa, :abLe cases cannot be looked at as consti. t. uti. rig
the touchstone, the ^ocus being on the partic\11. air case. As

i. ridi. cated earLi. ex' (p22), the court i. s to assess the award i. n
the general. way al. Lowed by Planet Ptsheri. es Pty Ltd v La
Rosa (SIJ. PI:'a) to determine what is fatJ? and reasonabLe

coinpensati_on, ustrig I. ts general. expertence o^ the current

coinmuni. t. y awareness of what i, s fair.

Two general. considerations rel. evant to that
assessment should be borne i. n mind. First there are the

cauti. onary words of Woot. ten J in R V F'raser t,.. 9751 2 ITSWLR

522 at 523-5, vi. z:-
'The task of ex ressi. n
on a woman of betn

To some extent, the task may be^.!^,
assi. sted by evi. dence from the app, .. i. cant and heir
medical. advisers as to speci. ^IC symptoms
Inai. cati. ve of the psychol. ogi. cal_ i_niti, cy whi_ch she

ICa ed involves i. nso, _ubLe

.

J. .n mone
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has su:Efered, i. :E such evi. dence i. s avai. LabLe, as i. t
i. s in this case. But i. t. wouJ. d be unreal. to regard
the i. nju, :y as mereLy the sum totaL of these overt
symptoms, and it wonl. d be a rare woman who
possessed both the measure of detached
psychoLogi. caL perception needed to i. denti. fy the
nature and extent of her own psychol. ogi. cal. i. njury,
and the capacity to express i. t in words in the
witness-box. The task o^ assessi. rig coinpensati. on,
therefore, cal. Ls for some empathy wi. tti the vi. cti. in
who appears in the witness-box, a capacity for
writch judges have no cl. atin to enjoy in a greater
degree than other men, Let aLone women. Even wi. th
the atd of some evi. dence and some empathy, the
task of assessi. n
out b

sub 'ecti. ve assessment of what
current coinmunit
reasonable coin ensati. on

be consci. ous of the arti. tici. al. i. ty o^ the
assessment, because money is to a Large extent riot
merel. y inadequate, but i. rifel. evant.

wa of a broad and Jar el.

T have referred to the need to consider the matter'
,. n the Light of current coinmuni. ty attitudes in
maki. rig thi_s Largely airbi. ticaJcy assessment, because
it seems to me that a judge has a duty to reel. ect.
these rather than any i. di. OSynCrat. to personal.
attitudes he may have. Coinmuni. ty atti. t\Ides are,
of course, spread out over a wi. de range, and
judges are onLy too often accused of bei. rig found
in the rear guard. Someti. mes they are i. n the
vanguard, but i_t. seems to me they shoul. d at Least
try to be on the same path as the Goumia. ni. ty whi. on

coin ensati. on can onI.

atti. t. tides

Tn dotng ttii. s one must

they are erupLoyed to serve, and T have
endeavoured, in consi. deri. rig how the assessment

would be re airded as
accordi. n

arbi. tzar

shoul. d be made, to have some re a, ,d to coinmuni. t
atti. t. udes to ra e as they appear to me, and as,
i. rideed, they have been expressed by the Court of

in deaLi. rig wi. th the sentenci. rig of
These attitudes areconvi. cted of rape.

aLso rel. evant. to appreci. attrig the effect of the

be carried

Cici. minaL Appeal.
persons

to

or

offence on a woman who must move i_n the community
as a known victim of ICape.

Despite the frequency with which it i, s currently
cominttted, rape reinai_ns one of the most sex'Lotis
offences in the criminal. Law. The

^reqLiency o:6 its occurrence i. s a sign of social.
di. SLntegrati. on, and riot i. n any degree a SLgn of
coinmuni. ty acceptance. There i. s, i. f anythi. rig, an
i. nci:easing revulsion towards the offence. Of
course, the nature of the atti. tudes to it has
changed. Vi. cto, :ian mumbo-jumbo, secrecy and
repressi. ve atti. tudes about sex have largeLy been
di. scarded, vi. .Ifgi. nity i. s not prized i. n the same

.
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and i. ts Loss no Longer causes a woman to beway,

regarded as di. shonoured or deft. Led, even though
there i, s an Lint. neoi:med and bigoted ini. nori. t. y whi. ch
regards every attack as being partJ. y the woman's
EauLt. But these very changes have brought wi. th
them a greater app, :eci. ati. on of, and trioreased.
sensi. ti. vi. t. y to, the tel:'JCLbl. e ale:Ex'Grit to human
di. nit and the cruel. invaston o:E human JCLvac
whi. ch i. s invoLved i. n the I:'a e of a woman.
recogni. ti. on of a woman's I:'i. ght to sexual. freedom
and sexual_ equal_ity, which Large, .y underLay t. he
droppi. rig of repressi. ve atti. t. tides to sex, has
brought even stronger revtiLsi. .on agai_nst. the
humiliating dentaL o:E that freedom and equaLi. ty
writ. GII Is Involved in rape.

Tf one Looks IEo, : some ariaLogy to this revuJ. si. on,
it may perhaps be ^ound more i. n our attitudes to
SLaVei:y, and the dental. 0^ human di. gritty i. nvo, .ved
i. nit, than i. n anyttii. rig el. se. I^^'
seems to me is coini. n to have some a reci. atton

and LovingI. y undertaken, can be one o:E the most
transcendi. rig of human expeici. ences. ALL tlits i, s no
Less true of a woman o:E considerable experience
than of an inexpertenced gi. JCL, aLthough the Latter
may, depending on the ci. ,:GumstanCeS, Sulfite, C much
addi. t. tonal. shock, di. stress and Lasti. rig
psychol. o9i. cal. damage. " (emphasi_s mine)

are the observations o^ WOOLf J i. nSecond, there

117 v Meah; D V Meah 11,9861 I. ALL ER. 935. These cases
i. nvol. ved the assessment o^ damages in common law acti. ons itor

personal. i. njui:i. es, one artsi. rig from a rape and the other
from a sei:'i_ous sexual. assaILLt. . Hi. s Lordshi. p said at p942:-

mind that the award i_n thi. s case must bear a

of the terri. bLe
inaLe vi_o1. ence and a
arti. ci. atton in an act whi. GII, when VOLTintari. I. y

s choLo i_cal. wound i. nvol. ved when

The

ressi. on :EOT'ces a woman's

11

1:0 ei: reLati_onshi. to the awards wki, .Cti the court
makes i_n more conventional. ex'sonal. I. n u, , cases .

Although these ladies underwent te, :, cJ. bJ. e
expertences, sadLy as a restil. t of a traffi. c
acci. dent, others undergo experiences whi. o1\ are
every bi_t as catacl. .ysmi. c, so fair as they are
concerned, as those undergone by the PI. ai. nti. f:Es
and, 11n^ortunate, .y, very o:6ten the physi. .caL
i. nju, ci. es that the vi_cti. ms of traf:Etc acci. dents
sustain are much more se, ri. ous than the physi_caL
inju, ,i. es that these two Ladi_es suffered.

it is important that the court bear's i. n
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- - the prtma, cy purpose of the damages must st. I, LL
reina, .n to compensate the person concerned for the

The approach which this Court must take, si. tti. rig
on appeaL, i, s of prime tinpo, :tance to the d. i. sposi. ti. on o^ thi. s
appeal. . An appeal. agai. nst the assessment of coinpensati. on i, s
to be deterTiltned on the same prtnci. PI. es whi. ch apply to an

appeal_ agai. nst the assessment of damages in a CLV, .I. action;
Morrison v Groom (,. 979) 21. SASR 1.53. An appeal. against the
amount awarded for non-pecuni. ary Loss is aria3_ogous to an

appeaL agai. nst a di. scareti. onary judgment. As to that,
the observations o^ Lord Wright in Dayi. es v POWeZZ. Duffryn

Associated COLLi. eri. es Ltd 11.9421 AC 601. at 6L6-7, and

AUStraJi. an Coal. and ShaLe BinpZoyees' Federatton v The

CommonlyeaZth (1953) 94 CLR 621. at 627 per 1<i. tto a', vi. z:-
I'- - the true prtnCi. pLe I. tintti. rig the manner i. n
wtii. ch appeLl. ate ju, =i, sdi_ct. ion is exercised in
respect of decisions i. nvoLvi. rig di. sc, :eti. onary
judgment i. s that there i. s a stron icesum ti_on in
favour of the correctness o:E the deci. SLon a eal. ed

injuries they have suffered, aLthough of course
the circumstances in which the in'u, ,i. es are
suffered does affect the amount o:E Ln ui,
enti. tl. ed to be coin ensated for. " (eruphasLs inLne)

the

that there has been a failure properly to exe, ,ci. se
the di. screti. on whi. ch the law reposes i. n the court
o:E first instance: House v The King (,. 936) 55 CLR
499, at pp504, 505. " (emphasi. s inI. ne)

The generaL obse, cvati_ons by Barwi. ck CJ i_n Sharman v Byans
,_38 CLR 563 at 565 shotiLd be borne in rutnd:-(,_97 6-77 )

the fundamentaL prtnci. .PI. e is that the
exercise o^ discretion by the tri. aL judge i_n the
estimation of damages ought not to be ^. rite, :fez. ed
with by an appeLLate court unl. ess the trial. judge
has erred in poi. rib of law or in his approach to
the assessment or unLess the assessment itsel. ^, by
its di. spi:oporti. on to the i. nju, :i. es recei. ved,
demonstrates error on the part of the tici. aL judge.

from

atfirmed unl. ess the court of a
that i. t is o1. earl. W, :on .

riot be discoverab, .e, but even so i. t I. s

are

error may
SII:E:Ei. ci. ent. that the result i. s so 11n, ,easonabl. e or

and that that deci. SIon shouLd therefore be

Lainl. un'ust that the appeLLate court may in^e, :

11

see

eal. i, s sati. seted
the nature o:E the

d. i. feel:. ence of o inton as to what ou ht to have
been the

error on the

Tt. cannot be too strong, .y said that a mere

ini. ne )

1:0 er award 01E dama es does riot i. ridLcate
art of the t, :tai. 'ud e. " (emphasJ. s
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Where the appeal. i. s from an assessment by a judge
or magi. strate SLtt. i. rig al. one, for the award to be upset as
mani. ^estLy inadequate it must be shown to be a whoL, .y
erroneous esti. mate of the damage suf^ex. ed, 11niceasonabJ. e or

PI. atnl. y unjust, bel. ow the range of a sound di. soreti. onary
judgement; see general_Ly Gainser v The Nomi. naL Defendant

The award ^or the heads o^(,_976-77) 1.36 CT^R 1.45 at 1.48-9.

damages ,. n s9(e)-(g) cannot be preciseLy qtxanti. tied because
they deal. I. n incommensui, ables; di. spute as to the adequacy o^
such an award cannot be Iceso, .ved by reason or investi. gati_on.
The award i, s i. n truth of a conventional. nature, i. nvoLvi. rig a

withi. n which any particular award i, s val. i. d, boundedrange

onI. y by concepts of comintini. t. y itaimess, a matter ascertai. ned
by judi. ci. a, _ experience.

APPLYi_rig the principles whi. ch an appeLl. ate court
i. s requi. iced to observe in an appeal. o:6 this nature and
beari. rig i. n mind the consi. derati. ons mentioned above, T do not
consi_der that the global. award 0^ $30,000 for the J. n, u, ,y
sustai. ned has been shown to be mani. testLy triadequat. e.

Orders

The appeal. s are di. sini. ssed and the order of
1.4 DeceTnbei: 3.992 :EOT:' the issue of the 3 certi. etcates
a:E^i. ,:med .

. .
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