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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

 

No. 149 of 1995 

      IN THE MATTER of an appeal 

      under the WORK HEALTH ACT 

 

      BETWEEN: 

 

      KATHLEEN ELAINE McMORROW 

 

        Appellant 

 

      AND: 

 

      AIRESEARCH MAPPING PTY LTD 

 

        Respondent 

 

 

CORAM:  MILDREN J 

 

 

REASONS FOR JUDGMENT 

(Delivered 22 May 1996) 

 

The appellant is the “spouse” within the meaning of s49(1) of 

the Work Health Act of the late John Robert Bamford (the 

worker) who died on 20 August 1993 whilst working for the 

respondent employer. 

 

The appellant sought compensation pursuant to s62 of the Act on 

the basis that she was a “dependant” of the worker within the 

meaning of the Act.  S.49(1) defines dependency:- 

 

 “‘dependant’ in relation to a worker, means - 

 

 (a) a spouse or other member of the worker’s family; 

 [(b) to (d) - not relevant] 

 

 who was wholly or in part dependent on his earnings at the 

date of his death or who would but for the worker’s 

incapacity due to the injury resulting in his death, have 

been so dependent.” 

 

In the Work Health Court, the appellant claimed to be in part 

dependent on the deceased’s earnings at the date of his death.  

After briefly reviewing the evidence and referring to some of 
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the authorities relating to dependency, the learned Magistrate 

concluded that for a period of two years prior to his death, 

the worker and the appellant, who were not married to each 

other:- 

 

 “shared accommodation, shared their day to day living 

expenses such as rent, power, groceries and purchase of 

household goods and from time to time the worker bought 

clothing for the applicant and transported her to work on 

his motor cycle. 

 

 Between August 1991 and August 1993 the applicant’s 

[appellant’s] work history was one of regular employment 

and regular income and in my view she exhibited a greater 

degree of self sufficiency than the worker.  Not only had 

she loaned him money to pay off a motorcycle (which had 

not been repaid at the date of his death) she was also 

planning the purchase of her own vehicle with her own 

money.  True it is that the applicant shared her earnings 

with the worker and he reciprocated but the evidence does 

not show that she came to depend upon this sharing of 

income or that without the assistance of the worker she 

would not be able to meet her living expenses or other 

financial commitments.” 

 

His Worship found that the appellant had not proven that she 

was dependent upon the deceased’s earnings and he dismissed her 

application with costs. 

 

The Appellant raises two grounds of appeal:- 

 

 “That the learned Stipendiary Magistrate erred in law in 

that:- 

 

1. he failed to provide any reasons or proper reasons 

for his determination as to the appellant’s alleged 

lack of dependency upon the deceased; 

 

2. he did not properly identify the test for dependency 

as is applicable to the Work Health Act and 

misapplied the test as set out in Kauri Timber Co. 

(Tasmania) Pty. Ltd. v Reeman and Aatjes v Kearney to 

the found facts in the case on appeal.” 

 

S.116 of the Act limits appeals to this Court from the Work 

Health Court to questions of law only.  Guidance as to the 

difference between questions of law and questions of fact may 

be found in such cases as Wilson v Lowery (1993-4) 4 NTLR 79; 
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(1993) 110 FLR 142, Tracy Village Sports and Social Club v 

Walker (1992) 111 FLR 32 at 37 f.f.  The question of whether or 

not the appellant was a dependant of the worker is a question 

of fact:  Aatjes v Kearney (1975) 180 CLR 199; (1975) 8 ALR 

455.  Nevertheless if the learned Magistrate misdirected 

himself as to the law, by misstating the relevant test or by 

relying upon irrelevant matters, or ignoring relevant matters, 

that is an error of law; Tracy Village Sports and Social Club v 

Walker, supra at 38. 

 

The critical question in this case which the learned Magistrate 

had to decide was whether or not the appellant was in part 

dependent or reliant upon the worker’s earnings.  In Kauri 

Timber Co (Tas) Pty Ltd v Reeman (1973) 128 CLR 177 Gibbs J (as 

he then was) said:- 

 

 “The effect of the authorities was summed up in a sentence 

by Fullager J in Fenton v Batten ([1948] VLR 422 at p 423) 

when he said:  “If the evidence establishes that the 

alleged ‘dependant’ relied or relies on another as the 

source, wholly or in part, of his or her means of 

subsistence, then dependency is established.”  The 

principle underlying these authorities is that it is the 

actual fact of dependence or reliance of another for 

support that is the test.” 

 

 (See also Barwick CJ at 180) 

 

In Aatjes v Kearney, Gibbs J said, (supra, at CLR 207-8; ALR:  

461):- 

 

 “In Kauri Timber Co (Tas) Pty Ltd v Reeman, I accepted 

that one person is dependent on another for support if the 

former in fact depends on the latter for support even 

though he does not need to do so and could have provided 

some or all of his necessaries from another source.  I 

adhere to that view but it does not follow from it that a 

person who in fact receives some support from one person 

cannot properly be said to be wholly dependent on another.  

It is not the mere fact of receipt of support but 

dependence or reliance on another to provide it that 

matters.  The question whether there is in fact dependence 

or reliance at the date of death is not to be answered by 

looking only to the circumstances as they existed at that 
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date; “past events and future probabilities” have to be 

considered.” 

 

His Worship, referred to both of these passages in his 

judgment. 

 

Counsel for the appellant, Mr Waters, submitted that the error 

in his Worship’s reasoning is to be found in the following 

passage of his judgment:- 

 

 “True it is that the shared her earnings with the worker 

and he reciprocated but the evidence does not show that 

the applicant came to depend upon this sharing of income 

or that without the assistance of the worker she would not 

be able to meet her living expenses or other financial 

commitments.” 

 

Mr Waters submitted that the pendent words beginning with “or 

that without the assistance of the worker ....” at the end of 

that sentence demonstrated error.  Mr Riley QC for the 

respondent accepted that if that had been the only test his 

Worship had applied, he would have been in error, but as he had 

applied the correct test in the earlier part of this passage, 

and then added the pendent words with the disjunctive “or”, 

there was no error.  I accept that the fact that the appellant 

could have supported herself from her own earnings does not 

preclude her from being dependent upon the worker:  see the 

passage cited from Aatjes v Kearney, above.  However, if the 

appellant could not have supported herself from her own 

earnings this would have provided strong evidence that she was 

in fact dependent or reliant upon the deceased.  I agree with 

Mr Riley QC that this passage does not disclose error. 

 

Next Mr Waters submitted that the first part of the passage 

showed that his Worship was enunciating a notion of progressive 

dependency or a state of mind of the appellant rather than the 

fact of dependency.  I reject this argument.  The expression 

his Worship used, viz., ‘came to depend upon his sharing of 

income’, is apt to describe whether the appellant in fact 

depended or relied upon the deceased’s income. 
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Mr Waters submitted that the notion of dependency is not 

restricted to financial dependency, and includes emotional 

dependency.  I reject this argument.  The Act requires the 

applicant to be “dependent on his earnings”, not on his 

emotional support.  This means dependency for the appellant’s 

maintenance and support.  In Kauri Timber Co (Tas) Pty Ltd v 

Reeman, supra, Barwick CJ. said, at 180:- 

 

 “The relationship of expenditure on the maintenance and 

support of the claimant to the earnings of a worker must, 

in any case, circumscribe the area denoted by the 

expression, which is to a degree imprecise.  The 

expenditure which in my opinion, is comprehended by it is, 

I think, related to the provision of the necessaries of 

life having regard to the manner in which the worker’s 

household in which the claimant to dependency has 

participated lived.” 

 

 (See also McTiernan J at 182; Gibbs J at 189-90). 

 

Although what may be regarded as the necessaries of life is 

given a broad meaning, and is not restricted to food, clothing, 

housing and the like (see Ball v Newey (1988) 13 NSWLR 489 or 

492), it is clear that the dependency must be a financial and a 

not merely an emotional one:  see Benney v Jones (1990) 23 

NSWLR 559. 

 

Finally Mr Waters took me to the evidence before his Worship to 

try to persuade me that the only inference to be drawn from the 

facts was that dependency had been established.  As I said in 

Tracy Village Sports and Social Club v Walker, supra, at 38:- 

 

 “The final stage is when the trial judge applies the facts 

to the law to arrive at his ultimate conclusion.  In 

Azzopardi v Tasman UEB Industries Ltd (at 157) the 

majority noted that “it is only in marginal cases that the 

statutory test is satisfied or not satisfied as a matter 

of law, because no other application is reasonably open.  

This is similar to the passage in Humphrey Earl Ltd v 

Speechley (1951) 84 CLR 126 at 134 where Dixon J observed 

that ... “in a matter of degree ... it is not open to a 

court to make any but one finding”.” 
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It is not to be doubted that partial dependency is sufficiently 

established from facts which show mutual dependency:  Ball v 

Newey (1988) 13 NSWLR 489.  But the primary facts as found and 

the uncontested evidence in this case are not of such a 

character, in my opinion, that it was not open to the learned 

Magistrate to reach the conclusion that he did.  It is not 

enough that had I been sitting at first instance I might have 

drawn a different conclusion.  Sharing expenses does not 

unequivocally show dependency.  It is not necessarily the same 

as the pooling of income in order to meet the needs of both.  I 

do not consider that it has been demonstrated that the 

conclusion that the appellant was not dependent on the worker 

could not have been reached because that conclusion was not 

reasonably open. 

 

Accordingly ground 2 of the appeal is dismissed. 

 

The submission in support of ground 1 of the appeal is that the 

facts as found had not been tied to the ultimate conclusion.  

In the present case the learned Magistrate made relevant 

findings of fact; referred to a passage in the evidence; 

identified, by reference to the leading authorities the law to 

be applied; and thereafter reached his ultimate conclusion.  I 

consider that this ground of appeal has no substance.  Here the 

ultimate finding of dependency or not was a finding of fact, 

although a crucial one, which had to be arrived at after 

applying the facts to the legal test of dependency set out in 

the authorities.  The ultimate conclusion was that the evidence 

did not show that the appellant came to depend upon the sharing 

of income.  The appellant did not give evidence that she in 

fact relied on the deceased’s income.  Therefore, the 

appellant’s case depended upon whether the learned Magistrate 

was prepared to draw the inference of reliance from the facts.  

The learned Magistrate was unable to find on the evidence that 

the appellant was unable to meet her living expenses and other 

financial commitments from her own resources, and the appellant 

had not given evidence to this effect either.  His Worship 
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found that the appellant had regular work and income and had 

saved enough to lend the deceased $1400 in relation to the 

purchase of a motorcycle in 1992, and was planning to purchase 

a motor vehicle with her own money at the time of his death.  

He referred to the sharing of expenses, and that from time to 

time the deceased had bought clothing for the applicant and 

transported her to work on his motorcycle.  I consider that 

this sufficiently exposed his reasoning process, ie. that he 

was not prepared to draw the inference that the applicant had 

come to rely or depend on the deceased for her maintenance and 

support:  see Brackenreg v Comcare Australia (Federal Court of 

Australia, unreported, Sheppard J 15/3/95); Soulemezis v Dudley 

(Holdings) Pty Ltd (1987) 10 NSWLR 247. 

 

The appeal is dismissed with costs. 


