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TN THE SUPREME COURT

OF THE NORTHERN TERRTTORY

OF AUSTRA. I. ,TA

AT ALTCE SPRTNGS

No. SC 26 of ,. 993

TN THE MATTER o^ the Justices
Act

AND TIT THE MATTER o^ an appeal.
against a conviction and certai. n
sentences of the Court o^

Summary Ouri, sdi. cti. on at ALi. ce
Spri. rigs

CORALl:

BETWEEN:

KEAE^ITEY a'

(DeLi. vered 22nd day of February 1994)

Thi. s i. s an appeal. under SL63 of the Justices Act

:firom a deci. SLon of the Court of Summary Ouri. sdi. cti. on at Altce

Spri. rigs. Tt was argued be^ore me on 28 JULY a. 993. On

,. 2 August T ordered, ^or reasons to be pub, .i. shed i. n due

course, that:-

ANDREW JOHN SALMON

AND:

Appel. Jant

JOHN HENRY CHUTE and

pHTLL:EP KBTTH DREDGE

REASONS FOR DECI:SLON

Respondents

L. The appeal. agai. nst the convi. cti. on and sentence
for the offence agai. nst SL55 of the Cri. ini. na, .
Code be a, .Lowed, the convi. cti. on quashed, the
sentence of 1.2 months i. inpiri. sonment imposed for
that offence set asi. de, and the charge ^or the
offence under Code SL55 be remitted to the



Court of Summary Jul:'isdi. cti. on, for reheari. rig ab
ini. ti. 0 .

2. The appeal. aga:. nst the Length of the non-paroLe
pertod 0^ 6 months be aLl. owed and the order
^Ixi. rig that period be set aside.

The appeal. agai. nst the sentence 0^ 4 months
imp, ,i. sonment imposed for the of^ence t0^
^atLi. rig to report the acci. dentl under Reg.
1.38(,.)(d) of the Traf^IC Regul. attons be
di. sini. ssed, and that sentence be a^fi. rined.

T now pub, .ish the reasons for that deci. SLon. finhi. s report

deals only with the reasons for aZZowi. rig the appeaZs in Z and

2 abovel.

3.

^!.

On 3.8 May 1.993 the appeLl. ant was convi. cted on hi. s

pLea of gull. ty to 5 of:Eences In aLL, i. ncLudi. rig an offence

under Code SL55. The provi. SLons of Code SL55 are set out at

p3 .

The i. nfoi:mati. on chargi. rig the of^ence under Code SL55

was as :Eol. Lows:-

"That on 3.4 Apri. L 1.993 betng abLe to provi. de
rescue, resusci. tati. on, medi. caL treatment, fi. r'st. ai. d
or succour of any kind to a person, namel. y CLi. nton
Abbott, whose I. i. ^e may be endangered if i. t i, s riot
provi. ded, cal. JousLy fatLed to do so. "

tHis Honour then set out the appeaJs mentioned

above, the grounds of appeaZ, the materI. aZ reJi. ed on by the

appeJJant as the background to his pZeas of gutZ. ty and

continued:-l

The a eal. a atnst the convi. ct. ion for the Code SL55

Code SL55, described by a previ. ous Attorney-GeneraL

i. n the Legi. SLati. ve Assemb, .y as "the Good Samari. tan provi. SLon"

provi. des as ^o1.10ws: -

of^ence
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"Any person who, bei. rig abLe to provi. de rescue,
resusci. .tati. on, medi. cal. treatment, fi. r'st atd or
succour of any ki. rid to a person urgentLy i. n need o:E
i. t and whose Life may be endangered i. ^ it Is not
provi. ded, cal. LousJ. y tai. I. s to do so is gut. I. ty of a
cri. me and i. s Li. abLe to tinp, ?i. sonment for 7 years'"

Thi. s maxi. mum puntshment i's the heavi. est ^or any correspondi. rig

offence anywhere i. n the wo, :I. d. The offence charged i. s set out

on p2.

Before addressi. rig Mr Stewart's submi. SSLons in

support of grounds Nos. I. -3, i. t i. s conventent first to deal.

with three i. inportant i. ssues raised by counsel. duiri. rig the

hearing of thi. s appeal. , vi. z:

I. ) The procedure required to be ^o1.1. owed when the

Court exerci. ses the ju, ,i. sdi. cti. on to deal.

sunnari. I. y with an indi. ctabLe offence wi. th the

(a) Three rel. tintnar

Justi. ces Act, wi. th parti. CUI. air re^erence to the

accused PI. eadi. rig gutLty, and the Court's

acceptance of that pLea;

i. i. ) Was the Tnformati. on bad for dupJ. toi. ty?; and

tit) The nature o^ this Court's appel. Late

jui, i. sdi. cti. on under SL63 (1) of the Justices Act.

T deal. wi. th these, senati. in.

Lssues

consent of the accused under SL2, .A of the

Thi. s ratses a thresho, .d questton whether the Court

had juri. sdi. cti. on to hear and determine the charge of a Code

SL55 offence, and whether the Learned Magi. strate toI. Lowed the

( I) Procedure when exerci. sin

SL21. A of the Justi. ces Act

'unsdi. cti. on under
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q

correct procedures before accepting the appeLl. ant, s pLea of

gutLty to that charge.

ill, :i, sdi. cti. on to hear and determine sunnari. I. y certai. n intrior

indi. ctabLe o^fences, provided the condi. ti. ons precedent set out

i. n the section i. tsel. f are met. tHis Honour referred to

Secti. on 1.21. A of the Justi. ces Act gives the Court

observations by Rice J in R V Gayi. t

NTR I. at pp7, 8 and conti. nued:-I

For present purposes SL21. A embodi. es 2 reLevant sets

of condi. t, .ons precedents SL2, .A(I. )(c) and (d), and SL2, .A(,. A)

and (,. B). Section 1.22A must aLso be taken i. nto account; i. t

depri. ves the Court of juri. sdi. cti. on to hear and deterini. ne under

SL2LA a charge o^ an offence whi. ch "appears to hi. in ought

to be tici. ed i. n the Supreme Court" because of certain

CLI:'curtistances - see p8.

Section 1.21. A(I. ) sets out factors about severaL o^

whtch the Magi. stirate must reach an at^i. ,:mati. ve opi. ni. on be^ore

ju, ,i. sdi. cti. on exi. sts under SL21. A; as ^air as rel. evant, it

provi. des: -

ex Gritfi. ths (Z986) 39

"(I. ) Sub'ect. to sections 1.21. B and 1.22A, where

( a) a person i, s charged before the Court with
an indictabl. e offence;

i. n the opi. ni. on of the Court, the charge i. s
not one that the Court has ju, ,i. sdi. cti. on,
apart from this secti. on, to hear and
deterini. ne i. n a summary manner;

(b)

( c) the evi. dence for the
the o i. ni. on of the Court

(d)

ut the defendant on his tiri. aL.

the Court is o^ the o inton that the case
can ifo elfl. be di. s OSed of summai:i. I. ;

roseci. Itton is

4
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the Court has ju, ,i. sdi. cti. on to hear and deterini. ne the
charge i. n a summary manner, and pass sentence upon
the person so charged. ,, (emphasi. s ini. ne)

Secti. on 3.2, .A(,. A), which i. s subject to ss(TB), aLLows

an accused who i. s represented by a Legal. PI:. acti. ti. one':. to pLead

gutLty to a charge betng deal. t with sunnairi. ,. y under ss(,.) "at

any stage of the proceedtrigs". Ms Eraser of counsel. ^or the

respondents submi. tted in e^^ect that these words shouLd be

given thei. ,, fuL, . effect, and meant that the pLea couLd be made

at an earl. y stage i. n the proceedtrigs, as i. t was here (see p6).

She submi. tted that to interpret SL2, .A otherwise wouLd mean

that a Magi. stirate was uriab, .e to aLl. ow a plea of gull. ty to be

made wi. thout. fi. r'st hearing, for exampLe, prosecuti. on evi. dence

^or the purpose of reaching the opinion requi. red by

SL2, .A(L)(c). Ms Eraser submitted that the ^act that SL21. A(LA)

and (,. B) had been added by amendment in ,. 983 supported the

vi. ew that the pLea of gui. Ity by a Legal. ,.. y represented accused

coul. d be made I. i. teral. I. y "at any stage" the object being to

(e) the defendant consents to i. t betng so
di. sposed of;

save unnecessary expense.

Account must aJ. so be taken of the overriding

prohi. bi. tton i. n SL2, .A(,. B) whi. ch provi. des that:-

"The Court heartng a charge betng deal. t wi. th i. n the

The combi. ned effect of SSL21. A(,.) (c), (d), (,. A) and (,. B), i. n my

opi. ni. on, i. s that before the Court ^,. g^:.^^^.^. the PI. ea there must

manner referred to in subsecti. on (I. ) shal. L riot
acce t a

subsecti. on (,. A) from the person the subject of the
charge unLess it is of the o i. ni. on that i. t is

T accept thi. s submission.

to do so. "

I. ea of

(emphasis ini. ne)

ui. I. t under and in accordance with

5
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be su^tici. ent evidence adduced before the Court by the

prosecuti. on, or facts admi. tted, to enabLe the Magi. stirate to
form the necessary opi. ni. on under SL21. A(J. B) "that it i, s proper"

to accept the PI. ea. To ^orm that opi. ni. on the Magistrate must

ask hi. msel. f whether on that evi. dence or the admi. tted facts,

the accused coul. d Law^ul. I. y be convicted of the offence

charged. A Magistrate cannot SImpLy rel. y on the fact that the

defendant was Legal. ,. y represented, to concJ. ude that i. t was

proper to accept the plea of guilty. Tt i, s desi. rabJ. e at thi. s

potnt to state briefl. y the sequence of events i. n the Court.

Before the Learned Magi. stirate on L8 May 3.993,

Ms MCCrotian o^ counseL announced that she appeared ^'or the

appe, .Lant and that "thi. s matter i. s ready to proceed by way of

a PI. ea". T observe, with the bene^i. t of hi. ridsi. ght. , that the

prosecuti. on shouJ. d riot have acquiesced in summary proceedi. n s,

mere, .y ^or the sake of conventence and expedi. ti. on. such was

the nature and noveLty of the Code SL55 offence that it was

cJ. earLy riot in the best interests of SOCi. ety to do so - see,

^or exampLe, R V Coe 11,9691 L ALL ER 65 at 67, R V Xi. rig's Lynn
Justices [1.969] I. QB 488 at 494 and R v Canterbury Justices

[L98L] 2 ALL ER 1.29 at 1.36. The prosecutor was given Leave to

a charge, the charges were then read, the prosecutor

asked the appeJ. Lant how he PI. eaded, and he rep, .Led "Gui. ,. t "

Tinmedi. ateLy a^tel:' that PI. ea, the facts al. Leged were read out

by the Prosecutor. Defence counsel. admi. t. ted that those facts

withdraw

were correct, wi. th one ini. nor excepti. on of no present

reLevance. Matters in ini. ti. gati. on o^ punishment were then

presented i. n part by Ms MCC, :ohan, on being cal. Led on by the

6



Magi. strate. The hearing conti. nued that afternoon; Ms 11cCrohan
made further submi. SSLons on 1.9 May, and her Worship proceeded

to sentence innedi. ate, .y.

From thi. s sequence o^ events, i. t i, s cl. ear i. n my

opLnLon that the Magistrate, tinmedi. atel. y PI:'i. or to the

commencement of de:Eence counsel. 's submi. ssi. ons in initi. gati. on,

had LimpLi. ci. tLy accepted the appel. I. ant's PI. ea of gutLty ^or the

purpose o^ the summary heartng; see the obse, ,vati. ons of

Barwi. ck CJ i. n Gritfi. ths v Z'he Queen (1.976-77) 1.37 CT. ^R 293 at

302-3, and Atcki. n a' at pp334-5.

Tt is T thi. nk a fair concLusi. on from reading the

transcript that i. t was riot unti. L the submi. SSLons ini. ti. gati. on

were bei. rig made that the partici. pants i. n the Court process,

incLudi. rig the Learned Magistrate and counsel. , first reaLi. d
that there were problems i. nvol. ved i. n the e, .ements of the

offence under Code SL55. Thi. s is not surpri. SLng gi. Ven the

noveL nature of the provi. SIon; it does riot exist i. n AUSt I. '

or i. n other common Law countri. es.

Thi. s Court has the beneti. t o:E approaching those

probLems with hindsi. ght. Gi. ven that benefit, th

events du, :i. rig the hearing, and the di. ^fi. CUI. ti. es to h' h C d

SL55 was seen to gi. ve ri. se, I: consi. der i. t can now be se th t

the Magistrate ought to have Later decided riot t h th

charge summari. I. y under SL2LA(L) - that i. s, to chan e her
earl. tel:' decisi. on because i. t had then become cLea, r that the

opi. ni. on requi. red by SL2, .A(TB) for juri. sdi. ctton, that it was

proper to accept the PI. ea to the charge, couLd riot be properly

heLd. Tt Lacked a proper basis

. .

.

i. n that on the admitted facts,

7



the accused collLd not, without more, properI. y be convicted o^

the o^fence. T discuss thi. s Latter poi. nt Later. see PPI. 6-35.

On thi. s basts - that there was uJ. ti. mate, .y no proper

basis to accept the PI. ea - the appeal. against convictton for

the of^ence under Code SL55 wouLd succeed.

Tt is perti. nent at thi. s potnt to deal. bi?teel. y wi. th

s, .22A of the Act, an tinportant provi. SLon In a case o^ ttii. s

nature. Secti. on 3.22A provi. des, as far as rel. evant:-

"- - - a Magi. strate shaL, . not have jui:i, sdi. cti. on to
hear and finaLLy determine a charge under
SL2J. A, i. ^ it a ears to him havi. n

Court". (emphasis mine)

Ms MCCrohan ,:i. ghtl. y i. neormed the Court that Code SL55 i. s a

novel. provi. SIon in the Law. As rioted above, the requi. reinents

o^ i. t's provisions uLti. matel. y caused considerabLe coneusi. on in

the Court. Wi. th the advantage of hi. ridsi. grit, i. t can now be

seen that the better course of acti. on woul. d have been for the

re aird to i. t's sei:'tousness or the intri. cac
facts or the di. ffi. CUI. t
I. Ike, .

CLI:'cumstances, ought to be t, ri. ed by the Supreme
to artse at the tri. aL or an

Learned Magi. strate to have deci. tried, a^tei, hearing the PI. ea i. n

ini. ti. gati. on, to hear and deterini. ne the charge, appLytng SL22A.

On the PI:'i. nci. PI. es appLi. cabLe i. n reachi. rig the opi. nton

requi. red under SL22A see R V Harri. s and DaZy INo. Zl (1.975) 1.2

SASR 264 at pp268-9; R V Johnson and ors (1.978) ,. 9 SASR 3.57; R

v Hi. ghbury Corner Magi. strate; ex p. Weekes 13.9851 QB 1.1.47; and

R V Justi. ces of Bodmtn; ex p. MOBwen I, .9471 KB 321. .

^ ^ ^

of an

^ ^ ^

uesti. on of Law
other reLevant

Mr Stewart submi. tted that the meormati. on chargi. rig

the Code SL55 offence was "bad for dupLi. ci. t. y".

of the

(i. i. ) The meormati. on - was i. t "bad for du LLCi. t

8
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that i. t was a charge of several. quite distinct of^ences and

that thi. s had embarrassed the appeLLant i. n hi. s pLea.

tHzs Honc-ur set out the charge (p2) agatn, and

continued:-j

Tt can be seen that this toI. Lows the wordi. rig of Code SL55

(p3); but that aLone woul. d not save it ^1.0m dupl. ICi. ty - see R

v MOZZoy [1.92L] 2 KB 364, and SL86 of the Justices Act.

Ms Eraser submitted that the Tn^ormati. on was riot dupLi. ci. tous.

The Irul. e against dupl. ICi. ty, its purpose and the

consequences of i. ts breach, are succi. riotLy set out in

J. B. Bi. shop's 'Cri. ini. nal. Procedure' (,. 983) at PI. 41.3 -
,, -

a statement aLLegi. rig an o^fence must aJ. Lege
one of^ence onLy - - -. The purpose of the IruLe i. s
to avoid confusion and unfai. mess by ensuring that
the defendant knows the charge he has to answer.
Breach of the IruLe i. s regarded as a se, ri. ous matter:

A count i. n an Tndi. ctment can be dupLex, i. n two ways: see

Romeyko v SamueZs (1.97, .-2) 2 SASR 529 at pp533-4, per Bray CJ.

Tn terms of that anal. ysi. s, Mr Stewart's submi. ssi. on i. s that the

meormati. on as framed al. Leges more than one o^^ence, stated

di. sjuncti. veJ. y, and i, s therefore bad for dupl. i. ci. ty i. n the sense

of uncertainty. That i. s, he asks, which of 5 offences i. n Code

SL55 was the appeLLant being charged wi. th: fail. trig to rescue,

or fai. I. trig to resuscitate, or fatLi. rig to provi. de medi. cal.

treatment, or ^i. rst aid, or succour of any kind? The previous

question i. s: does Code SL55 create more than one offence?

Separate offences are riot necessari. Ly created by the

presence o:E "or" i. n the rel. evant provi. si. on of a statute; see

the charge cannot proceed as Lai. d and an
based on a du TeX char e i. s bad. " (emphasi. s mine)

convi. cti. on

9



Ex p. POLLey; re MeLennan (,. 947) 47 SR(NSW) 391. and Romeyko v

SamueZs (supira).

Tn Ex p. POLLey Jordan CJ sai. d at p392:-

"The questi. on whether an enactment creates one
offence or several. depends upon its subject matter
and Language consi. dered i. n the context.

[His Honour then gave some exampl. es, and continued:]

But the mere use o^ the word "or" does riot show that

i. t i. s intended to create two offences. Tt may
surfi. ci. entLy appear that i. t i. s intended to create
OnI. y One Offence O^ a part:i. CULa, r type and to SUPPLY
one or more instances. "

Hi. s Honour then gave several. examp, .es, i. ncLudi. rigs-

"Where a statute made i. t an of^ence to be i. n charge
of a motor vetii. cl. e whi. I. st under the i. nfLuence of

dirtnk or a drug, to such an extent as to be
i. ncapabLe of havi. rig proper control. of i. t, i. t was
bel. d that there was here onI. y one o^fence, that of
being in charge whi. I, st incapabJ. e, drink or drugs
betng i. nstances as causes o^ i. ncapaci. ty: Thornson v
Knights 11,9471 I. ALL E R a. 1.2. "

Tn Romeyko (supra) the provi. si. on i. n questton, SL07(c) 0^ the

Post and TeLegraph Act 1.901. (C'th), was as to1.1.0ws:-

"Any person who knowi. rigLy sends or attempts to send
by post any postal. arti. cLe whi. ch

^ ^ ^

(c) has thereon or therei. n or on the enveLope or
cover thereof any words marks or desi. gns of an
i. ridecent obscene bl. asphemous I. i. bel. 1.0us or
grossl. y o^tensi. ve character, shaLl. be I. tabLe to

,,a penal. ty

Bray Co' rioted that the fi. r'st question was whether SL07(c)

one or several. offences. " Hi. s Honour observed"creates

^ ^ ^

at p552 that where a Legi. SLati. ve provi. SLon contains a series

of aLternati. ves: -

"The true di. sti. ncti. on i. s between a statute

whi. ch penal. ises one or more acts, in whi. ch case two

.
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or more offences are created, and a statute whi. ch
penaLi. ses one act if i. t possesses one or more
^orbi. dden characteristics. Tn the Latter case there
i. s onLy one of^ence, whether the act under
consi. derati. on in ^act possesses one or several. of
Such Characteri. sti. CS. Of course, there wi. L, . aLways
be borderLi. ne cases and i. f it i, s cl. ear that
ParLi. ament i. ritended severaL o^fences to be comintt. ted

if the act i. n question possesses more than one o^
the forbi. dden characteri. sti. CS, that resuJ. t wi. LJ.
toLJ. ow. "

speci. fy die^eicent ways in which a single offence may be

cominttted. The die^i. cuLti. es i. n construction are inarii. ^est and

minds may reasonabLy di. ^fez'; see the cases COLLected i. n

ArchboLd, (,. 992) VOL. I. , at pp77-84, from whi. ch i. t i. s d, .ffi. CUI. t

to ascertain a cLeai: prtnci. PI. e. The approach i. s that the

questi. on of dupLi. city i. s one of ^act and degree in each case.

As Lord Di. PI. ock put it in DPP V Merri. inari, [1,973] AC 584 at

p607:-

Tt can be seen that the use o^ "or" may mereLy

"The IruLe against dupLi. city, vi. z that onLy one
offence shouLd be charged i. n any count of an
i. ridi. ctment has a, .ways been appl. Led i. n a
practical. , rather than in a stiri. ct, .y anal. yti. cal. , way
for the purpose of determintng what constituted one
offence. Where a number o^ acts of a stintLa, r nature

cominttted by one or more defendants were connected
wi. th one another, in the ti. me and PI. ace of thei. r
comintssi. on or by their common purpose, i. n such a way
that they couLd ^atrl. y be regarded as formi. rig part
of the same transaction or cri. ini. naJ. enterprise i. t
was the practi. ce, as earl. y as the 1.8th century, to
charge them in a singl. e count of an indictment".

Tt is a reasonabJ. e approach to ascertai. n the gist of

Code SL55 and then decide whether its specification of rescue,

resusci. tati. on etc reveals an intention to create separate

offences or mereLy characteri. sti. CS of the same offence.

.

. .

Code SL55 (see p3) i. n my opi. ni. on tinposes a general.

LegaL duty, novel. to the Law o^ AUStraLi. a, on a person with

I. ,.



certai. n abi. Lity, who 11caLLousLy fail. s" to exercise that

abi. I. i. ty I. n certai. n CLI:'Gumstances; that i. s, i. t makes i. t an

o^fence for ally person who i. s abJ. e to provi. de certai. n di. rect

or indi. rect. assistance - "succour of any kind" - to a person

urgentJ. y in need of it and whose 1.1^e may be endangered i. f i. t

i. s riot provi. ded, to caLLousJ. y ^at. I. to provi. de that assi. stance.

Tt can be seen that by its nature the Code SL55 0^^ence i. s a

c, :Line o^ omi. ssi. on, consi. sting o^' i. nacti. vi. ty, tai. I. trig to act,

and hence rather more eastl. y regarded as "si. rigl. e" i. n nature

than a ori. me of activity; see Mt. ni. stry of Agri. cuZture

Fisheries & Food v Nunn Corn (Z987) Ltd 11,9901 Cri. in. I, .R. 268.

The matters set out in SL55 rescue

restisci. tati. on, medical. treatment, ti. r'st atd or succour o^ any

ki. rid -" are in my Dpini. on examp, .eS Of di. ff'erent forms o^

di. rect or i. ridi. rect assi. stance; i. n terms o:E Bray C. a'.'s

anal. ysi. s in Romeyko they are the "forbi. dden characteri. sti. CS"

of a SLngLe act. T therefore reject Mr Stewairt's submi. ssi. on

on thi. s point; T consi. der that the Tn^ormati. on for the Code

SL55 of^ence is riot bad ^or dupJ. i. ci. ty.

This appeal. agai. nst convi. cti. on toILOws a plea of

gui. Lty. The Law i. n those circumstances i. s as stated in R v

Murphy [1,965] VR ,. 87: the appeal. wi. I. L onI. y be entertai. ned i. ^

it appears that there has been a miscai:,:i. age of justi. ce beLow

i. n that, for exampl. e, the appel. Jant di. d riot appreciate the

nature of the charge, or did riot triterid to admi. t. that he was

gull. ty, or on the admitted facts he couLd riot i. n Law be

(i. i. i. ) The nature of thi. s Court's a

,, - ^^

urLsdLctLon under SL63 I. o:E the Justi. ces Act

eL, .ate
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convicted of the offence charged.

shown, there has been a ini. scarri. age o^ justi. ce because a PI. ea

o^ gutLty must fLow from a genuine consci. ousness of gutLt; and

the conviction must be quashed.

Ms Eraser submi. tted that thi. s Court was exercising ori. gi. nal.

juri. sdi. ctton in heari. rig the appea, . and as a consequence the

onus Lay on the appeJ. Iant to establ. i. sh one or other of the

matters meriti. oned in R V Murphy (supra). Tt i. s trite that i. n

an appeaL the appeLLant bears the burden of estab, .i. shi. rig his

grounds of appeal. . On an appeal. agai. nst convicti. on to1.1. OWLng

Rel. yi. rig on Seears v MONUZty (1.987) 28 A Cri. in R ,. 21. ,

Tt' any of these matters are

a plea, he must aLso establish one or other of the matters i. n

Murphy, to have his appeal. entertai. ned.

Tt i's therefore not strictLy necessary that T

express an opinion on the submi. SSLon that this Court is

exerci. si. rig origi. naL jui:i. sdi. cti. on i. n thi. s appeal. . However, T

venture to repeat certain remarks IC made i. n ,7. K. v InaZdron

(1.988) 93 FLR 45, . at pp455-6:-

"Secti. on ,. 63(,..) of the Justi. ces Act i. s now i. n a very
di. feerent form to the provi. si. on considered by the
FULL Court in ,. 981. i. n MesseZ V Dayet. n (L98L) 54 FLR

The FULL Court there noted (at p280-28L) that376 .

the corresponding provision in South Australia
provi. ded for a fuLL appeal. on both ^acts and Law; i. t
was heLd that the then SL63(,.) provided :Eor an
appeal. by way of rehea, :ing whtch cou, .d i. nvoJ. ve a

thi. nk that MesseZ V Davern i, s now authori. tati. ve as
to the nature of a justices appeaL in this

juri. sdi. cti. on. " (emphasi. s ini. ne)

Tn my opi. ni. on thi. s Court sitti. rig on an appeal. under SL63(I. )(b)

i. s exe, ,CISi. rig onI. y appeLJ. ate juri. sdi. cti. on, and riot ori. ginal.

heartng de novo.
substi. tuti. on of the

desi. ned to abi, o ate the decision i. n MesseZ V Dayern
b

a

rovi_di. n
ea, . in the stri. ct sense.

Tt seems cl. ear enou h that the

for the a

resent SL63 I.

ea, . under SL63 I.
As a resuJ. t T do not

J. n 1,983 was

I. 3
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ju, ,i. sdi. cti. on. Where i. t. receives fresh evidence on appeal.

under SL76A of the Justi. ces Act, i. ts approach to the ex

o:E that appeJ. Late juri. sdi. cti. on is necessa, :i. L different t

that where the evi. dence i, s the same as that before th C t

bel. ow, because it must determine the appeal. on the (now

di. feerent) evi. dence. However, whether or riot ifresh evi. dence

i. s recei. ved, for an appeal. to succeed the appeL, .ant must

estab, .i. sh an "error or mistake" by the Court bel. ow

(SL63 (I. )(b)); see DuraZZa v PJant (1,984) 54 ALR 29 at pp4, .-44,
per Smithers J.

T turn to Mir Stewart's submi. SSLons directed to

establ. ishi. rig the grounds of appeal. .

Tn O'Connor v The Queen (1,992) 59 A Ciri. in R 278 the

Court of C, :tini. naL Appeal. (Vi. c. ) bel. d that a ini. scarri. age of
justi. ce must be estab, .i. shed before an appeLLate court wi. ,. I.

interfere to set aside a convicti. on to, .Lowing upon a PI. ea of

gutJ. ty. T accept that proposi. ti. on' see pL5.

Mr Stewart submi. tted that there was a ini. scarri. a e of

justice i. n this case. He reLi. ed on

that submi. SSLon:-

(b) The submi. SSLons b the a

a. .

el. I. ant

that the appeLLant did not appreci. ate the

nature of the charge aLLeged or did riot triterid

to admi. t he was gut. Lty; and

that on the admitted ^'acts he could not in Law

be convi. cted of the offence charged.

2.

two grounds to establ. i. sh

.
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The respondent I:'i. ght. Ly conceded that ei. their ground, i. f

estab, .i. shed, meant that a ini, scari:tage of justi. ce had occurred'

see Murphy (supra. ) T turn to the grounds, i. n turn.

ALthough thi. s ground was riot set out i. n the amended

Notice of Appeal. , no objection was taken and T wi. LJ. . deal. with

Ground I.

i. t. Mir Stewart shou, .d have appLi. ed to amend the Noti. ce o^

Appeal. to i. nco, ,po, :ate the ground; see 1.83. 06(c).

char e

fail. ure to a

or to intend to admi. t

(sup, :a) estab, .i. shed that advice by counseL to an accused as to

how he shouJ. d plead i. s riot necessari. ,.. y a bar to establ. i. shi. rig

Ground I. .

Mr Stewart submitted that O'Connor v The Queen

reci. ate the nature of the

^ respectfuL, .y agree wi. th the observati. ons i. n

O'Connor (supra); it i. s cLeair, i. n my opi. ni. on, that the correct

prtnci. pLe i's as stated by ShoLL J i. n R V Murphy (supra). L

appl. y that prtnci. PI. e to thi. s appeal. .

To ascertai. n if the appeLl. ant can establ. i. sh a

Tiltscarri. age of justi. ce i. n terms of Ground L i. t i. s necessary to

examine the proceedings in the Court and to consi. der the

atfi. davit of the appeLl. ant in relation thereto. tHis Honour

consi. dered these matters, and coneZ. uded thatI overaLl. , they

show that the charge of this offence cLearl. y resuJ. ted

(understandab, .y, gi. ven i. ts novel. ty) i. n intsunderstandi. rigs by

aLJ. parti. es concerned, as to the nature o^ the offence.

Ms Eraser submi. tted that the appel. Lant cannot

discharge his burden of proof by the mere asserti. on that he

11n. s Honour di. soussed O'Connor, and conti. nued:-j

ui. I. t
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di. d riot understand the charge EULLy. T accept that.

Ms Eraser submi. tted that i. t was clear from the submi. SSLons in

mittgati. on that Ms MCCrohan cLea, rl. y understood the nature of

the Code SL55 charge and properI. y advised the appeL, .. ant i. n

rel. atton thereto, and therefore the appeLLant understood the

charge. T do riot accept that submi. ssi. on, for the toI. Lowi. .rig

reasons.

tacitJ. y accepted the PI. ea of gui. I. ty whi. ch must be examined i. n

considertrig whether the accused has shown that he di. d not

understand the nature o^ the of^ence to whi. cli he had PI. eaded

gut. I. ty . There is no SLngLe matter that estab, .ishes that the

appel. Lant intsunderstood the nature of the Code SL55 offence.

However, revi. ewi. rig the transc, :i. pt, and i. n particuLa, : taki. rig

,. nto account the obvious uncertainty of both counseL and the

Learned Magi. stirate as to the nature of the offence (for

exampl. e, as to what. the requi. reinent of a callous tritenti. on

entai. I. s), T am sati. sried that the appel. Jant ini. sunderstood the

nature of the charge when he PI. eaded gutLty to the offence.

Consequently, there was a miscari:i. age of justice in the

proceedtrigs be^ore the Court.

Tt i. s the state of ateai. r's at the ti. me the Court

Code SL55 is set out at p3. Mr Stewa, :t submitted

that thi. S i. s a novel. provi. SLon i. n the Ciri. ini. naL Law Of

AUStraLi. .a and had riot hi. theirto come be^ore this Court. That

Ground 23 that on the facts the a

be convicted

LS correct; it i. s i. nstructi. ve to exami. ne the background to

eLl. ant coul. d riot
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Code SL55 before consi. denng the
eLements require by way o:E

( j. ) 'Failure to

law

Tn the history of CIVILi. Zat' SOCi. eti. es have
consi. dered that a bystander has a moral. obl. i. gati. on ,
betng, to atd a person in danger. See, for exampLe, the
Bi. bl. ICaJ. story of t:he Good Samari. tan in Luke Log 30-35. Not
every SOCi. ety has sought to enshri. ne thi. s moral. obLi. gati. on i. n
Law, so as to

Jinpose a Legal. duty on the bystander to rescue.

But many have; a ^atI:'I. general. Legal. duty positively to ai. d
persons in danger i. s notun, .. que ei. their to the Code

proof.

submission

rescue'

century.

manci. entEgypti. an Lawand '

provi. SLons :EO, , the puntshment ^
anger. Tn contrast, Roman I.

tintnal. I. i. abi. Lityfor omission t ;
as i. c thought. The few deL' t

si. ontoactwereparti. CUI. air '
e Law punished the fatLure f

assauJ. t, the fail. ui:e o^ a s I. d'

r captured by the enemy, and th
prevent his wi. re from becoming a prostitute. The common Law
^oLLows this approach o^ parti. cuLairi. ty: postti. ve LegaL duties

only to a Itini. ted group wi. th whom a speci. aJ.

a ionshi. p exists which cre t

a eJ. y, this approach ^ound
Qiny and Liberty, wi. th duti. e

1.0Vi. Si. onS in the

as to what its

,

cri. in trial.

,

as a human

are owed

or to this
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the minimum necessary to permit peaceful. co-existence withi. n

sootety.

Or Legi. SLate moral. i. ty. See general. I. y on the h, .story of

cri. minaLi. zi. rig omissions to acts Grabam Hughes 'Ci:i. ini. nal.

Omi. SSLons' (L958) 57 Yale Law Journal. 590.

Tt i. s said that the Law should not enforce al. trui. sin

appeared fi. r'st i. n the Russi. an Criminal. Code of' 1.845 and Later

i. n the Codes of Tuscany (1,853), the NetherLands (1.89L) and

TtaJ. y (the Zanardel. Li. Code of' ,. 889). Tn the ^i. r'st bai. f of

thi. .s century other Codes conformed to this pattern. Usual. l. y,

they make i. t. an offence voLuntari. I. y to fatl. to render to a

person i. n peril. assi. stance whi. ch the accused couJ. d have g, .ven

Tn modern times, a 'fatLui?e-to-,, escue, of^ence

without incurring personaL danger or creati. rig danger to others

which is certain, serious and Limitinent. . Tt. I. s sai. a I=hat they

do not Leg11i. re heroi. sin but punt. SII i. ridi. teerence, and recognize

the Limits of what can fairLy be asked o^ peop, .e. Si. rice unTT

aLmost every new Ciri. ini. na, . Code, i. n the CLVi. L Law count, ci. es,

contai. ns a 'fat, .ure-to-,:escue' offence: see F. J. M. E'eLdbrugge

'Good and Bad Samairi. tans: Comparative Survey of Cri. minaL Law

Provi. si. ons' (,. 966) 3.4 Ameri. can Journal. of Coinpa, :attve Law

630-633. . As to the Codes see al. so A. Ashworth UUThe Scope of

Cri. intrial. Li. abi. Li. ty ^or Omi. SSLons", (,. 989) ,. 05 LQR 424; and A.

Ashworth and E. Steiner "Cri. mina, . Qini. SSLons and pubLi. c

duti. es: the French expertence", (1.990) 1.0 Legal. Studi. es L53.

As noted, the common Law countries have imposed

cri. ini. naL Li. abi. lity onI. y for certain Qini. SSLons to act' for

exampl. e, i. n 1.558 i. n Engl. and it was made a reLi. gi. ous o^fence
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riot to go to churcti.

SL49(b) of the Code read wi. th SL53 and other provi. si. ons,

"I:t. i. s the duty of every person havi. rig charge1.49 .

of a chi. I. d under the age o^ L6 year's or havi. rig
charge o^ any person who i. s uriab, .e to wi. thd, :aw
hi. nisei. ^ ^rom such charge by reason of age, si. ckness,
unsoundness of ini. rid, detenti. on or other cause

A modern exampLe of ttii. s approach

to take all. reasonabLe action to rescue

such chiLd or other person from such danger.

L53. A person who omits to per^o1,111 any duty tinposed
upon him by thi. s Division i, s held to have caused any
consequences to the life or heal. t. h of any person to
whom he owes the duty by reason of such omission,
but whether or not he i's c, :tintnaL, .y responsi. bl. e
therefoi, is to be determined by the other provi. SLons
o^ thi. s Code. "

(b)

This i. s cLea, ,,. y di. rected, i. rite, c al. i. a, to the type of SLtuati. on

which arose at common law in R V RusseZL t,. 9331 VLR 59.

most general. category o^ duty to act, recentl. y recogni. sed by

the common Law, a, :i. ses where an accused has i. nadve, rtentl. y

created a danger, real. tzes its existence, and fat, .s to take

measures whi. ch I. i. e withi. n his power to counteract i. t; see R v

Mt. JZ. er 11,9831 2 AC 1.61. . Tn that case, Lord Di. PI. ock satd at

LS

PI. 75 : -

VJ. Z : -
.

"The conduct of the parabol. ICa, . prtest and Levi. te on
the road to a'eri. cho may have been i. rideed depl. orabJ. e,
but EngLi. sh Law has not so fair developed to the
stage of treating i. t as ciri. mina, .; and if i. t ever

Tn short, the common Law countries have riot as yet

i. ntroduced a more general. offence of 'tai. Li. rig to rescue'

the basts that it i, s both

were to do so there wou, .d be di. ffi. CUI. ties in
deftni. n

(emphasi. s mine)

the path-breaking nature of Code SL55: i. n a juici. sdi. cti. on whose

Legal. system i's based on AUStraLi. an common Law concepts and

approaches there now exists an offence otherwise to be found

what should be the I. tintts of the offence. "

The

unnecessary and unwo, :kabl. e.

I. 9
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only i. n juri. sdi. cti. ons based on the Civil. Law. Tts basi. s Li. es

i. n a concept of SOCi. aJ. responsi. bi. Itty: where another's Li. .:Ee i. s

endangered, i. t. i. s seen that a person i. s SOCi. aJ. Ly and Legal. I. y

responsi. bLe to take such steps as he i. s abl. e to avert that

icesu, .t, even though the endangered person i. s a stranger to

hi. in, and he had nothing to do with creating the dangerous
situation.

The o^fence comprises 4 el. ements.

offence for:-

L. any person who, betng abLe to provi. de

2. rescue, resusci. tati. on, medical. treatment, first

at. d or succour of any ki. rid

to a person urgentl. y i. n need of i. t

and whose I. i. ^e may be endangered it' i. t is not

provi. ded

cal. JousJ. y fatLs to do so.

Tt can be seen that an accused need riot have been i. nvoJ. ved i. n

any way i. n Greati. rig the pertJ. whi. ch endangered the other

person's I. i. e'e, i. n contrast wi. th the common Law. Possi. bLe

applications of Code SL55 are cases invol. vi. rig motori. sts and

other's who fatl. to assist vi. cti. ms of acci. dents, doctor's who

fail. to make home VLSIts to SLck or injured persons and

parents who fail. to summon medi. cal. attenti. on for the, .,, SLck

chi. I, dren. The scope of Code SL55 i. s uricertai. n and broad.

(i. i. i. ) tHis Honour reZated part of the proceedings

and continued:-I

The Prosecutor then stated the ^acts on whi. ch the

prosecuti. on rel. Led; the appel. Jant Later acknowl. edged them to

(11) The elements of the offence in Code SL55

3.

4.

Tt makes i. t an

20



be correct for the purposes of his PI. eas.

the facts were as to1.1.0ws:-

3.4 Apri. L 3.993 the"At about 6.23. pm on
was the di:i. ve, , of a sedan whi. ch wasde^endant

bet. rig driven north al. orig Gap Road . As the

a chi. I. ddefendant passed the Gap Resort Motel.
on the defendant's I. e:Et-hand side ran on to the road
i. n front of the defendant's vehi. cLe. The defendant

appl. Led heavy brakes and swerved the vehi. o1. e towards
the Left i. n order to avoid hitti. rig the chi. Ld. The
chi. ,. d struck the ICi. ght-hand front fender o^ the
defendant's vehi. c, .e causi. rig the chi. ,. d to be thrown
some distance in an easterI. y directi. on Landi. rig on
the bi. turnen.

The defendant conti. nued dirtvi. rig north aLong Gap Road
fail. trig to stop or rendertrig any assistance.
The chi. Ld was conveyed to the ALLce Spri. rigs nospi. t. al.
for treatment for injuries received during the
COLLi. SIon. The chi. I. d died some 40 ini. nutes Later.
The defendant drove the vehi. cLe to the Stuart

As a result of informationCaravan Park

recei. ved poLi. ce attended at the park at 9.24pm,
3 hours after the acci. dent.

As far as reLevant

The defendant was spoken to and as a resuLt arrested
and held under secti. on 1.37 0^ the POLLce

Admi. ni. strati. on Act, conveyed to the POLLce stati. on
where he was Later spoken to i. n a taped record of
conversation i_n which he full. y admitted the offences
stating: 'The boy just ran out i. n front of me'.
When asked for a reason for tai. Ling to stop tan
offence under Reg. ,. 38 (I. ) (a)l and fail. i. rig to report
the accident [an of:fence under Reg. 1.38 (,.)(d)] the
de^endant repLi. ed, 'T pantcked'. The defendant
admi. tted to be a di. squal. Leted driver, Ihavi. rig Lostl
hi. s LLCence in Vi. ctori. a in January ,. 993 for a period
o^ 1.5 months.

When asked for a reason twhy he was driving that
dayl the defendant rep, .i. ed, 'T had to get to work'.
The defendant was riot recorded as havi. rig a Northern
Territory dirtveir's LLCence. At the time of the
offence Gap Road Iwasl a publ. i. c street, et cetera,
Your Worshi. p. The vehi. cJ. e was i. nspected by a
transport inspector and found to be unroadworthy
betng the back Left tyre i. s baLd. The Left
i. ridi. catoic doesn't operate, Your Worship.

Ms MCCROHAN: Those facts are admi. tted except
Mr Sal. mori says the left-hand i. ridi. cator worked before
that ni. ght. "

some
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Ms MCCrohan was then caLl. ed on, and made submissions

i. n mittgat. ton.

(tv) The admi. tted facts and the el. ements of the Code

to rescue' faLLs.

The width of the words "any person" i. s confined by

the requi. reinent that he be "abLe to provi. de" one o^ the ^orms

of succour set out i. n el. ement 2. To be "abl. e to provi. de" i. s a

requi. reinent. that the accused be abLe to provi. de di. rect or

i. ridi. rect assistance or bel. p to a vi. cti. in. For an accused to be

shown to have thts abi. I. i. ty would appear to invol. ve proo:E that

he met three cri. tel:'i. a, i. n terms o^ capaci. ty, prox, .ini. ty and

knowJ. edge. That i. s to

SL55 offence

Thts eJ. ement delineates the

ELement I. 20

person on whom the 'duty

( a)

say,

the accused must have both the physical. and

mental. capacity to provide bel. p or assi. stance

to the parti. CUI. air vi. cti. in, the bel. p requi. red of

hi. in by Law being I. i. ini. ted by hi. s capaci. ty, by

What he can gi. ve i. n the parti. CUI. ar si. tuati. on,

and by what i, s reasonabLe i. n that si. tuati. on.

there must be some degree o^ physical. proxi. ini. ty

between the accused and the vi. ct. tin in terms of

physical. presence or, possi. b, .y, i. n the form of

coinmuni. cation such as a teLephone. and

the accused must know that the vi. cti. in

(b)

(c)

atd, assi. stance or bel. p.

22
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The admi. tt. ed ^acts of thi. s case permi. t inferences to

be drawn that the appeLLant i, s a man of average i. ritel. Li. gence,

physi. cal. Ly abLe, and physical. ,. y proximate to the victim at the

time o^ the acci. dent. The admitted facts i. ncl. ude the

toLJ. owi. rigs -

"The defendant appLi. ed heavy brakes and swerved the
vehi. cl. e towards the Left i. n order to avoi. d hi. t. ting
the chi. ,. d. The chi. ,. d struck the I:'i. ght hand front
tender o:E the de^endant's vehi. cl. e. "

The in^erence open to be drawn ^rom this is that the appel.. Jant

must have reaLi. sed at the time, that is, had actuaL know, .edge,

that the acci. dent Ifou, .d be Li. keJ. y to icesuLt i. n potenti. a, .I. y

sei:. tous i. njui, i. es to the chi. I. d. Thi. s triterence is rei. n^orced

by the ^'act that the appe, .,. ant was traveLLi. rig on a bi. turnen

road at "about 50 ki. Loinetres" hour' at the ti. me of the

accident.

The ambit of the assi. stance or heLp envi. saged by the

wide.very

Tn the Oxford Di. cti. onary, 2nd ed. , the toLl. owi. rig

meantngs are assi. gned to the words used:-

to deLi. vex' or save (a person or" "Rescue"

thing) from some evil. or harm;
to afford del. i. verance or safety:

restorati. on to I. i. ^e; restorati. on
of consci. ousness i. n one almost

or apparentl. y drowned or dead;
revival. , restoration or renewal.
o^ somethi. rig to I. i. fe.

secti. on i. s

,

E, .ement 2

.

20
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"Resusci. tati. on"

"Fi. rst. atd"

"Succour"

[of any ki. rid]

assistance gi. ven on the spot in
the case of street acci. dents and

the Li. ke, before proper medicaL
treatment is procured.

atd, bel. p, assi. st; to
gi. ve assistance to; sheLtei:,
protection. "
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The words are to be read nosci. tu, : a SOCi. i. s, in the, .. If context.

They envi. sage a person either directly or i. ridi. .rectl. y ai. di. rig or

assisting a vi. cti. in. Direct assi. stance or bel. p i, s where, for

exampLe, a person personaLl. y admi. ni. sters ti. r'st atd,

resusci. tat, .on, medi. cal. treatment, or sinnp, .y drags the vi. cti. in

to safety. Tndi. rect assistance or bel. p i, s gi. ven where, ^or

exampl. e, a person te, .ephones for an ambuLance or mere, .y caLLs

^or bel. p.

As to eLement 2 Mr Stewart submitted:

L. that the prosecution had ^atLed to di. scharge

i. ts onus of proo^ with respect to e, .ement 2, as

the admitted facts di. d riot bear upon proof of

what this eJ. ement entai. Led;

that even i. f the admitted facts were rel. evant

to proof of eLement 2, the accused was uriabLe

to assi. st i. n any o^ the ways envi. saged by the

eLement and that i. nabi. Lity consti. tutes a

defence to Code SL55.

Tn support, Mr Stewa, :t noted that Ms MCC, roban had submitted

that "- - - [the accused] didn't have any fi. rst aid ski. 1.1. ."

Further, he reLi. ed on tthe appeZZant's contentton that he

1170uZd riot have known what to doj.

Ms Eraser submi. tted that the admitted facts

estabLi. sh element 2. She noted in support that i. t was

admi. tted that: -

"The defendant continued dri. vi. rig north al. orig Gap
Road ^all. trig to stop or render any assistance. "

T reject Mr Stewart's submissions. T accept

Ms Eraser's submi. SSLon that the admi. tted facts permi. t a cJ. ear

2.

or
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i. riference that the appel. Jant. , at the- time of the acci. dent was

a coinpos meriti. s responsi. bLe aduJ. t d, ,i. ving a motor vehi. cLe on a

road, i. n a POSi. ti. on to render ei. their di. rect or i. ridi. rect

assi. stance or heLp to the chil. d, and capabLe o^ so dotng. The

fact that bystanders went to the chi. Ld's atd after the

appellant I. e:Et the scene of the acci. dent does not

retrospecti. vel. y absoLve the appeJ. ,. ant ^1:0m performance o^ hi. s

duty to provide such aid or bel. p.

Tt i. s i. ncontestabl. e that a young chi. ,. d - or i. rideed

any person - hi. t by a motor vehi. cLe travel. Li. rig at

approxi. mateLy 50 ki. Loinetres per hour' i. s a person "urgent, .y i. n

need" of some type of assi. stance. Mr Stewa, :t, ifi. ght, .y i. n my

opi. ni. on, di. d riot contest this proposi. ti. on. "UrgentJ. y" connotes

that the danger to I. i. ^e must be such as torequi. re i. minedlate

action.

Element 3 20

As to the second Limb of this eJ. ement - I, whose Life

may be endangered i. f [the assi. stance] i. s not provided"

Mr Stewart submi. tted that the admi. tted ^acts di. d riot bear

its proof. He submitted that:-

there was no evidence whatsoeve, , that the

I. tee of the deceased was or might have been
endangered by any tai. Lure to provi. de any of these
enumerated items lot assi. stancel."

Thi. s submission is based on the premi. se that a causal. Link

must be establ. i. shed between the fat, .uire to rescue and the

endangertrig of Itee.

Mr Stewart. submitted that the injury the chiJ. d

sustained on tinpact with the motor vehi. cLe was of a fata, .

nature and riothi. rig the appeLLant could have done by way of ai. d

25
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,

Or assistance WOUJ. d have prevented the Chil. d ^1.0m dying.

ConsequentLy, the argument ran, the chi. Ld's I. tee couLd not be

sai. d to have been endangered by the appeJ. I. ant's ^atLure to

provide aid or assistance, for death was mevi. tabLe. The

chi. Ld di. ed some 40 ini. nutes after the accident. Tn effect, the

submi. SSLon was that a person is not requi. red by Code SL55 to

render aid in a case where that aid cannot achi. eve its

purpose, that i. s,

Ms Eraser submi. tted that Code SL55 does not requi. re

that causaL Link; i. t SLmp, .y creates a POSi. ti. ve duty to

provi. de assi. stance, the ci. I:. cumstance in whi. ch i. t must be

fuJ. fi. I. Led being that I. i. fe may be endangered i. ^ the assistance

i. s riot provi. ded.

T accept Ms Eraser's subm, .SSLon.

the duty under Code SL55 exi. sts even though the vi. ct. tin i's

doomed to di. e. To construe Code SL55 otherwi. se i. s to construe

to save the vi. cti. in's I. i. fe.

i. t contrary to its c, .ear tritenti. on. as Long as the victim is

aLi. ve, he i. s in danger. Tt does riot distinguish between a

vi. ct. tin who uLti. matel. y dies and a vi. cti. in who uJ. ti. mateLy

whose- I. teeperson may

endangered i. e' i. t i, s riot provi. ded" merel. y indi. Gate the

CLI:'cumstances i. n whi. ch the duty arises; they seek to

di. sti. rigui. sh between the situati. on where a person sustai. ns a

intrioi? non-Life-threatening i. njury, such as a SImpl. e fracture

of the arm sustained on a sporting fi. el. d, when the duty under

Code SL55 does riot airi. se, and the SLtuat. ton where the duty

artses - where a vi. cti. in 'suffers a potenti. al. or actual. Life-

threateni. rig i. nju, :y, as here.

survJ. ves .

*

.

The words nuto a

T consi. der that

be
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El. ements L to 3, read a, .one, cast a duty enforceab, .e

by the cri. ini. naL Law on a very Large number of peopl. e i. n the

coinmuni. .ty; at first gLance it appears to have very few

PI:'acti. cal. I. i. ini. tati. ons. The fourth eLement, introduci. rig the

requi. reinent. 0^ cal. Jousness, rest, ri. cts the appLi. cati. on i. n

practice of Code SL55; for present purposes, i. t. is the nub of

the offence. Tt is necessary to consi. der thi. s aspect of Code

SL55 i. n the context o^ other provi. SLons of' the Code deal. trig

general. Ly with c, ,tintna, . responsi. bi. I. i. ty.

Section ,. 55 of the C, :tintna, . Code i, s one of two

provi. SLons in Di. vision 2 of Part VT of the Code; the other i's
,,

SL54, whi. ch CLImi. nal. izes certain dangerous acts or omi. SSLons.

Secti. on 3L(3) 0^ the Code expressJ. y exc, .udes the of^ences in

Di. vi. si. on 2 of Part V:L from the ambi. t of s3, . which provides

general. l. y ^or the circumstances in which a person i. s excused

from cri. intrial. icesponsi. bi. I. i. ty for uni. ritended acts or unforeseen

consequences.

The i. ssue to be reso, .ved i, s what, i. f any, i. s the

standard o^ c, :tintna, . responsi. bi. Lity i. n SL55 embodied by the

requirement of "cal. Jousl. y fatLs".

Mir Stewart submi. tted that, as a consequence of

s3L(3), SL55 sets up i. ts own scheme, whi. ch requires a

subjecti. ve i. ritent; as he put i. t, the accused must be shown to

have had a "caLLous tritent. " Mr Stewart submi. t. ted that s31. (3)

the normaL generaL [cri. minaL] i. ritent that i, sremoved "-

requ, .red to be proved, and [replaced] i. t wi. th a much

stronger burden, [a] stronger subjecti. ve intent that

ELement 4 20

,

.
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has to be proved by the prosecuti. on. " Tn support, Mr Stewart

reLi. ed on three matters, to which T now turn.

(1) Tn the Macqnane Dictionary 'caLJ. ous' i. s

defined as "hardened i. n ini. rid hardened

mine)

T aJ. so note i. ts deftni. ti. on in the Oxford Di. cti. onary 2nd ed. :

hardened state of ini. rid' caL, .ous ,

(emphasis ini. ne)

T accept these meantngs of "cal. Lous".

(i. i. ) The Hansard of the Legi. SLati. ve Assemb, .y debate

o^ Wednesday 24 August ,. 983.

Mir Stewa, ,t submi. tted that it was permi. SSLb, .e to Look

to Hansard as there was an ambiguity withi. n Code SL55 as to

the meantng of "cal. LousLy fatLs". Tn support, he rel. Led on

Maynard v O'Bri. en (,. 991. ) 78 NTR ,. 6. Ms Frase, , objected to a

re^erence to Hansard on the basis that "the i. ritei:pretatton o:E

Code SL55 was on i. ts ^ace perfect, .y cl. ear".

Tn Maynard v O'Bri. en (supra) at PPI. 9-20, Angel. a'

.

Ln feel. in s, ,. (emphasis

conscience etc. . want of

feel. in

said:-

irisensi. bi. Li. t .

"Tn 'Statutory ^riterpretati. on i. n AUStraLi. a' 3rd
ed. , D. C. Pearce and R. S. Geddes, the Learned
authors, state at p24:

"Accordi. rig to thi. s tradi. ti. onal. approach, i. t i, s
onLy when a study o:E Language i. t. seLf Leaves the
Court i. n doubt as to the meaning o^ the Act
that a regard may be paid to the reasons why an
Act was passed. "

The Learned author's point out that the approach of
the court seems to be changi. rig, and Later (p29) they
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states "The comments of Mason and Wi. Lson JJ i. n

Cooper Brookes I(1.98L) 1.47 CLR 297 at pp31.9-321.1
appear to deal. wi. th the vexed question whether i. t is
permi. ssi. bLe to embark upon an inqui. icy as to the
purpose o^ the Act i. n the absence of ambi. gutty or
doubt as to the meani. rig on the face o^ the Act
i. tseJ. ^. T^ the I. i. teraL approach may be departed
from in any case in whi. ch i. t. fatl. s to yi. eLd a result
whi. ch i. s consistent wi. th the purpose o^ the Act (or
Legi. SLati. ve tritent), as Mason and Wi. I. son a'J suggest,
a prtori. , i. t must be permi. SSLbl. e in any case to seek
to di. SCOve, : that purpose . On the other hand,
i. t has nearI. y aJ. ways been assumed that an ambi. gui. ty
must have artsen before i. t i. s permi. ssi. bl. e to cal. L i. n
ai. d the purpose approach

There seems to be a

use of the second readi. n
i. ntroduced to reined

were then citedl Tt seems that the wet ht of

T respectful. I. y agree with those observations; the anal. ysi. s

appLi. es equal. Ly to a provision of an Act.

Accepting the approach, T consi. der that t. hi. s Court

authori. t
ini. ni. ster's second readi. n
reasons an Act was

ini. schi. ef sou ht to be reinedLed. " (emphasis ini. ne)

can have recourse to Hansai:d to atd i. n constirui. rig Code SL55;

is in favour of aLJ. owln

i. t i. s a novel. provision, and Hansard may assi. st. in

row, .n

establ. i. shing the ini. schi. ef sought to be reinedi. ed by the

Legi. SLature.

- - "

a mischi. ef tvari. ous authori. ties

.

s eech where a bi. LL was

.

Ifacti. ce to al. Low the

assed and to eke out the

then Attorney-General. said:-

s eech to search for the

Mr Stewart referred to p755 0^ Hansard where the

recourse to the

"Another area of apparent concern i, s wi. thi. n s31. (3).
Under this clause a is excused from criminal.person

reSponsi. bi. ,. i. ty for an act, omi. SSLon or event, unLess
it i. s triterided or foreseen by hi. in as a possi. bl. e
consequence of hi. s conduct. This secti. on, however,
does not app, .y in reLati. on to Is SL54 and 1.551
of the proposed Code.

I:n rel. atton to
intent i, s reLevant
convicted for an offence a amst this secti. on

1:0 OSed SL55

But
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The probl. em reinai. ns, of what thi. s "more than normal. " tritent

de ree of intent must be more than normaL intent

.

LS .

re ui. red in consti. tuti. n

(tit) Mr Stewart sought to di. sti. rigui. sh the meantng

of "cal. l. ous" as const, :ued in Crack v Post; ex parte Crack

(1984) 2 Qd. R 31. ,.. provi. SLon

in motor traffi. c Legislation which required a dirtve, c invo, .ved

in an i. nci. dent resul. ting i. n an i. njury or death to any persons

to reinai. n at the scene and, trite, r aJ. i. .a "render aLl. reasonabl. e

assi. stance to that person. " Tt. i. s si. ini. Lair i. n ef^ect to

Reg. ,. 38 (I. )(b) 0^' the Ticaffi. c ReguLati. ons. However, i. n

QueensJ. and, i. f i. n the Court's opi. ni. on the of:Eendeir had shown a

"caL, .OILS di. sirega, :d" ^or the dead or injured person, a ini. ni. mum

puntshment of not less than 3 months i. inprisonment appl. Led.

The Magi. st. rate bel. d that he was uriabl. e to concJ. ude that the

hi. t-run d, ,i. ve, c had di. spl. ayed more than "unfee, .i. rig negLect" for

the pedest, ,tan he had struck, rioti. rig that the evi. dence showed

must be cal. Lous tritent. "
an of^ence

(emphasi. s ini. ne)

That case arose ^1:0m the usual.

The tritent

he was then in a state of

Supreme Court of QueensLand bel. d that the words "caL, .ous

di. siregard" were to be construed accordi. rig to their ordi. nairy

meanLng,

di. siregard" was to be deterini. ned by an objective apprai. saL, the

test being whether hi. s conduct offended common standards of

.

.

and that whether or riot a driver had shown "caLJ. ous

.

decency, respect and ki. ridness, such that a reasonabl. e man

wouLd regard him as havi. rig shown caLLous di. siregard.

the Court was to Look at aLL the ci. rcumstances, i. ncLudi. rig the

driver's subsequent conduct, and then deci. de (appLyi. rig the

panLc.
.

The FULL Court of the
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test mentioned) whether his conduct at the scene amounted to

cal. 1.0us disregard for the dead Or i. njUred person. The

majority consi. dered that panic was relevant onLy i. t i. t went to

the dirtver's capaci. ty to control. hi. s acti. ons.

Mr Stewart. submitted that Crack v Post (supra) deal. t

with a provision very di. .^^erent from Code SL55.

conceded that the provi. SLon in questton was di. sti. rigui. shabl. e.

NevertheLess, T consider their Honour's observati. ons are

usefuL, in consideri. rig Code SL55.

Ms Eraser submitted that SL55 I. atd down an objecti. ve

test. :En support, she reLi. ed on PregeZ. j v Mani. son (,. 987) 51.

NTR a. , submitting that s3, . was the 'mens rea' provision in the

Code and di. d not appl. y to Code SL55, which set out i. t. s own

She submi. tted that the offence i. n Code SL55 on i. tsregLme.

^ace was an offence of sti:i. ct 1.1abi. lity.

T do not accept Ms F1:'aser's submi. SSLon. Tn PregeLj

v Mani. son (supra), Nader J, after revi. ewi. rig the concept of

'mens rea' under the common Law, proceeded (at PI. 2) to

consider the Code POSi. ti. on and Satd:-

IUTt. j. s cLeai: from cases concerning the Queensl. and
C, ,i. ini. naL Code that the Parl. Lament triterided i. t

to codi. fy the Law pertaining to cri. minaJ.
responsi. bi. I. i. ty to the extent that it triterided to Lay

.

,

,

Ms F1:'asei:

down mintmum excul. pati. rig cri. teri. a. The common law
has no role. "

(,. 907) 4 CLR 977 at 983. Grit^i. ths Co' satd:-

under the criminal. Law o^ QueensLand,
de^tried in the Criminal. Code i. t is never

,,- -

i. s whether the prohi. bi. ted act was, or was not
done acci. dental. I. y or
exercise of the wi. 1.1. of the accused

(s23)."
(emphasi. s mine)

necessa, ,

of mens rea

Tn Fridgee Shi. re Counoi. J V Bonney

to have recourse to the o1. d doctrine
. The test now to be appLi. ed

independentLy of the
person

3 I.
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T respectful. Ly agree; in discussi. rig the Code T consi. der that

the sooner the termi. n01. o9y of 'mens rea' and 'actus reus' i. s

abandoned, the better. The Code provi. SLons must be Looked to,

and riot the common Law, to estabJ. ish the requi. si. t. e c, ,tini. naL

responsi. bi. Li. ty .

its ambit, but this does not mean that theret'ore the off'ence

i. n Code SL55 automaticaLLy becomes an o^:Eence of stri. ct

Li. abi. Li. ty; i. t is a matter of construi. rig the provi. SIons of the

secti. on, and, properLy consti:ued, the of^ence i, s riot one of

st, ri. ct I. tabi. I. i. ty.

Recourse must be had to the Language of SL55 to

ascert. atn whether the Legi. SLati. ve AssembJ. y i. ritended a

subjective or purel. y objecti. ve test ^or "cal. Lousl. y fail. sri'.

construi. rig SL55, the Di. cti. onary meaning o^ "cal. Jous" and the

Legi. SLati. ve tritenti. on behi. rid "caLLousLy tai. I. s" as made cLear

i. n the Attorney-General. 's speech, establ. i. sh that an accused

must be shown to have had a subjective intention, i. n the sense

that he must have had an actual. tritenti. on o^ a parti. CUI. air

quaLi. ty.

I:t i. s correct that s3L(3) excludes SL55 :Elfom

T accept Mr Stewa, ,t's submission that Code SL55

PI. aces a heavi. elf burden on the prosecuti. on than does s3L(,.);

it requires the prosecution to prove beyond reasonable doubt

that the appe, .,. ant had acted cal. ,. ousJ. y when he fatl. ed to

provide atd or assistance to a person urgent, .y i. n need o:E it

and whose Li. re might be endangered by hi. s fail. u, :e. To my

ini. rid, to "cal. LousJ. y tai. I. " i. nvol. ves a deLi. berate and consci. ous

choi. ce by an i. n^ormed accused not to provide ai. d or assistance

to the vi. cti. in; I. t does not i. nvol. ve an impuLsi. .ve or an

Tn
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uriconsci. ous choi. ce. But, further, T consi. der that "caLl. ous"

aLso requires proof that the accused's ^atLure was such as to

o^tend common standards of respect, decency and ki. ridness i. n

the sense that a reasonabLe person wou, .d regard the accused's

^at Lure as cal. Lous.

provided no evidence that the appeJ. Jant had cal. IOUsl. y fatLed

to provi. de assi. stance or he, .p to the victim. Tn the admitted

^acts, the onLy facts rel. evant to "caLLous, .y tai. l. SII are:-

(,.) The de:Eendant continued dirtvi. rig after the
accident, fatLi. rig to stop or render any
assistance.

Mr Stewart. submi. tted that the admi. tted facts

( 2 )

Ms Eraser asserted that these facts, i. n parti. cuLai? (,.) and

(3), can sustai. n an triterence that the appel. I. ant acted

caLLous, .y in that:

(I. ) he knew he had struck the chi. Ld, but conti. nued

to drive on; and

(2) he fatl. ed to make any postti. ve attempt to

rioti. :fly the Police or the Ambu, .ance Service i. n

the ensui. rig 3-hour period of time.

T do riot consi. der that these facts, without more

neoessa, :i. Ly sustain an triterence of cal. Jous fail. u, :e.

probabLe triterence from these facts i. s that the appeLJ. ant

panicked at the scene of the accident, and as a consequence

When asked for a reason ^or fatLi. rig to stop and
fatLi. rig to report the acci. dent the de^endant
repLi. ed: 'IC pantcked'.

As a resuLt of informati. on recei. ved POLi. ce
attended at the park at 9.24pm, some 3 hours
after the accident.

( 3 )

,
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,

Left without rendering assistance or heJP to the vi. cti. in. Thi. s

inference i, s supported by:

pairs8, 1.2 and 1.3 o:6 the appeLLant's at^i. davit'I. .

2.

and

Court and were before thi. s Court, wi. thout

objecti. on by Ms Eraser)

The i. rifei:ence that the appeJ. Iant panicked i. s riot

consistent wi. th what is reqtui. red to sati. sty the requi. reinent of

"cal. JousLy fatLs". When a person pantcs he has at that ti. me

no abi. I. i. ty consci. ous, .. y and deLi. berateLy to choose to heLp or

asstst. ; Code SL55 requi. res that i. t be proved that a person

deliberateLy and conscious, .y chose riot to provi. de bel. p or

assistance. Tn Crack v Post (supra) Macrossan a' at p322, i. n

respect of the 'defence' of panic advanced in that case where

a plea o^ not gutLty had been entered that:-

"Tt i. s possi. bJ. e to jinagi. ne a shock so i. ritense and

the two newspaper arti. c, .es (dated ,.,. May 3.993

and 20 June ,. 993) which ^'urt. her support

paragraph 8 of the a:Efi. davi. t. (The newspaper

arti. cl. es were admi. tted i. nt. o evidence in the

T respectful. Ly agree. The degree and .durat. ton of any pantc

whi. ch the accused feLt were Left unexplained i. n thi. s case by

his PI. ea; the questton whether there had been operati. .ve pantc

to an extent which i. nvol. ved Loss of WILL on hi. s part, and the

Length of any pertod during whi. ch the panic Lasted, was not

properLy addressed. Further, i. t i. s riot cLeaic that the Court

overwhe, _ini. rig that ^or a biri. ef
vehi. cl. e ina
exercLSLn

control. Jin

become e:fifecti. vel.
his WILL and
hi. s actions

in this sense

- - -". (emphasis mine)

eri. od a d, :i. vex' 0^ a
revented from

also from
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gave EULJ. consideratton to the appl. i. cati. on of the comintini. ty

standards T have mentioned, when considerI. rig whether hi. s

fatl. u, re was caLLous though her Woirshi. p noted ri'the abhorrence,

wi. th whi. ch the colon, uni. ty reacts to these o^fences" and that

the accused's o^tendi. rig was "agai. nst normal. human decency. "

The foregoi. rig are the reasons for orders nos. ,. and 2

made on 1.2 August a. 993 (ppL, 2) IHi. s Honour then proceeded to

deaZ with the appeaZ referred to at 3 on p2. l

.
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