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bai02003 

 

IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

O’Brien v Northern Territory of Australia [2002] NTSC 10 

No. 177 of 2001 (201153821) 

 

 BETWEEN: 

 

 PETER JAMES O’BRIEN 

 Plaintiff 

 

 AND: 

 

 NORTHERN TERRITORY OF 

AUSTRALIA 

 Defendant 

 

CORAM: BAILEY J 

 

REASONS FOR JUDGMENT 

 

(Delivered 6 February 2002) 

 

[1] By an originating motion, the plaintiff seeks:  

“A declaration that Richard Wallace, a Stipendiary Magistrate of the 

Northern Territory of Australia, in directing that the Plaintiff leave 

the Court and causing the Plaintiff to be taken into custody and 

incarcerated on 6 th July 2001: 

(a) acted without jurisdiction and/or without power; 

(b) acted beyond jurisdiction and/or beyond power; and 

(c) failed to accord procedural fairness.”  

[2] At the outset, it is important to emphasise that this is an application for a 

declaration, not an appeal.  The distinction is important.  The present 

application is not directed at the merits of the learned magistrate’s decision 

to order that the plaintiff be removed from the Juvenile Court and held in 
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custody.  The focus of the application is that the learned magistrat e did not 

have the jurisdiction or power to remand the plaintiff in custody while he 

decided whether to deal further with the plaintiff for an incident which had 

occurred in the course of proceedings in the Juvenile Court. 

[3] I emphasise the nature of the present proceedings having regard to the 

manner in which the submissions on behalf of the plaintiff were developed 

by Mr Ross QC. 

[4] Submissions in the present proceedings occupied around one and a half days 

of court time.  The first day was occupied with submissions from Mr Ross 

that the learned magistrate had punished the plaintiff for a purported 

contempt of court in contravention of s  46 of the Justices Act.  The thrust of 

those submissions was that: 

(a) the Juvenile Court is a creature of statute and, as such, has no 

jurisdiction or powers except those granted by statute; 

(b) a Magistrate sitting in the Juvenile Court has jurisdiction in relation to 

contempt of court limited to that provided by s  46 of the Justices Act 

(via s 18 of the Juvenile Justice Act); 

(c) s 46 of the Justices Act had no application to the facts; and 

(d) in purporting to act under s 46, the learned magistrate failed to accord 

the plaintiff procedural fairness by punishing the plaintiff without 
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distinctly stating a specific charge and giving the plaintiff an 

opportunity to answer that charge. 

[5] In the course of submissions, I indicated to Mr Ross that if it was the 

plaintiff’s case that he had been punished for a purported contempt of court, 

his appropriate avenue for a remedy was either an appeal or, if it was 

alleged that His Worship had acted without jurisdiction, an application for 

an order in the nature of a prerogative writ. 

[6] At the commencement of the second day of the hearing Mr Ross, in 

substance, abandoned his submissions of the first day and sought to argue 

that the learned magistrate had no jurisdiction or power in the particular 

circumstances to remand the plaintiff in custody pending a decision whether 

to deal with him for contempt of court. 

[7] Having regard to the manner in which the plaintiff’s submissions developed, 

it is tempting to dismiss the application summarily with a few short words.  

The substance of the plaintiff’s complaint is clear in my opinion.  That 

complaint is one of error of law rather than an issue of jurisdiction.  I will 

endeavour to explain in some detail why the present application is 

misconceived in the hope that any future similar proceedings are stillborn.  

Background 

[8] The plaintiff is a man of around thirty years of age.  He was admitted as a 

solicitor of the Supreme Court of New South Wales in August 1998.  
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He worked as a legal practitioner in Sydney for the Children’s Legal Service 

of the NSW Legal Aid Commission between September 1998 and November 

2000.  In January 2001 he commenced work as a legal practitioner with the 

North Australian Aboriginal Legal Aid Service (“NAALAS”).  His principal 

duties were to appear as counsel for young Aboriginal persons in the 

Juvenile Court. 

[9] On 25 May 2001, he was assigned to appear for a 16 year old boy who I 

shall refer to as SJS.  SJS was facing a charge of unlawful damage and, if 

convicted, an alleged breach of a good behaviour bond which could have 

potentially resulted in a four month custodial sentence.  SJS was also 

charged with carrying an offensive weapon (a knife).  This last charge 

proved to be the trigger for the unfortunate events which culminated in the 

present proceedings. 

[10] On 24 August 2000, the Northern Territory Police Force had implemented a 

“Juvenile Pre-Court Diversion Scheme” (‘the diversion scheme’) as a result 

of an agreement between the Northern Territory and Commonwealth 

governments.  The aim of the diversion scheme is to divert juveniles away 

from the formal justice system and the courts.  The diversion scheme 

provides for different levels of response to juvenile offending: verbal and 

written warnings, formal cautions, family conferences, victim/offender 

conferencing, and formal or informal community-based programmes.  

Prosecution is to be adopted as a “last resort”.  
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[11] It is not proposed here to describe the operation of the diversion scheme in 

any detail.  However, it is to be noted that management and implementation 

of the scheme rests with the Police Force.  The scheme envisages tha t a 

decision whether to divert a juvenile will be made by a police officer of 

appropriate rank before prosecution action is initiated – albeit the scheme is 

sufficiently flexible to allow for a juvenile to be diverted even after he has 

been charged and appeared initially in the Juvenile Court. 

[12] On 25 May 2001, the plaintiff learnt from SJS that he had been told by a 

police officer that he might or would be dealt with under the diversion 

scheme for the offensive weapon charge.  The police prosecutor 

(Sergeant Perry) confirmed that the issue of diversion was under 

consideration in a mention before Mr Wallace, SM in the Juvenile Court.  

The matter was adjourned to 6 July 2001. 

[13] According to the plaintiff’s affidavit sworn on 1 November 2001, he met 

SJS and his parents at the Juvenile Court on 6 July 2001.  The plaintiff’s 

attention was focussed on a pre-sentence report prepared in relation to the 

unlawful damage charge faced by SJS.  He had assumed the diversion of the 

offensive weapon charge “was either  still under consideration or going 

ahead”.  The plaintiff did not confirm this with either the police prosecutor 

(Sergeant Perry), SJS or the parents of SJS prior to his appearance in the 

Juvenile Court. 
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[14] The learned magistrate enquired about progress with the diversion of the 

offensive weapon charge.  Sergeant Perry indicated that SJS had been 

considered unsuitable for the diversion scheme.  The plaintiff states that this 

came as a complete surprise to him.  In response to questions from the 

learned magistrate, the plaintiff indicated that SJS would plead guilty to the 

offensive weapon charge and was then granted an adjournment to confirm 

that those were his instructions. 

[15] During the adjournment, the mother of SJS telephoned Sergeant Bruce 

Porter and allegedly ascertained that approval had been granted for the 

offensive weapon charge to be dealt with under the diversion scheme.  The 

plaintiff was instructed to seek a further adjournment of the proceedings in 

the Juvenile Court to enable this to proceed.  What occurred next lies at the 

heart of the present application. 

[16] Mr Wallace, SM returned to the bench.  The plaintiff indicated: “We’re 

ready to go with the case (of SJS)”.  The transcript continues:  

“HIS WORSHIP:   It’s ready to go?  

MR O’BRIEN:   Yep. 

HIS WORSHIP:   Okay, Would you ask SJS to step in, please?  

   Yes, Mr O’Brien, in relation to the parents of SJS, it’s his mother 

sitting on his right and --- 

MR O’BRIEN:   And his --- 
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HIS WORSHIP:   --- his stepfather on his left? 

MR O’BRIEN:   Yeah, that’s right. 

HIS WORSHIP:   And his stepfather’s name is?  

MR O’BRIEN:   SC 

HIS WORSHIP:   Thank you.  I’m sorry to have to ask this, but what 

name does Steven’s mother use?  

MR O’BRIEN:   MH 

HIS WORSHIP:   MH?  Fine.  Is that matter ready to proceed?  

MR O’BRIEN:   Yes. 

HIS WORSHIP:   And it’s going to be a plea, is it, Mr  O’Brien? 

MR O’BRIEN:   Well, Your Worship, there’s – it’s – it’s – before I 

go – get to that, I – I would like to just tell you – inform you as to 

the – to the procession of these matters because there’s, in my 

submission, some concern as to the – to the way in which these 

police diversions are working in practise. 

In this case, for example – well, in this case, a short time after 

25 May when the matter was last mentioned in court, Cons table Dye, 

who was – who is mentioned as the arresting officer in the precis, 

came over and visited – visited SJS and his family.  They spoke to – 

to SC.  Constable Dye did.  She also spoke to – MH, SJS’s mother, 

and spoke to SJS. 

HIS WORSHIP:   Mr O’Brien, can I cut you off there?  I’m sitting 

here as a magistrate in a court of law with a person before me with a 

charge.  What is he --- 

MR O’BRIEN:   Yeah. 
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HIS WORSHIP:   --- going to do about the charge?  That’s the 

question. 

MR O’BRIEN:   Well, Your Worship, the – these – it’s our 

submission --- 

HIS WORSHIP:   Mr O’Brien, you’re a lawyer, acting for a person 

who is on a --- 

MR O’BRIEN:   Yes. 

HIS WORSHIP:   --- charge, in a court, and the --- 

MR O’BRIEN:   Yes. 

HIS WORSHIP:   --- question is, what is your client going to do 

about that charge?  I don’t want to hear about administrative 

procedures by other institutions in this community taking place 

outside the court.  I want an answer to the question I’ve asked you, 

and if you’re not prepared to answer the question, go away and get 

somebody who is prepared to act for SJS, the way lawyers act, in --- 

MR O’BRIEN:   Well, Your Worship --- 

HIS WORSHIP:   --- relation to charges in court. 

MR O’BRIEN:   Your Worship, I’m offended by that because I think 

that it’s important that you know about the process and how these 

matters come here in the first place. 

HIS WORSHIP:   Mr O’Brien, I’m not going to hear from you any 

longer, unless you’re going to tell me what SJS wants to do about 

this charge in this court this day. 

MR O’BRIEN:   What SJS wanted to do with this charge was have 

the matter diverted by the police.  

HIS WORSHIP:   Mr O’Brien, if you leave the court, please?  You 

are not assisting.  Out you go. 
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MR O’BRIEN:   Your Worship, I object to that – to that – to that --- 

HIS WORSHIP:   Out you go, Mr O’Brien. 

MR O’BRIEN:   --- to that order. 

HIS WORSHIP:   Would you take Mr O’Brien out of the court, 

please? 

MR O’BRIEN:   My client sits here unrepresented today if I’m – if 

I’m ordered to leave, Your Worship.  

HIS WORSHIP:   He sits here unrepresented in answer to the 

question I’ve been putting to you for the last couple of minutes, 

because you won’t answer it.  Out you go, Mr O’Brien. 

MR O’BRIEN:   Your Worship, the issue of police diversions --- 

HIS WORSHIP:   Mr O’Brien, unless you leave --- 

MR O’BRIEN:   --- is an important issue. 

HIS WORSHIP:   --- immediately, I shall ask you why I should not 

deal with you for contempt of court. 

MR O’BRIEN:   Can I arrange for representation of my client? 

HIS WORSHIP:   Mr O’Brien.  Will you take Mr  O’Brien into 

custody, please, officer, and I’ll talk to him this afternoon as to why 

I should not deal with him further for contempt of court. 

MR O’BRIEN:   It’s quite ridiculous, quite ridiculous. 

MH:   Your Honour, I’ve just spoken to the sergeant on the phone 

before and he’s spoken to me and I spoke to him about SJS’s 

diversion.  It’s all in place.  I’ve got it written down on this 

paperwork there that it’s all going to be all put in place.  They’re 

going to get back to me. 
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HIS WORSHIP:   Yes, thanks for that, Ms MH. 

MH:   On his diversion. 

MR O’BRIEN:   And that was the information I wanted to convey.  

It would’ve taken a very short period if you were to hear me. 

HIS WORSHIP:   Remove Mr O’Brien, please.” 

[17] The learned magistrate’s direction to take the plaintiff into custody was 

addressed to a police auxiliary who escorted the plaintiff to the area of the 

holding cells in the Magistrates Court building.  The plaintiff was permitted 

to telephone a colleague at the NAALAS Magistrates Court office.  The 

plaintiff was lodged in a cell and given a cup of coffee.  Some ten minutes 

after he was first escorted from the Juvenile Court, he was brought back to 

Court at the request of the learned magistrate. 

[18] In the absence of the plaintiff, the learned magistrate had adjourned the 

offensive weapon charge to 20 July 2001 (to resolve the issue of whether the 

charge was to be dealt with under the diversion scheme).  The transcript 

then continues: 

“HIS WORSHIP:   Mr O’Brien, that charge has been adjourned until 

– well, a couple of weeks, the 20 th.  In relation to the other matters, 

are you ready to proceed with those?  I propose to deal with the – 

well, not deal with the matter, but to take that one step further after 

lunch. 

MR O’BRIEN:   I apologise to Your Worship for what I said.  I was 

not acting in any malice.  Perhaps I was over-zealous.  I was 

attempting to relay instructions, and I can only make good my – 

my apology to you today. 
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HIS WORSHIP:   Thank you for that, Mr O’Brien.  I’ll consider what 

you’ve said and I doubt whether I’ll go ahead with the matter, but, as 

I say, I’ll make up my mind at 2 o’clock.  If I am going to go ahead, 

I need to frame some sort of a bill of goods.  As I say, I don’t expect 

that I will, but thank you for that.” 

[19] After a further short adjournment, the learned magistrate indicated that he 

proposed to take the matter no further and the plaintiff expressed his thanks. 

[20] In his affidavit of 1 November 2001, the plaintiff states that in making his 

apology to the learned magistrate, he acted upon the advice of a NAALAS 

colleague.  The plaintiff adds that he did not believe that he had done 

anything wrong or such that he should otherwise be required to make an 

apology. 

[21] Almost two months after the incident, the plaintiff instructed his solicitor to 

write to His Honour the Administrator and the Attorney-General.  The 

letters, dated 5 September 2001, sought to have the learned magistrate 

removed from office pursuant to s 10 of the Magistrates Act on the ground 

that the learned magistrate was either incompetent to carry out his duties or 

otherwise unsuited to the performance of his duties.  By letter of 3 October 

2001, the Attorney-General advised the plaintiff’s solicitor that he had 

reached the conclusion that the learned magistrate had “acted within his 

powers as a magistrate in relation to the incident in question” and had 

recommended to His Honour the Administrator that no action be taken in 

respect of the matter.  Subsequently, the plaintiff commenced the present 

proceedings. 
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[22] It is apparent from the extracts of the transcript to which I have referred that 

the learned magistrate repeatedly pressed the plaintiff to advise the court 

what SJS was going to do in respect of the offensive weapon charge whilst 

the plaintiff attempted to continue his general submissions about the 

diversion scheme.  Eventually the learned magistrate directed the plaintiff to 

leave the court on two occasions.  The plaintiff objected.  The learned 

magistrate then directed that the plaintiff be taken from the court.  The 

plaintiff again objected and the learned magistrate warned the plaintiff that 

unless he left the court immediately, he would be asked why he should not 

be dealt with for contempt.  The plaintiff continued his attempts to address 

the bench and the learned magistrate directed that he be taken into custody. 

[23] In making the direction that the plaintiff be taken into custody, the learned 

magistrate indicated that he would “talk to him this afternoon as to why I 

should not deal with him further for contempt of court.” 

[24] When the plaintiff was brought back to Court, the learned magistrate 

acknowledged that he would need to frame a specific charge (“some sort of 

bill of goods”) if he decided to proceed with a charge of contempt.  

[25] In my view, it is clear that the learned magistrate did not punish the plaintiff 

for contempt pursuant to s 46 of the Justices Act.  It is apparent that the 

learned Magistrate’s actions were directed at restoring order in the 

courtroom and/or a precursor to consideration of a contempt charge and the 

form any such charge might take. 
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Submissions and Law 

[26] Mr Pauling QC submitted as a preliminary issue that there is no jurisdiction 

in this Court to grant a declaration in the terms sought by the plaintiff. 

[27] Section 19A of the Magistrates Act provides: 

“A Magistrate has, in the performance of his or her duties as a 

Magistrate, the same protection and immunity as a Judge of the 

Supreme Court has in the performance of his or her duties as a 

Judge.” 

[28] The effect of s 19A is to afford magistrates in the Northern Territory the 

same levels of protection afforded to judges of this Court. 

[29] Mr Pauling referred to the judgment of Lord Esher MR in Anderson v Gorrie 

[1895] 1 QB 668 at 671 where it was held that no action lies against a judge 

of a superior court for a judicial act or utterance even “if his motive is 

malicious and the act or words are not done or spoken in the honest exercise 

of his office” (and see Tampion v Anderson [1975] VR 715 (FC) at 721; 

Giannarelli v Wraith (1988) 165 CLR 543 per Mason CJ at 557, Wilson J at 

570, Dawson J at 595; Sirros v Moore [1975] QB 118). 

[30] Mr Pauling also referred to Herijanto v Refugee Review Tribunal (2000) 

170 ALR 379 where Gaudron J had occasion to consider the operation of 

section 435(1) of the Migration Act 1958 (Cth), which provided that a 

member of the Tribunal “has in the performance of his or her duties as a 

member, the same protection and immunity as a member of the 

Administrative Appeals Tribunal”.  Section 60(1) of the Administrative 
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Appeals Tribunal Act (1975) (Cth) provides that a member of the 

Administrative Appeals Tribunal has, in the performance of his or her 

duties, “the same protection and immunity as a Justice of the High Court”. 

[31] The court rejected the proposition that the immunity extended only to a 

protection from civil liability.  Her Honour observed at page 382: 

“As already indicated, the plaintiffs argue that the only protection or 

immunity conferred by s 435(1) of the Act is protection or immunity 

from civil suit … 

It has been settled law since Knowles’ Trial (1692) 12 Howell’s State 

Trials 1167 that judges cannot be compelled to answer as to the 

manner in which they have exercised their judicial powers.  In 

Hennessy v Broken Hill Proprietary Co Ltd (1926) 38 CLR 342 at 

349 per Knox CJ, Gavan Duffy and Starke JJ, the immunity was said 

to be such that judges cannot be compelled to ‘testify as to matters in 

which they have been traditionally engaged’.” 

[32] Mr Pauling also referred to the comments of Lord Denning MR in O’Reilly v 

Mackman [1983] 2 AC 237 at 251-3 in which His Lordship rejected the 

proposition that an action for a declaration could lay against a magistrate. 

[33] Mr Ross for the plaintiff submitted, in substance, that the immunity granted 

by s 19A of the Magistrates Act can have no application to a magistrate who 

acts ultra vires.  In short, a magistrate’s immunity from suit applied only 

where a magistrate is acting “in his judicial capacity” (O’Reilly v Mackman, 

supra at 252).  Mr Ross referred to a number of authorities in which 

declarations had been granted in relation to the actions of State District 

Court Judges and others who enjoy a similar level of immunity as Northern 

Territory magistrates (for example the Ombudsman – see Owen v 
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Ombudsman (1999) 131 NTR 15 and on appeal Boyce v Owen (2000) 

9 NTLR 177, but cf O’Leary J in Alice Springs Town Council v Watts (1983) 

5 ALD 150 at 154). 

[34] The question of whether a magistrate is immune from an action for 

declaratory relief raises important issues which have not been the subject of 

full submissions in the present case.  I think it is clear that the proposition 

advanced by Mr Pauling that a magistrate has complete immunity from 

grants of declaratory relief is too broad.  It is apparent that the courts are 

generally disinclined to grant declarations in relation to criminal cases and 

will intervene only in the “most exceptional” circumstances: see Gibbs ACJ 

in Sankey v Whitlam (1978) 142 CLR 1 at 25, or for some “special reason” 

(ibid, Mason J at 82): see also Bacon v Rose [1972] 2 NSWLR 793 at 797; 

Bourke v Hamilton [1977] 1 NSWLR 470 at 479; Barton v The Queen (1980) 

147 CLR 75 at 104; Lamb v Moss (1983) 49 ALR 533 at 545; Anderson v 

AG (NSW) (1987) 10 NSWLR 198. 

[35] In the circumstances of the present case, I am content to proceed on the 

assumption that this Court does have jurisdiction to grant the declaration 

sought.  I emphasise, however, that even if this assumption is correct, 

proceedings of the present kind are not to be encouraged and the policy 

reasons underlying judicial reticence in the present context militate against 

exercise of discretion in such cases.  In the words of Lord Denning MR: 

“No judge should be harrassed by the thought that: ‘If I do this or that, I 
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may be sued by this or that prisoner or this or that litigant’” (O’Reilly v 

Mackman, supra at 252). 

[36] I will not endeavour to summarise all the respective submissions of Mr  Ross 

for the plaintiff and Mr Pauling for the defendant.  As I have indicated 

previously, a good deal of the plaintiff’s initial submissions (to the effect 

that the plaintiff had been punished pursuant to s 46 of the Justices Act) 

were abandoned.  In addition, a number of concessions were made by 

Mr Ross.  For example, Mr Ross conceded that it was an error of judgment 

on the plaintiff’s part to put his submissions to the learned magistrate in the 

way he did without foreshadowing an application for adjournment.  Mr Ross 

also acknowledged that, s 46 aside, a magistrate has an (implied) power to 

have a person who interferes with the administration of justice removed 

from the Court.  At one point, Mr Ross seemed to deny that a magistrate has 

any power to remand such a person in custody pending a decision to deal 

with them for contempt pursuant to s 46.  Later, however, Mr Ross appeared 

to concede the existence of the power, but only in circumstances which 

justified such action.  Mr Ross submitted that there was no evidence that the 

plaintiff had committed an offence contrary to s 46, and in the alternative 

even if what the plaintiff did amounted to an offence pursuant to s  46, there 

was no necessity to incarcerate the plaintiff in the particular circumstances. 

[37] The difficulty with these submissions and concessions, if rightly made, is 

that any error made by the learned magistrate must necessarily have been 

one of law not jurisdiction.  Once it is accepted that a magistrate has the 



 17 

power to remand a person in custody while he decides whether to proceed 

with a charge of contempt, it necessarily follows that any errors he makes in 

resolving that matter are concerned with questions of law not jurisdiction. 

[38] In Craig v The State of South Australia  (1994-95) 184 CLR 163 the High 

Court (Brennan, Deane, Toohey, Gaudron and McHugh JJ) held at 179: 

“… the ordinary jurisdiction of a court of law encompasses authority 

to decide questions of law, as well as questions of fact, involved in 

matters which it has jurisdiction to determine.  The identification of 

relevant issues, the formulation of relevant questions and the 

determination of what is and what is not relevant evidence are all 

routine steps in the discharge of that ordinary jurisdiction.  

Demonstrable mistake in the identification of such issues or the 

formulation of such questions will commonly involve error of law 

which may, if an appeal is available and is pursued, be corrected by 

an appellate court and, depending on the circumstances, found an 

order setting aside the order or decision of the inferior court.  Such a 

mistake on the part of an inferior court entrusted with authority to 

identify, formulate and determine such issues and questions will not, 

however, ordinarily constitute jurisdictional error.  Similarly, a 

failure by an inferior court to take into account some matter which it 

was, as a matter of law, required to take into account in determining 

a question within jurisdiction or reliance by such a court upon some 

irrelevant matter upon which it was, as a matter of law, not entitled 

to rely in determining such a question will not ordinarily involve 

jurisdictional error.” 

[39] Against this background, it is appropriate to address the question of what 

powers are available to a magistrate sitting in the Juvenile Court to deal 

with a legal practitioner who persistently refuses or neglects to answer a 

direct question from the magistrate, attempts to address the Court on other 

matters and refuses to comply with a direction to leave the courtroom. 

[40] Section 46 of the Justices Act relevantly provides: 
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“46(1) Any person who -  

(a) wilfully interrupts the proceedings of the Court;  

(b) conducts himself disrespectfully to the Justice or Justices during 

the sittings thereof;  

(c) … 

(d) … 

shall be guilty of an offence.  

Penalty: $20 or imprisonment for one month.”  

[41] Section 46(3) provides that a magistrate:  

“… in whose presence any offence under this section is committed 

may forthwith convict the person guilty of the offence … and may 

issue their warrant of commitment accordingly.” 

[42] The learned magistrate did not purport to deal with the plaintiff under 

s 46(3). 

[43] A magistrate’s powers are not limited to s 46 in situations of the present 

kind. 

[44] In Bynder v Gokel (1998) 125 NTR 1 at 4-5, the Court of Appeal recognized 

that the Juvenile Court has powers or jurisdiction arising by necessary 

implication notwithstanding its status as a creature of statute.  In Bynder, 

I referred (Kearney and Priestley JJ agreeing) to Dawson J’s judgment in 

Grassby v R (1989) 168 CLR 1 at 16-17: 

“… every court undoubtedly possesses jurisdiction arising by 

implication upon the principle that a grant  of power carries with it 

everything necessary for its exercise …”  
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[45] The implied power in relation to maintenance of order in a courtroom was 

considered by the New South Wales Court of Appeal in Ex parte Tubman; 

Re Lucas [1970] 3 NSWLR 41.  Asprey JA noted at 52-53: 

“In Cocker v Tempest (1841), 7 M & W 501, at pp 503-4; 151 ER 

864, at p 865 A’derson, B, said: ‘The power of each court over its 

own process is unlimited; it is a power incident to all courts, inferior 

as well as superior; were it not so, the Court would be obliged to sit 

still and see its own process abused for the purpose of injustice.  The 

exercise of the power is certainly a matter for the most careful 

discretion.’ … Recently in Simms v Moore [1970] 3 All ER 1, Lord 

Packer CJ, with the concurrence of Bridge and Bean JJ, at p 3 said: 

‘Justices have always had an inherent power to regulate the 

procedure in their courts in the interests of justice and a fair and 

expeditious trial … No statute whether the Summary Jurisdiction Act 

1848, or the Magistrates Court Act  1952, has abrogated that right.’  

… Earl Loreburn, [in Scott v Scott [1913] AC 417] at pp 445-6 

observed: ‘The Court may be closed or cleared if such a precaution is 

necessary for the administration of justice.  Tumult or disorder, or 

the just apprehension of it, would certainly justify the exclusion of 

all from whom such interruption is expected, and, if discrimination is 

impracticable, the exclusion of the public in general …  It would be 

impossible to enumerate or anticipate all possible contingencies, but 

in all cases where the public has been excluded with admitted 

propriety the underlying principle, as it seems to me, is that the 

administration of justice would be rendered impracticable by their 

presence, whether because the case could not be effectively tried, or 

the parties entitled to justice would be reasonably deterred from 

seeking it at the hands of the Court.’ … It is, therefore, well 

established that those who preside in the courts of petty sessions as 

well as in other courts of justice in this State inherently have the 

power, where it becomes necessary in order to administer justice, to 

exclude from the court-room all or any persons by whose behaviour 

interruption to the orderly procedures of the court is caused or is 

reasonably to be apprehended.”  

[46] Similarly, in Ex parte Cory [1864] SCR 304, after considering the use of the 

contempt power and the power to require an offender to enter into 

recognizances, the Court considered whether an inferior court had any other 
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powers that might be deployed in the maintenance of order.  At p  309 the 

Court observed: 

“These remedies would appear to be sufficient, if cautiously pursued, 

and in a fitting case, for the admitted evil.  But we entertain no doubt 

that any person offending, in the matter and to the extent supposed, 

and so that a repetition of such behaviour is reasonably apprehended, 

may also be forthwith removed from the room; and, if so, he may be 

kept out of or prevented from entering it during the remainder of the 

proceedings.  For such a power exists in the case of an ordinary 

meeting, where a person otherwise entitled to be present so obstructs 

the proceedings that they cannot – without immediate ‘abatement’ of 

the nuisance – be peaceably continued; and it would be absurd to 

suppose, that at least an equal power is not possessed by public 

functionaries in the discharge of their important duties.  But to 

remove a turbulent or misbehaving person for the moment, merely, 

without the correlative necessary power of continuing his enforced 

absence, for the required period of peaceful progress, would be 

nugatory and idle.  It would seem reasonably to follow that a 

Magistrate might, instead of removing the offender, refuse any 

further to hear him in the case pending – at all events, until he shall 

have given full assurance by apology or retraction, and otherwise, 

that he will not repeat the objectionable conduct.” 

[47] Neither Tubman nor Cory address the question of whether a person excluded 

from a courtroom may be kept from returning by his remand in custody.  It 

seems to me that such a power of remand must necessarily be implied.  The 

removal of a person by an officer of the court or a police officer at the 

direction of a magistrate or judge itself involves a form of custody.  If a 

person may be placed in custody for the purpose of excluding him from a 

court room, it would seem to follow necessarily that he may be kept in 

custody to maintain that exclusion while the court decides whether it is 

necessary to take any further action with respect to him. 
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[48] Neither counsel nor myself have been able to identify any authority directly 

dealing with the issue.  However, the existence of such a power has been 

impliedly recognized by the New South Wales Court of Appeal in Klewer v 

District Court of New South Wales [1998] NSWSC 396, unreported, 

delivered 31 August 1998.  In that case, the appellant had interrupted a 

District Court Judge during the course of his judgment.  The appellant was 

held in custody for two hours before being brought before the court and 

charged with contempt.  In a joint judgment (Handley, Sheller and 

Stein JJA), the Court of Appeal observed: 

This may be said to be a technical contempt in the face of the court, 

but it did not warrant her immediate arrest.  The judge’s use of this 

power without attempting to restore order by other means, such as 

asking her to be quiet or suggest that she leave the court, was not a 

sparing use of a power to be exercised with great caution.” (emphasis 

added) 

[49] Similarly, in Ellenbogen v Cullen, Supreme Court of New South Wales, 

Smart J, unreported, delivered 30 July 1998, a magistrate had ordered a 

defendant to be taken into custody and held during an adjournment before 

being charged with contempt.  The finding of contempt was subsequently 

overturned on appeal, but with no suggestion that the apprehension and 

holding in custody prior to formal charge was either ultra vires or 

inappropriate. 

[50] I am satisfied that it is a necessary incident of a magistrate’ s powers to deal 

with a person for contempt and/or to maintain order in the courtroom that 

the magistrate may direct a person be held in custody until such time as it is 
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convenient to deal with them (subject to considerations of reasonableness).  

Accordingly, in the present context, questions as to the manner of exercise 

of the power (including the alleged failure of His Worship to accord 

procedural fairness) are irrelevant.  Such an inquiry goes only to the 

question whether the learned magistrate was in error as to the manner in 

which he exercised the power and not to questions of jurisdiction. 

[51] The reasons which I have endeavoured to express are, I consider, sufficient 

to dispose of the present application.  However, I will add some general 

observations on what occurred, lest it be thought that I consider that the 

learned magistrate’s actions were either necessary or appropriate. 

Observations 

[52] It is abundantly clear from the transcript that the plaintiff and the learned 

magistrate were at cross purposes.  Before the first adjournment, the 

plaintiff had indicated in unequivocal terms that SJS “can enter a plea 

today” and “proceed to completion this morning”.  Upon the court resuming, 

the plaintiff indicated that the case was “ready to go” and that the matter 

was “ready to proceed”. 

[53] When asked by the learned magistrate: “And it’s going to be a plea, is it, 

Mr O’Brien?”, a simple answer along the lines of “No, in the light of new 

information, an adjournment will be sought” was all that would have been 

required to avoid the unfortunate situation which arose. 
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[54] The plaintiff’s affidavit of 1 November 2001 reveals that he had intended to 

answer the learned magistrate’s question along the following lines: 

a) he had instructions to enter a plea of guilty on behalf of SJS if the 

police declined to deal with the charge under the diversion scheme; 

b) he had no reason to doubt Sergeant Perry’s assertion that SJS had not 

been considered suitable for the diversion scheme; 

c) Sergeant Perry’s information was incorrect and that SJS had been 

approved for the diversion scheme; 

d) if he had known that Sergeant Perry’s information was incorrect he 

would have informed the Court of the correct position before the 

adjournment; 

e) general observations on the unsatisfactory nature of the diversion 

scheme in terms of communication of decisions between those 

responsible for operating the scheme and lawyers/police prosecutors; 

f) reference to the plaintiff’s personal experience on two previous 

occasions of confusion arising from communication difficulties 

involving the diversion scheme; and 

g) “on completing the submission”  to apply for an adjournment of the 

offensive weapon charge to await the outcome of the diversion 

process (emphasis added). 
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[55] In the event, as I have indicated previously, the learned magistrate 

repeatedly pressed the plaintiff to advise the Court what SJS was going to do 

in respect of the charge whilst the plaintiff attempted to continue his general 

submissions in relation to the diversion scheme.   I am in no doubt that more 

experienced counsel could have quickly and easily resolved the situation by 

answering the learned magistrate’s question before continuing with 

submissions of the kind contemplated by the plaintiff (albeit, of course, 

His Worship may well have chosen to indicate that he was not disposed to 

hear submissions other than those directly relevant to the matter before 

him).  All that was required was a re-ordering of the submissions to alert 

His Worship to the application for an adjournment and the reason for it. 

[56] The plaintiff’s affidavit of 1 November 2001 indicates that he is yet to grasp 

how difficulties arose before the learned magistrate.  At paragraph 50 of his 

affidavit, the plaintiff states: 

“For a reason I cannot explain, the learned magistrate stopped me 

from making the submission that I intended to make.”  

[57] The “reason” is obvious – the plaintiff repeatedly neglected to answer the 

learned magistrate’s question and gave no indication that the purpose of his 

submissions was to seek an adjournment.  If he had indicated that was his 

purpose, it cannot be doubted that matters would have taken an entirely 

different course. 
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[58] The situation which arose was the product of an inexperienced counsel 

creating confusion in the courtroom of an experienced magistrate who was 

evidently eager to deal with the case before him. 

[59] The plaintiff’s affidavit of 1 November 2001 refers in candid terms to his 

ignorance of the diversion scheme.  The plaintiff refers to it as a “new process”.  

The scheme’s introduction pre-dated the plaintiff’s arrival in the Northern 

Territory.  It is apparent that since the incident of 6 July 2001, the plaintiff 

has sought to learn more about the diversion scheme.  The plaintiff refers to 

relevant Police General Orders and a police paper of 20 June 2001: “A Diverse 

Approach to Juvenile Offenders in the Northern Territory”, both of which are 

included in the plaintiff’s exhibits book.  The plaintiff states that he did not 

have those publications at or before 6 July 2001.  He refers to having obtained 

copies by “unofficial means”.  The plaintiff is apparently unaware that there is 

a police internet website (www.nt.gov.au/pfes/police/units/jdu/main.htm) devoted 

to the diversion scheme which includes the full text of the paper of 20 June 

2001 and a good deal more information. 

[60] While the plaintiff’s inexperience is apparent, I feel obliged to say that the 

learned magistrate’s reaction to the situation created by the plaintiff was 

inappropriate.  While the learned magistrate was fully entitled to press the 

plaintiff for an answer to his question, as to what SJS intended to do about 

the offensive weapon charge, I think having the plaintiff taken into custody 

was unnecessary.  In the circumstances which developed, I consider the 

learned magistrate was justified in ordering the plaintiff to leave the court in 

http://www.nt.gov.au/pfes/police/units/jdu/main.htm
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the face of his repeated refusal or neglect to address the relevant issue as to 

the fate of the charge.  A brief “cooling-off” period may have helped to 

focus the plaintiff’s mind and allowed him to pursue his submissions after 

explaining their purpose.  However, I do not think it was necessary or 

appropriate to have the plaintiff taken into custody.  After the learned 

magistrate directed that the plaintiff be taken into custody, the mother of 

SJS intervened to inform His Worship that SJS had been accepted for the 

diversion scheme.  The plaintiff indicated at that point: “… that was the 

information I wanted to convey”.  These interventions should, in my view, 

have given the learned magistrate reason to at least pause before confirming 

his order to have the plaintiff removed from the Court and detained in 

custody.  Upon reflection, the learned magistrate may well have appreciated 

that he and the plaintiff had been at cross purposes and that the plaintiff’s 

refusal to answer his question was born out of inexperience and confusion 

rather than some wilful defiance of the Court’s authority.  

[61] The plaintiff’s incarceration was the product of mistake – a mistake of his 

own making – coupled with an overreaction from the learned magistrate.  

The plaintiff’s error was one of inexperience, the learned magistrate’s was 

one of law, not jurisdiction.  The learned magistrate erred in exercising a 

power which was available to him, but the exercise of which was not 

justified in the circumstances.  However, as I have indicated, there is no 

basis to grant the declaration sought by the plaintiff. 
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[62] In Re Reid;Ex parte Bienstein (2001) 182 ALR 473, Kirby J observed at 

p 477 in relation to a case where the applicant had been arrested and 

temporarily incarcerated by a judge of the Family Court in breach of the 

Family Law Rules (Commonwealth) before being dealt with for contempt:  

“[15] This court has said, as others have before it, that the power to 

punish for contempt committed in the face of the court, being a 

very great power, should be used sparingly and only in serious 

cases (Re Colina; Ex parte Torney (1999) 200 CLR 386 at 391). 

[16] Mistakes occur in any human system of justice, even serious 

mistakes.  They can be made by the most diligent and accurate 

of judges.” 

[63] In dismissing the applicant’s application for declaratory relief and the issue 

of a constitutional writ of mandamus directed at the President of the Senate 

(with the objective of having the Family Court judge removed under s 72 of 

the Constitution on the ground of “proved misbehaviour”), Kirby J held that 

the proceedings did not present an arguable case, were misconceived and 

were doomed to fail.  His Honour declined to express a view on whether the 

behaviour of the Family Court judge, if proved, would arguably amount to 

constitutional “misbehaviour”. Or whether it had already been “proved” as 

envisaged by the Constitution.  Kirby J considered that it was unnecessary 

for him to determine those questions and refrained from doing so.  

Similarly, I express no view on the merits or wisdom of the plaintiff’s action 

in seeking to have the learned magistrate removed from office pursuant to 

s 10 of the Magistrates Act on the ground that the learned magistrate was 

either incompetent to carry out his duties or otherwise unsuited to the 
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performance of his duties.  I would, however, venture to suggest that it 

would be rare – in all probability unique – for any magistrate or judge to 

never commit an error of law in “the heat of the moment”. 

[64] The plaintiff’s application for a declaration is refused. 

________________________ 

 


