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Speci. Etc performance ordered.
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bust. ness operati_rig - Lessor consented to assignment l<nowi. rig
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Speci. fi. c performanceReLevance o:E Lessor's conduct -
ordered.
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TinpLi. ed condi. ti. ons - Lessor's consent to proposedContract -

assi. gument wi. thhel. d - proceedi. rigs i. nsti. tuted by Lessee
Lessor agreed to consent on terms - Subsequent breaches of

Whether i_inpLi. ed condi. tton thatLease covenants by Lessee
Lessee wonl. d observe and perform Lease covenants - Not

necessary for busi. ness efficacy of compromise - Speci_^i. c
performance ordered.
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SaLe ofSpeci_fi. c performance - Tinpossi. bi. Lity and fliti_Li. ty
supermarket busi. ness - Lessor's consent to assi_gument to
purchaser wi. thhel. d - Lessees appLi. .ed for decLai:atory rel. i. ef

Coinpromi. se entered into - Lessor to gi. ve consent - Further
PurchaserLessees cJ. aim for spectfi. c per^ormancere:EUsal. -

no Longer wi. shi. rig to coinpl. ete - Lessees' prospects of
enforci. rig saLe agreement not to be pre-erupted - Lessee in
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Proceedi. rigs for possessionbreach o^ Lease covenants -

Possi. bi. .Li. ty of rel_tef agatnst for^ei. ture - Rel. evance of
EUti. I. i. tyLessor's conduct I. n del. ayi. rig settl. ement of sal_e

not clearly shown - Speci. fi_c performance ordered.
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TN THE SUPREME COURT

OF THE NORTHERN TBRRTTORY

-^

OF AUSTRALTA

No. 734 of 1985

F~'

-

I~'

. .

--

I-

.

I~"
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BETWEEN=

CORA. M= MAURTCE .a'..

P-

t

NTCOT"AOS TSANGARTS, SEVASTT
TSANGARTS, EMMANU13L GERAKTOS

,-

and GARYFALTA GERAKTOS

.

F~

The pLai. nti. f^s are the propri. etoJcs of the bustness

known as the Fanni. e Bay Supermarket. Tn February 1985 they

next door to those in whi_chtook Lease on new premJ. sesup a

the business was betng carrted on. The intention was that

the supermarket wouLd shi. ft i. nto the new shop when the

necessary :ELtti. rig out work was coinpLeted. The Lease i, s for

a fixed term expi_I'd. rig in L988 with an opti_on for renewaL.

AND:

^

,

*

GAYMARK TNVESTMENTS PTY. LIEMTTED

-.

(del. tvered 7 March 1986)
REASONS FOR JUDGMENT

I
I

PLai. nti_ffs

L

-^

L

^

Defendant

.
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The rent reserved i, s $3,958 per month. The defendant i, s a

private company incorporated i. n the Northern ,, erri. to, cy. Tt

owns both the o1. d and the new shop premi. ses. They were Let

directLy by i. t to the PI. ai_nti_ffs. Tn September 1985 the

pLa5. .nti. .:Efs entered into an agreement to seLL the business to

Detapan Pty. Ltd. This I. i. ti. gati. on artses out of the
$

defendant's refusal. to consent to the assi. glument of the

Lease over the new shop premises to Detapan.

F^

I'.

-.~

I

,^

,-.

--

An tinpoi:tant part of the background'to the present

di. spute is the fact that the PI. atnti. ffs suspended retail.

trading on or before 16 September 1985. No attempt Co

expLai. n how thi. s came about was made i. n the course of these

proceedi. rigs .I

.--

I

^

-^

The terms upon which the new shop was Let to the

pLai. nti. tfs are contatned in a Memorandum of Lease executed

by them on 15 February 195 and by the defendant SLx days

Later. I:t contai. ns a covenant to pay rent and a number o:E

other covenants whi. ch i. t wi. 1.1. be necessary to refer to in

the course of these reasons. ::t aLso contai. ns a provJ. so

re-entry in the event o^ the Lessee making defaul. t i. n the

payment of rent or i. n respect of any o:E thei. ,: other

obLi_gattons under the Lease. Tn cLause I(g) the Lessee

covenanted with the lessor that

-..

^

.

^

^

--

F~'

I
I
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the Lessee wi. I. L not transfer asszgn
subLet or part with the possession of the
demi. sed premi. ses or any part thereof
without the consent i. n writi. rig of the
Lessor fi_I'St had and obtained whtch

consent however shaLL not be capriciousl. y
or unreasonabLy wtthheLd i. n the case of a
proposed transfer assignment or
subLetti. 119 to a respectabLe and SOLvent
person or persons proof thereof shaLL
rest upon the lessee BUT the Lessor may

a condi. ti. on of the ofreqILLre as g, _vLng

such consent that the proposed assignee
or subtenant shaLL enter into such di. Icect
covenants wi. th the Lessor as the Lessor's

SOL, _ci. tors shaL, _ reasonabLy require and
as between the Lessor and the Lessee the

Lessor's Legal. cost of and trioi. dentaL to
such consent and any necessary

i. nvesti. .gati. on and the preparati. on of any
sricli di. ,:ect covenants shal. L be borne by
the Lessee. "

,,
. . .

^~

P-.

,^.

^

I

F~

The agreement for the sale of the busi. ness to

Detapan i. s i. n wi:i_ting dated 30 September 1985. Two

di. ,:ecto, :s of that company, Haute and Jeany Jongue ai:'e aLso

parti. es to the agreement betng descri. bed i. n i. t as "the

Guarantors". The consi. derati_on for the saLe i, s $200,000

plus the val. ue of stock. The purchase price i. s apportioned=

$75 , 000 for goodwi_LL; $120 , 000 for pLant, fi. xtures , fi. tt. ,. rigs

and chatteLs; and $5,000 for the transfer of the Lease.

CoinpLeti. .on o1E the agreement is expressed to be condi. ti_onaL

upon and i. ritei:dependent wi_th the transfer or assignment to

Detapan by the pLai. nti. ffs of thei. ,: JCLght titl. e and triterest

as Lessees of the shop premi. ses under the Lease, "such

transfer or assi. glument to be wi. th the consent of the satd

Lessor Gaymark Tnvestments Pty. Li. ini. ted".

.^

F~

F'

-^

I

*

^
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I
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The agreement for sal. e a}so contains a provi. SLon

whereby the Guarantors agree to gi. ve such personal.

guarantees and enter i. nto such other personaL covenants as

the Lessor may Legui. re as a pre-condi. ti. on to the gi. ving of

consent to the transfer of the Lease.F~.

P-~

F~

P^

CoinpLeti. on o:E the agreement for saLe, that i, s the

date on whi. ch the 91. vi. rig o:E possession and payment of the

bai_ance of the purchase prtce i, s to take PI. ace (i_n the

events which have occurred) is to be wi_thin seven days of

noti. ^i. cati. on of consent by the Lessor to the transfer of the

Lease. One of the issues raised in th, .s action i, s whether

thi. s agreement i, s sti. I_I. on foot'. The pLai. nti. ffs were

i. ritei:rogated on the potnt. by the defendant, thei. i: answers

bei. rig tendered as part of the Latter's case. They di. .scl. OSe

that on two occasi. ons i. n 1,986 Detapan's SOLi. ci. toi: has satd

over the tel. ephone that hi. s cl. i. ent "atd not wi. sh to proceed

wi. t. h the purchase". Of course, taken by themseLves and wi. th

Do knowLedge of the context i_n whtch these words were spoken

it i. s not possi. bl. e to say that they reveaL an intenti. on to

repudi. ate the agreement. However, the PI_atnti. .ffs' answers

also discLose that they do not regard Detapan as havi. rig

comintin, _cated to them intention to resci. rid or terminateany

the agreement or not to be bound by i. t. More i. inportantLy,

perhaps, there i. s nothi. rig i. n the evi. dence before me to

suggest that Detapan has any grounds for repudi. ati. on or that

-^

--

--

P^

^

~-

^
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^
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the PI. at. nti. :Efs have el. ected to treat Detapan's SOLi. ci. tor's

words as b, :i. rigi. rig the agreement to an end. Tn the

ci. rcumstances, on the evi. dence before me, I: must fi. rid that

the agreement i, s sti. I. L on :foot. Furthermore, al. though T

have had no direct evi. dence from the pLai. nti. f^s to thi. s

effect, T have no besttati. on i. n i_riferri. rig ^3:0m the1.1:' conduct

o^ this acti. on that they i_ritend to enforce thei. IC agreement

with Detapan i. nsofa, c as i. t Li. es wi. thin thetic power to do so.

F~

^

P^

^

^

.^

The pLatnti. ffs appear to have ftrst sought the

consent of the Lessor to an assignment of the Lease in a

Letter from thetic SOLi. ci. tor, Mr. P. M. Barr to the

defendant's SOLi. ci. toJ:s, Mor, :ts FLetcheic & Cross marked for

the attenti. on of the SOLi_cttoJ: handLi. rig the matter ^or that

fi. rin, Mr. A. Wyvi. 1.1. . The Letter was dated 13 September

1,985. At that stage i_t was thought that Mr. & Mrs. Jongtie

wotxLd purchase the bust. ness themsei. ves, so i. t was consent to

an assi. gument to thenI that was sought. As i. t turned out,

Mr. Wyvi_LL was at more or Less the same time sendi. rig Letters

to the pLai. nti. ffs, purportedLy on bebai. ^ of the defendant,

all. egi_rig aLL sorts of breaches on Lease covenants on thetr

part, requi. rtng recti. etcati. on wi. thi. n 14 days, and

threateni. rig for^ei. tu, :e. Having recei. ved no repl. y to hi. s

Letter, Mr. Bar, : agai. n wrote to the defendant's SOLi. ci. toJ:s

on 25 September 1985 requesting consent to an asstgnment to

Mr. and Mrs. DongIle. Tn that Letter he refers to havi. rig

*^

I'

^

,-

,^

^

^

P-

F~
I
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received instructions to the effect that the Lessor had

i. ridi. cated to one of the PI. atnti. :E:Es that it woul. d onLy

consent to the assi. .gument i. ^ the Lessees pai. d $50,000

"damages", $9,000 aLLeged arrears o^ rentaL "bel. rig i. n fact

the di_fference between the amount o^ rentaL speci. fi. ed in the

Lease and the amount whi. ch the Lessor had sought, PI:'i. o1^ to

the execut5_on of the Lease, for the atICcondi. tLoned

premi. .ses", and another sinal. I. sum whi. ch i. t i. s not necessary

to descri_be here. A COPY of thi. s Letter was amongst a

burial_e of documents tendered by consent.

,~^

-.-

-.^

F~

~.~

However, as sentor counseL for the defendant

potnted out in hi_s address in IcepLy, when those documents

were tendered i. t was expressly made clear that the terms on

whi. ch the parties consented to their betng recei. ved i. n

evi. dence d, _d not permi_t the use of hearsay parts as evi. dence

of the truth o:E the asserti. ons contai_ned therei. n. The

Letter i, s there^ore not evi. dence o:E the tact that the

defendant withheI, d i. ts consent ^or the reasons stated by Mr.

Bar, :, but mereLy that the platnti. .^fs asserted through their

SOLi. ci. .toIC that thi. s was the case.

--

^

^

-.

Sti. LL not having received a repl. y from the

defendant's SOLi_ci. tor's, Mr. Barr wrote to them for a thi. ,:d

time on I October 3.985. This Letter in^ormed the

defendant's SOLi. ci. tor's that the proposed assi. gnee Was now
F~'

,-.

I
,

F-
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^
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Detapan, but Mr. and Mrs. JongIle were prepared to gi. ve

personaL guarantees to and enter into personal. covenants

with the Lessor i. n accordance wi. th thei. i: undertaking i. n the

agreement :EOJ= saLe. ,:t aLso contai. ned an assertton tinpl. i. ed

I. f not di. .icectLy made i. n Mr. Baric's earl. i. er Letters to the

effect that the defendant had no objecti. on to the Jongues on

the grounds o^ thei_IC respectabi. I_i. ty or SOLvency.

^

^

,-.

^

^

Havi. rig had no response to his three letters, on 4

October 1,985 Mr. BarJ: caused and Ori. ginati. rig Summons (No.

568 of 1985) to be i_ssued out of thi. s Court agai. nst the

defendant which referred to the lease and sought:

^

^

" I .

^

.

A deci. arati. on that on the true

construction of the said Lease and

in the events whi_ch have happened
the refusal. of the Defendant to

grant consent to assi. gn to the satd
Lease to Detapan Pty. Ltd. i, s
un, :easonabLe .

A decLarati. .on that notwi. thstand5_rig
the Satd refuSaL the PI. atnti. ^fs are
enti. tLed to assi_gn the satd Lease to
the 'satd Detapan Pty. Ltd. "

2.

The summons was i. n the usual. ^orm caLLi. rig upon the

defendant to enter an appearance' Tt was supported by an

affidavit of Mr. Bar, c sworn on the same day. Annexed to the

affi. davi. .t were coptes of Mr. Bari:'s three Letters seeki. rig

consent and a copy of the agreement for saLe. The events

referred to in the fi. i'st to reLi. .ef i. n the summonsprayer

^

*

^

I
I
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^

.

^

must be taken to be those cutLi_ITed i_ri Mr. Barr's affi. davi. t

and its annexures. On 22 October 1985 Mori:'i, s F1. etcheic &

Cross entered an appearance on behal. :E o:E the defendant.

^

^

The Originattng Summons came on for hearing be:EOT'e

Nadeic J. on 24 October 1,985 . Mr. T'. T. PauLi. rig Q. C. and Mr.

T. F. CouLehan appeared on behal. f o:E the defendant,

i. nst3:ucted by Mr. Ivyvi. Ll. on behaL:E of Morris ETetcheic &

The platnti. ffs were aLso represented by counseLCross .

i. nstructed by Mr. Baric. On the foLLowi. rig day agreement was

reached between the pLai. nti. .ffs' Lawyer's and those

representi. rig the defendant to coinpi:omtse the proceedi. rigs.

The terms were announced to hi. s Honour by Mr. PauLi. rig Q. C.

and a transcript of what he satd forms the onI. y record of

the settLement i. n evidence ,_n thi_s acti. on. Taken verbati. in

from the transcri. .pt, the terms were=

F~

^

F~

F~

^

I~'

"That subject to the proposed assi. gnee,
Detapan Pty. I, td. , agreei_rig' to pay from
the date of i. ts taki. rig possessi. on o^ the
supermarket premi. ses, the sum of $949.92

month i_n addi. ti. on to the rentaLper
- thisspecified in i. tern F o:E the Lease

i, s to cover ai. ICcondtti. ontrig - that i. s the

sum of $3958 per month, i. t i, s agreed as
follows =

-.

^

I
,

.-

'FirstJ. y= the defendant sha, .I.
consent i. n w3Ci. ti. rig to the assi. griment
by the PI. ai. nti. f^s of the Lease to
the Fanni. e Bay Supermarket premises
to Detapan Pty. Ltd. , and shaLL
endorse the memorandum o^ transfer
of lease with such consent within 24

hours of receipt o:E such memorandum
of transfer.

^

8
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F~

I

F~

F~

r-

Secondly= that the PI. atnti. ffs
acknowledge and agree that they are
I. jabLe to rectify the premises at
Lot 5405 to a condition sati. SEacto, :y
to the vari. ous statutory authori. ti. es
i. n order to aLJ. ow the premi. ses to
open for retai. I. trade, and that i, s
wi. thout prejlidi. ce to the defendant's
rights inter aLi. a under the Lease to
Legui. re the pLai. nti. ffs to make good
any staructu, :aL aLterat, .ons to the
premi. ses at Lot 5405 and Lot 3048
that's the o1_d supermarket.

Now, ^or the purposes o:E the second
cLause just read, i. t i. s agreed that
from the consi_derati. on recei. vabLe by
the PI. ai. nti. .:Efs for the saLe of the
Fanni. e Bay Supermarket bustness,
there be pat_d ,_nto the trust account
of Mori:'i. s, F1. etcheJ: and Cross at
settl. ement o:E the sal. e of the

busi. ness the sum of $20,000, such
montes to be bel_d by MOX'ri_s,
F1. etcheJr and Cross i. n an interest

bearing deposi. t as stakehol. der for
the pLai. nti. :Efs and the. defendant for
the purposes speci. fi. ed i. n paragraph
2, that T read. That is, for the
recti. .^i. cati_on .

FourthLy= the pLai. nti. ft; shal. I. be
enti. tJ. ed to such interest as accrues

on the satd sum of $20,000 and
Mori:'i's, FLetche, c and Cross shaLL pay
to the pLai. nti. ffs such i. riteJ:est at
the end of each caLendai: month.

FifthJ. .y= the satd sum of $20,000 or
so much thereof as may be requi. red,
shaJ. L be applied for the purposes of
cJ_ause 2, and cl. ai_ms for payment may
be submi. tted to the stakehoJ_der, but
subject to the arbi. trati. on clause no
payment shaLL be made wi. thout the
approval. of both the parties'
SOLi. ci. to r's .

in the event that theS i. xthl. y g
parti. es remain i_n dispute as to
cl. atms under cJ. .ause 5, such ai. spute

be submitted to the arbi_ticati. onmay

of a consuLti_rig engi. neei: nomi. 8nated

I

^

.

-^

.

.-

^

^

^

^

^

^

*
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^
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by the President of the Northern
Terri. to, :y Chapter of the ZnSti. .tute
of Engi. neers (AUStJraLi. a), whose
deci. SLon shaJ. L be fi. naJ. and whose

costs shaLl. be borne by the party
agai. nst whom the airbttrator fi. rids,
or the matter may be referred to the
court under the Liberty to appJ. y
reserved.

Sevenths when the parti. es'
SOLtci_toI'S are agreed that aLl.
claims have been sati. sfi. ed under

cLause 2 hereo:E, then the
stakehoLder shall. pay to the
PI. ai. nti_ffs the baLance, ,. f any, of
the satd sum of $20,000 and any
i. riterest thereon not al. ready patd.

Ei. ght: liberty i. s reserved to
ei. theIC party to appl. y for further
rel. Let or orders.

Ni. nth= there be no order as to
costs ."

^

^

^

,^

^

--

When these terms were announced there were present

i. n the courtroom two directors of the defendant andcompany

its secretary. T reject as fancLfuJ_ a submi. ssi. on by sentor

counsel. for the defendant to the ef^ect that T cannot i. rifer

offi. ce, :s ^Torn an admi_SSLonthe o^ these companypresence

contai. ned I. n a set of agreed facts st. attrig that they "were

present at the heartng" on that day. Tt may fai. JCLy be

deduced from the way the pLai_nti. :Efs have conducted their

case that they di. d not feeL abLe to prove that these persons

had authori_ty to bi. rid the company to the terms outLi. ned by

Mr. PauLi_rig Q. C .

I

^

^

,^

^

,

"

-.-

^

I
I

^

P^
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r~

Tt i's admi. tted on the pleadi. rigs in the present

action that by Letter dated 4 November 1,985 Detapan by i. ts

SOLi. ci. to, :s advi. sed the defendant' s SOLi. ci. tor's that DeCapan

agreed to pay the addi. ti. .onal. sum of $949.92 per cal. endar

month. I:t i, s aLso admitted that a memorandum of trans^ex' of

Lease was deLi. vex'ed to the defendant's SOLi. ci. tors on o3:'

shortLy after 28 October 1985. The defendant di. d not return

the memorandum of transfer with i. ts consent endorsed thereon

and i. t refuses to do so cLai. rut. rig, amongst other thi_rig, that

"the persons T. F. CouJ_ehan and T. T. PauLi. rig Q. C. who

purported to make tthe coinpromi. se agreementI on the

Defendant's behaLf had no Lawful. authori. ty to do so".

--

F~

-.

.

I

,-

F~

,-

^

On 6 December 1985 the plainti. :Efs caused the Wrtt

of Summons i. n the present act, _on to i, ssue wi. th a statement

Tn effect, the pLai. nti. .ffs seekof cLa, _in endorsed thereon.

speci_fi. c performance of the coinpromi_se agreement and

I:n due course theunspectfi. ed damages for breach thereo:E.

defendant del. i. vered a defence and countercLai. in which, Li. ke

the statement of cLai. nt, has undergone severaL changes up to

the present t, .. me. A farrago of defences have been Tai. sed,

some onI. y to be abandoned when the action came on for

hearing. These incl_uded aLLegati. ons of fraudILLent

ini. siCepresentati. on, ini. stake and want of consi_derabi. on. Now

there are only three defences sti. 1.1. strongJ. y pers^_sted wi. ths

want of authori. ty; non-fuLfi. 1.1. merit of an i. inPI_i. ed condi. ti. on

^

^

^

-~

^

.

F~

^

I
I

^

^

IT



,^-

-^

^

--

precedent to the defendant's obLi. gati. on under the coinpromi. se

agreement; and di. screti. onary consi. derati. ons pecul. i. ai: to

speci. fi. .c performance. The Last, though put i. n vari. ous ways

seem mainLy to be concerned wi. th futtLi. ty and the failure of

the PI. ai. nti_ffs to prove they are ready WILLi. rig and able to

per^orm their part of the compromise.

--

P-

--

-^

On 24 December 1,985 T made orders i. n chambers to

the effect t. I\at the pLai. nt, _ff cLai_in for speci. fi_c performance

be tried separateI. y from the other issues in the action and

countercLai. in; that the tri. al. commence on 17 February 1,986;

and gi_vi. rig deta^. Led directions to ensure the heari. rig coll, .d

proceed on that date.
I"

-.

I'

The PI. ai. nti. ffs did not attempt to prove that the

coinpromi. se was entered into wi. th the express authortty o:E

persons havi. rig power to bi. rid the company to i. t. Tndeed,

counsel_ for the pLai. nti. ffs expressLy abandoned any reLi. ance

on express authortty earl. y on i. n the hearing. No oral.

evi. .dence was cal. Led i. n support of the PI. atnti. f:E's case; the

evi. dence as to the authori. ty of the defendant's Lawyers to

effect the coinpromi. se has to be found i. n the PI. eadi. rigs, the

statement o:E agreed facts, answers to trite, :Logatori. es and

other documents tendered before me.

F~

^

I'

.

*

~.

-^

I
I

P-.

,.-
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P-.

I^

Tt was not contended that the two di. rectors and the

company secretary who attended the heartng had authori. ty,

actuaL or apparent, to bi. rid the company save i. n thi. s

respects i. t was submi. tted that because the defendant's

arttcLes o^ associ. ati. on provi. ded :for a quorum of two at a

di. rector's meet, _rig, they couLd be regarded as such. Under

Arti. o1. e 86 the di_rectors may del. egate thei. I:' powers to

coinmi_ttees but there was no evi. dence that they had done so

or, more i. inportantLy, that they had held these two di_rectors

out as a corrrni. ttee having power to coinpi:omi. se the

proceedtrigs. Arti. cLes 91 to 93 provide for the appoi_ribment

of a managing di. rector to whom the board may deLegate aLL or

of i. ts powers. Tt was not suggested that ei. ther of theany

two directors who attended Court was the inariagi. rig di. rector.

Otherwise the powers of the board to manage bhe bustness of

the company can only be exeJ:ci. sed in duly convened meeti. rigs

of jibtch those enti. tl. ed to be present have had proper

noti. Ce. E'trial_Ly, Whi. I, St exCl. Udi. rig grounds Upon Vrhi. Ch the

pLai. nti. ffs' case in, _ght have been conducted, T shouLd say

that i. t was not argued that the settLement of proceedtrigs

such as those before NadeJ: J. was i. n the apparent authority

of a ai. rector c:E the defendant company, Do attempt was made

to Lay the groundwork for such a submi. ssi. on or to show that

i. n entertrig i. nto the coinpromi. se the pLai. nti. ffs or the, .,:

representati. .VeS IceLi. ed upon Such authori. t. y. Tn parti. .CUI_aJc,

T di. d not hear a submi. SSLon that si. inPLY by virtue o^ the

^.

F'~

^

I^

--

^-

^

--

F~

-.

,^

,^

-^

*

^

,^

I
,

^-

F~
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^

^

^.

of^i. ces they hoLd, two di. rectors and the secretary of a

pi:'i. vate company whi. I'St not constituting the board have

OStensi. bLe authortty to bind i. t to a coinpromi. se o^ the kind

i_n quest, .on. Thus the case i, s one which turns upon the

nature and I_tini. ts of a Lawyer's authori. ty to compromise an

action on behaL:E of hi. s cL, _ent.

,-

^

,-.

F~

The quest:.. on of scope o:E SOLi. ci. toI:' and counsel. 's

tinpLi. ed and OStensi. bLe authority to settLe contenti. ous

matters on bebai. ^ of thetic cLi_ents has been recentJ. y

^-

--

Levi. ewed by the Court of Appeal. in Wall h v H. B

F~

Sons Ltd.

reasons with whi. ch Currantng-Bruce & ACkneic I. ^JJ agreed.

case concerned the coinpromi. se of an action for damages

agai. nst a bui. Tatng company brought by persons to whom i. t had

SOLd defecti. ve houses. The. company's SOLi. ci. tors settLed the

action by agreei. rig that i. t wouLd buy back the houses at a

val. ue to be determined by a nominated vaLueJc and would pay

the PI. ai. nti. f:E's conveyanci. rig costs. Thi. s they di. d wi. thout

express authori. .ty from thei. r CLI. ent. Bri_ghtman L. T'S revi. ew

of the authori_ties was prefaced by the observati. on that i_s

F^

^-

(1982) 2 W. L. R. 679.

~,.

^.

^-

F^

Brightman L. T delivered

was :

,

--

^

Clifford &

I
I

--

necessary to bear i. n ini. rid the

di. sti. .nct. ion between on the one hand the

^:^!:12. ^^;:, authortty of a SOLi. ci. to, : to

,,
. . .

F^

The

14



F".

F~

,-

^

p. *

and act5. on vri. thoutcoinpromLse picLo, :

reference to hi. s cLi. .ent for consent:

on the other hand the OStensi_bl. e or

-~

~-

^:E^^.^11^. authortty o:E a SOLi. ci. toIf to

act5. on on behal. f of hi. scoinpi:om, _se an

citenb without the opposing liti. gant

betng Legui_red for his own protection

either (1) to sc, ruti. ni_se the authori. ty of

the SOLi. ci. to, c of the other party, or (2)

to demand that the other party (i. f an

i. ridi. vi. dual_) hi. mseLf signs the terms of

coinpromi. se or (i. f a corporatton) affixes

its seaL or SLgns by a director or other

agent possessi. rig the requi_site power

under the art^_CTes of assoc, .ati. on or

other constttuti_on of the corporati. on. "

( 686-687) .

.

P-.

,^

~.~

,-.,

,..

and

,-.

,^

Then having Levi. ewed the earl. i. ex' authorities up to

She herd v Robi. nson (1919) I K. B. 474, he concLtided=

^

^

*

,^

F~

"The Law thus became we1.1. establ. i. shed
that the SOLi. ci. tor or counsel. zetai. ned i_n

an acti. on has an ^,!9,12. ^^;.!^. authori. ty as
between hi. mseLf and hi. s cLi. ent to

the sui. t wi. thout re:Eel:'ence tocoinpromLse

the cLi. ent, provtded that the coinpromi. se
does not i. r}voLve matter 'COLLateral. to

the act, .on'; and OS'tensi. bl. e authori. ty, as
between h, .msel. f and the OPPosi. rig

I
I

F~

^

L5



,-.

F~

--

,.-

I_i. ttgant, to coinpromi. se the suit wi. thout
actual. proof of authori. .ty, subject to the
same I. i. ini. tati. on; and that a coinpJ:omi. se
does not i. nvoLve 'COLLateral. matter'

mereLy because i. t contai. ns terms which
the court couLd not have ordered by way
of judgment i. n the action; for exampl. e,

the Prestwi. chthe return of the IPLano J. n

-~

~.

case, 1.8 C. B. 11. S. 8063 the wi. thdrawaL of
the imputations in the Matthews case, 20

^

Q. B. D. 1.41 and the highLy coinpLi. cated
i. n Li. ttLe vterms of coinpromJ. se

Hi. s Lordshi. p was of the view that a dtsttnct^_on

shouLd be drawn between the i. inPI. i. ed authortty of the

advocate or SOLi. ci. to, : as between himseLf and hi_s o1. i. ent and

the OStensi. bLe authori. ty of the advocate or SOLi. ci. tor

vi. s-a-vi. s the opposing Li. ti. gant: the former i. s not

necessa, :i. Ly as extensi. ve as the Latter. He sai. d=

^2^^y 1/9/01 2 K. B. 658. "

^

I~

^

.

P^

.^

^

"Suppose that a defamat^. on acti. on i. s on
foot; that terms of coinpromi. se are
di. scussed; and that the defendant's
SOLi. ci. to, c wrttes to the PI_atnti. ff's
sol. i. ci. .tor: of^ex',.. rig to coinpromi. se at a
fi. gure of 1.00, 000 , whi. ch the pLai. nti_ff
desi. res to accept-. Tt woul. d i. n my vi. ew
be o^tic, _ous on the part of the
plaintiff' s SOLi. ci. to, , to demand to be
sati. sfi. ed as to the authori. ty of the
defendant's SOLi. ci_toIC to make the offer.

Tt i. s perfectly clear that the
defendant's SOL, _ci_toic has OStensi. bLe

author^_ty to coinpromi. se on bebai. f of hi. s
CLI. ent, notwi. thstandi. rig the Large sum
i. nvoLved. I:t i. s not i. ncunbent on the

plainti. ff to seek the si_gnature of the
defendant, i. :E an i. ridi. vi. dual. , or the seaJ_
of the defendant i. f a corporatton, or the
si_gnatu, :e o:E a di. rector.

But i_t does not foLJ_ow that the

defendant' s SOLi_ci. .toI:' wouLd have ,^,!!!I^^^.

^

.-.

*

^

,

I
,

^

.

^
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I~'

^

^

authortty to agree damages on that scale
wi. thout the agreement of his cLi. ent. Tn
the I. tght of the SOLi. ci. tor's knowl. edge of
hi. s cl. i. ent's cash postti. on it ini. ght be
qui. te unreasonable and indeed grossJ. y
negLi. gent for the SOLi. ci. toI:' to conuni. t hi. s
cl. i. ent to such a burden without first

trigui. ,:i. rig i. f i. t were acceptabJ. e. But

that does not at:Eect the OStensi. .bLe

r~

F~

.

^

authori_ty of the SOLi. ci. toIC to coinpromi. se,
so as to PI_ace the pLai. nttff at xi. sk i. f
he fat. Ls to sati. sty hi. mseLf that the
defendant's SOLi. ci. toIC has sought the
agreement of his cLi. ent. Such a
Li. initati. on on the OStensi. bLe authority of
the SOLi. ci. to, : would be unwoi:kabLe. How

i. s the OPPosi. rig I. i. ti. gant to esti. mate on
which si. de of the I. i. ne a parttcul. air case
fall. s? (690)

Tt foLJ_ows, i. n my vi. ew, that a SOLi. .cttor
(or counsel. ) may in a parti. cuLai: case
have OStensi. bl. e authori. ty vts-a-vi. s the
OPPOSi. rig litigant where he has nO impLi. ed
authority vi. s-a-vi. .s his cl. tent. T see no

objecti. on to that. ALL that the OPPosi. rig
Litigant need ask hi. mseLf when testing
the OStensi. bLe authority of the SOILci. toI:'
or counsel. , i. s the questi. on whether the

contai_nS matter 'COLLateLal. tocoinpromLse

the sui. t'. The inagrii. t. ude of the
or the burden whi. ch i. ts termscoinp, :omJ. se ,

i. inpose on the other party, i. s i. ,:rel. evant.
But much more than that question may need
to be asked by a SOLi. ci. to, : when deciding
whether he can safely coinp, :omi. se wi. thout
reference to hi. s cLtent. "

^

^

^

^

F'

Havi. rig di. scussed further the facts i. n the case

be^ore hi. .in, he conti. nued:

^

*

^

^

I
I

^

"T thi. nk i. t wouLd be regrettabLe i_^ thi. .s
court were to place too restricti. ve a
Jimi. tati. on on the OStensi. bLe authority of
SOLi. .ci. tor's to bi_rid their CLI. ents to a

T do not thi. nk we shouLdcoinpromz. .se .
deci_de that matter i. .s 'COLLatei:aL' to the

action unJ. ess i. t real. Ly invoLves

L

^

17
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F~'

^

^

I

^

I

,^

extraneous subject matter, as i. n ^.^. 12. ^__1/1
Wi. I. ki. nson (1879) 23 S. a. 388, and Tn re A
Debtor t1,941j 2 1<. B. 758.

^

coinpromi. ses are made i. n court, or i. n
counsel. 's chambers, i. n the presence o:E
the SOLi. ci. to, c but not the cLi. ent. Thi. .s

i, s aLmost i. nevi. tabi. e where a corporati. on
i. s i. nvol. ved. Tt i, s highly undesirable
that the court should PI. ace any
unnecessary tinpedi. .merits i. n the way of
that convenient procedure. A party on
One S, .de 0:5 the record and hi. S SOLi. ci. .toI:'

ought usual. I. y to be able to rely without
questi. on on the exi. stence of the
authority o^ the SOLi. ci. tor on the other
si. ae of the record, wi. thout demandi. rig
that the seal. of the corporation be
affi. xed; or that a di_rector shotil. d si. gn
who can show that the arti. cl. es confer the

requi. SLte power upon hi. in; or that the
SOLi_ci. tor' s correspondence wi. th hi. s
cLi. ent be produced to prove the authority
of the SOILci. toI:'. OnI. y in the
excepti. onal. case, where the coinpromi. se
i. ntroduces extraneous subject-matter,
should the SOLi. ci_toI:' zetai_ned i. n the

acti. on be put to proof of hi. s authority.
Of course i. t is i. ncumbent on the
SOLi. ci. to, : to make certai. n that he i. s ,. n

fact authori. sed by hi. s corporate or
i. rid^_vi. duaL CLi. ent to bind his cl. tent to a

coinpromi. se. Tn a proper case he can
agree wi. thout speci. fi. c reference to his
cLi. ent. But in the great majori. ty of
cases, and certai. nJ. y i. n aLl. cases of
inagrii. tude, he wi. 1.1. i. n PI:'acti. ce take great
care to consul. t hi. s cLi. ent, and T thi. nk
that his cLi. ent wouLd be much agg, :teved
i_f in an important case i. nvoJ. ving Large
sums of money he rel. Led on his tinpLi. ed

But that does not affect hisauthority.
OStensi. bl. e authori. ty vi. s-a-vi_s the

F~

^

L

^

F~

So many

^

I~'

,^

I~'

I'.

*

^

The Court heLd that it was wi. thi. n the OStensi. bl. e

authori. ty of the de^endant's SOLi. ci. to, : to settJ_e the acti. on

by committi. rig their cLi. ent to a repurchase of the houses.

OPPosi. rig Li. ti. gant. "

r~

I
I

F~

^

( 691)
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F~'

F~'

F~

.

^

Accepti_rig aLl. thi. s as sound and supported by the

authori. ttes as T do, i_t thus becomes apparent that one of

the mai. n i. ssues i. n the case before me i, s whether the terms

of settJ_eruent announced before Nade, : ,J. i. nvol. ved COLLateraL

matters. As i. t turns out, whether they di. a or not i, s as

reLevant to the question of impLi. ed authori. ty in thi. s case

as i. t i, s to the OStensi. bl. e authori. ty of the defendant's

Lawyer's to settl. e the matter.

^

^

\

^

^

:-

I~

EOSkett says of counseL's tinpLi. ed authori_ty to settLe that

i. t does not extend to matters other than those "stir, .ct, _y ,_n

i, ssue" i. n the proceedi. rigs i_n whi_ch counseL is appeari_rig.

ci_tes Swi. rift. n v Lord Chel. msford (1860) 5 H & N 890, 9223

^

Tn The Law & Practice of Coin Lointse (1980) Davi. d

.^

Stirauss v Franci. s (1866) LR I. Q. B. 379; Matthews v Munster

^

(1887) 20 Q. B. D. 141.3 ELLendeJ: v Wood (1888) 32 SOL. do.

.^

6283 Kern shaLl. v HOLLand (1895) 14 Rep. 3363 GOLdon v GOTdon

(1951) T. R. 3013 and Bar rave v Hair rave (1850)

--

408 .

,^

I

Tn none of these cases I. s the formul. atton "stiri. ctl. y

i. n i. .SSUe" Used, aLthOUgh that does not mean i. t i. S i. DCOZiCeCt.

Few of them offer much assi. stance, most betng cases where

there could have been LittLe doubt that the terms were

--

F~

wi. thi. .n counsel. or the SOLi. ci. tor's i. .inpLi. ed authori. ty. As

Long ago as Har rave v Hair rave (above) the questi. on was

,^

I
I

F'

^

He

1.2 Be avan

19



^

I

framed: "T do not thi. nk that thi. s can be consi. dered as an

agreement rel. ati. rig to di. .sti. nct Isubjectl matter ..."

^

Lord Langdal. e M. R. at 41.2 to 41.3.

^

important case. Lord BShe, c M. R. and Lopes and Rigby L. .TJ

heLd that i. t was beyond the impLi. ed authority of counsel. :EOT'

a pLai. nt, _ff i. n an acti. on :EOT' breach o^ promi. se o^ marJri. age

to agree to a term that hi. s cLi. ent wonLd not ino1. est the

defendant and w0\11_d return hi. s letters. At first SLght thi. s

may seem remarkabLe, but netther the Letters nor the threat

o:E ino1. estatton were the subject of the actton, so why shouLd

i. t be i. riferred that when the platnti. f:E i. nst, :ucted SOLtci. tor's

to conduct the acti. on for her, she gave them and counseL

author:ity i. n reLati. on to these other matters. As the Master

of the ROLLS put i_t, "Netther of these thi. rigs were matters

that ^ormed any part of the acti. on" (338). A1_though i. t may

not matter to the outcome o:E the present casej the Court o:E

AppeaL does seem to have adopted a di. fferent emphasi. s to

that suggested by Mr. EOSkett when, I. n one of the passages

from 111^.^!;} ci. ted above, Bri. ghtman I. ^. J. speaks about matter

not betng COLLatei:a1. 11nl. ess i. t "reaLLy i. nvol. ves extraneous

subject matter".

^

F~

^

per

Kern shaLl. v Hol. Land i, s an

,^

^

I

-^

^

F'

Whi. cheveic approach i. s adopted, i. n an acti. .on where

there are pleadi. rigs the starti. rig potnt for deterini. rid. rig what

i. s in i_ssue or what i, s the subject matter of the acti. on is

to go to the pLeadi. rigs. But where, as here, there are no
r-

^

I
,

L

F"

20
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L

r-

I

I~

PI_eadi. .rigs the problem airi. ses of what apart from the summons

may be Looked at to resol. ve these questi_ons. For exampLe,

the affi. davtts fi. Led on both s, .des be considered in th, .smay

connection? Tnevi_tabLy the matter has to be approached

bearing in ini_rid that tinpLi. ed authority i. s a spectes o^

actuaL authority and that it is onI. y the conduct o:E the

cLi. ent that can cLothe counsel. with OStensi. bJ. e authori. ty=

^

--

,-

F~

Crabtree-Vi. ckers Pt

^.

Advei:ti_sin

^~

The starti. rig poi. nt i. n th^_s case must be the reLi. ef

cLai_med i. n the summons considered agai. nst the background of

the Lease and, i. t wouLd seem, the events Ice^erred to ,_n i. .t.

The subject matter of the proceedi. rigs was the wi. thhoLdi_rig of

the Lessor's consent to the proposed assi. gument of the Lease

of the new supermarket premi. ses to Detapan. The range of

possible i. ssues must have i. ncl. tided: (1) whether the

proposed assi. gnee was a respectabl. e and SOLvent person; (2)

i. :E he was, what grounds had the Lessor ^or w^_thhoLdi. .rig

consent; and (3) havi. .rig regard to those grounds, couJ. d i. t be

sai. d that the wi. thhoLdi. rig of consent was uni:easonabLe or

caprLCLous.

-~

& Addressi_n

^

Ltd

F'~

v AUStraLi. an DLL'ect MatL

Co

P^

Pt

^

.

Ltd

-..

(1975) 133 C. L. R. 72.

P-.

^

The terms o:E settLement themseLves suggest two

ground ^or withho, _di_rig consent= :Ei. r'stl. y, the non-use of

ai. ICcondi. ti. ontrig pLant i. nstaLLed i. n the premi. ses; and,

I
I

.

F'-

,--

21
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F~.

I

^

.

-.^

secondLy, defects i. n the premi. .ses for whi. ch the Lessees were

liable. Expl. anatory remarks made by Mr. Paul. trig Q. C. at the

time shed some Li. ght on the first of these. The substance

of what he toI_d 11ade, : J. was that there was an $80,000

atrcond, _ti. ontrig PI_ant i. nstal. led i. n the premi. ses and the

Department of Health woul. d not permi. t the new supermarket to

unless it was aircondi. ti. oned. Tt seems reasonabLe toopen

i. rife, : from thi. s, from hi. s statement that the extra rent of

$949.92 per month was to cover ai. ICcond, .ti. oni. rig, and from the

absence of any merit, _on o^ ai. ICcondi. ttoni. rig i. n the Lease, that

the Lessor had outlayed substanti. aL sums i. n equi. ppi. rig the

premi. ses with ai. rcondi. ti. ontrig which, for one reason or

another, he had not been abl. .e to get the Lessees to agree to

take or pay ^or. The Lessor was therefore getti. rig no return

on hts outLay. Apparentl. y the Department o:E Heal. th's

requi_reinents had changed because now the supermarket would

not be abLe to re-open wi_thout ai. ICcondi. ti. oni. rig. From a

practi. caL potnt of view i_t seems hardl. y unreasonabLe for the

Lessor to have sought, as a condtti. on of gi. vi. .rig his consent,

an agreement wi. th the new tenants about the use of the

at, :cond, _ti. on trig PI. ant.

,^

^

F~

-^

F~

P^

.^

^

F'~

.-~

^

I:f Mr. Pala. Ling Q. C. had announced at the outset of

the heartng before Nader .T. that these were the reasons why

the defendant was wi. thhoLdi_rig i. ts consent, he wouLd have

been clearl. y acttng withI. n the scope of hi. s OStensi. bLe
,^

^

I
I

-.~
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authority as counsel. retained to appear on the heartng of

the matter; and i. nsofar as such an announcement i. nvol. ved

admi. ssi. .ons, as PI. atnJ_y i. t won, _d, the woul. d have been btndi. rig

on the defendant whether they were authorised or not.

Furthermore, i. n the absence of i. nstructi. ons to hi. mseLf or

hi. s i. nstructi. rig SOLi. ci. toI:' whi. ch dtrectLy or by impLi. .cati. on

Li. ini. ted h^. s authority to make these admi. SSLons, he wonLd be

acti. rig wi. thi_n the scope of his tinpl. Led authortty as we I_I.

^

^-

--

^

^"

-^

the grounds uponSo i. t seems to come to thi. ss

whi_ch the defendant was withhoLdi. rig its consent were

potenti. a, _I. y many and vari. OILS; i. .t Lay wi. thi. n counseL's

apparent authori. ty to i_denti. fy and deLi. init those grounds if

i. n the exerci. se of hi. s ski. 1.1_ and judgment he thought it

appropri. ate to do so and when he did, his CLI. ent was bound

by i. t so fair as the Court and the other side were concerned.

Tt seems to me to make Do di. :E^exence that the i. denti. .fi. cation

and del. jini. tati. on i. n thi_s case may on, _y have come as late as

when the settLement was announced. The SLgni. fi. cant t. hi. rig i, s

that what was announced came wi. t. hi. n the range of i. ssues to

whi. ch the relief sought i. n the originati. rig summons had the

Taki. rig a common sense approach, thepotenti. aJ_ to g, .ve xi. se.

reaL questton must have appeared to al. L to have been: What

PI:'i. ce the Lessor's consent? Provtded the answer put ^orward

by i_ts COILnseJ_ was, as here, connected wi. th the premi. ses

themseLves, ,. t i_s di_f:Ei. cuLt to see how i. .t can be sai. d to

have invoLved extraneous matter.

F~

r~

P^
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^

^

^
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I
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T reach thi. s vi. ew independentl. y o:E a consi. derati. on

of what was contai. ned I. n Mr. Barr's affi. davi. t fi. Led i. n

support of the summons, and what was contai. ned i. n an

af:Ei_davi. t sworn by Mr. Tsangari. s on 10 October 1985 and

filed i. n those proceedings. IC thi_nk T am enti. tLed to assume

that both documents were served on the defendant's

SOLi. ci. tor's. Furthermore, T am of the vi. ew that the Court

and those representi. rig the PI. ai. nti. f^s were enti. tLed to treat

the Icesponsi. bl. e offi. cers of the defendant as betng aware of

the contents. Thi. s reaLLy foLl. ows from the defendant's

conduct i. n appointi. rig SOLi. ci. toi's who must then put on an

address for sex'vi. ce at vJhi_ch affi. davits and other documents

connected with the proceedings may be Left. :Et was not for

the Court or OPPosi. rig counsel_ to enqui. re whether the

defendant's SOLi. ci. tor's had made thei. r cLi. ent aware of the

documents; th, .. s. they were enti. tLed to assume. ::t toLLows

that irisofa, : as the affidavitsfrom thts Line of reasonLng

may throw some I_i. ght on what was i. n i, ssue in the proceedings

they may be Looked at for that purpose. Addi. ti. onaLLy, there

i_s the CLI:'CumStanCe that the 01.5. gi. nattng Summons reaL, _y

I. nco, rpcrates by i. ts reference to "the events whi. ch have

happened", the materi. aLs i. n or annexed to Mr. Barr's

affi. davi_t .

,-

^

F~

F~
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P~
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^~

I: th, _nk i. t a fad_if of the effect o^ Mr.sunniia, :y

Barr's at:Ei. davi. .t and the Letters annexed thereto that i_t was

^

I
,
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^

bei. rig all. eged by the PI_at. ntt:Efs that the defendant couLd not

and did not have any objecti. on to the proposed assi. gnee on

grounds connected wi. th i_t respectabi. I. i. ty or SOLvency; but

was wi. thhoLdi. rig consent on other grounds, prtnci. pal. Ly

al. Leged breaches of the Lease by the Lessee for which the

de^endant wanted damages, and "arrears of rent" caLcul. ated

by reference to the additional. rent that ini. ght have been

payabLe had the Lessees been obJ. i. ged to take the

aircondi. ti. ontrig. These cLa, _ms, i. t. was sai. d, had no proper

basts and there^ore the Lessee was acting un, :easonab, _y and

cap, :i. ci. ousLy in wi. thhol. di_rig consent unti. L they were met.

Much the same can be drawn from Mr. Tsangari. s' affi. davi_t.

Whether these aLLegati. ons about the Lessor's reason were

true or false matters not; what i, s i_inportant I. s that the

issues to which they gi. ve ri. se became the subject of the

proceedtrigs i_nsti. t. uted by the PI. ai. nti. ffs and defended by Mr.

Paul. trig Q. C. and the other member's of his LegaL team on

instructi_ons ori. ginati. rig :Ex'Qin the defendant.

F~

^

--

^..

F-

^~

--

^

,

--

F~

F~.

Mr. Bari, 's atf, _davi. t states that Detapan was a

"sheI. f" company acqui. red by MIC and Mrs Jongue who were to be

i. ts di. rectors. Thi. s suggests to me that i. t was picobabLy

SOLvent and that, ,. f the questi. on arose, i. t was to be argued

that Detapan deri. ved i. ts respectab, .. I. i. ty from that of its

di. rectors. Whether i. t was capabLe o:E dotng so or not i. s not

necessary :EOT' me to deci. de; the potnt to be made i_s that i. t

^

P^

^

I
,

P-
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F~
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cannot be said, as counseL for the defendant appears to me

to have urged, that the onLy i. ssues i. n the proceedi. rigs

before Nadei: J. were the respectabi. I. i. ty and solvency of

Det. apan. Who i_s to say thi. .s i's how the defendant's fi. r'st

legal. team saw i_t?F-

,-.~

~-

,^

I. i. ne of authority commencing with T, :el. oar v Bi.

^

Ex. 151 where :. t has been bel. d that covenants against

assi_gument worded stintl. arl. y to CLause I(g) are not to be

consti:ued as containing a reci. procaL covenant on the part of

the Lessor not to withhold hi. s consent unreasonabLy or

cap, :i. ci. ottsl. y, rather they permi. t the Lessee to assi. gn

w, .thout consent i. n cases where i. t is wrongLy wi. thheLd.

Thi. s, i. t was submi. tted, meant that the onI. y rel. i. ef that the

pLai. nti. ffs couLd hope to obtai. n on the, _I:' ori. gi. nati. rig summons

was a declaration that an assignment to Detapan wonJ. d not

consti. .tlite a breach of the Lease. Tt toLLCwed, so lit was

sai. a, that a settLement whi_ch i. n any o:E I. ts terms went

beyond a concession to thi_s effect must of necessi. ty deal_

Tf thi. swi. th matters extraneous to the proceedtrigs.

argument were correct i. t wouLd seem to confi. ne collnseL's

ostensible authority i_n proceedi. rigs for a decJ. airati. on of

this kind to consenting to the decLa, :atton sought or a

dec}arati. on in inodd. .fted form betng made. T think such a

narrow view would be quite untenabl. e i. n PI:'acttce and counter

T was referred by counsel. :Eor the defendant to a

F-

^

^

-^

F-

^

F~

^

e(1874) 9
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to the views expressed by the Court o^ Appeal. i. n ^^,^SI^L^.

::t wouLd mean too that whenever a settLement was

proposed that contai. ned terms whi. ch the Court coul. d not have

ordered by way of judgment i. n the acti. on, OPPosi. rig counsel.

wou, .d then have to ask nor ev, .dence of hi. .s adversary's

authority. ,:'hi. s proposi_ti_on was expressl. y rejected i. n

111^;;!!;51.12L:^. case (690) , and r, .ghti. y so i. n my vi. ew.

case .

P-

I~

^

Counsel. 's OStensi. bLe authori. ty i. s ul. ti. mateLy

founded upon what may be presumed to have been hi. s

i. nstructtng SOLi. c, .. tor's actuaL authori. .ty ,_inPI. led from the

fact of the SOLi. ci. toIC having been engaged by hi. s cLi. eiTt

wi_thout known restricti. on to defend or prosecute the acti. on.

Tt; counsel. for the defendant on the sum^, ons be:fore 11ader .J.

had OStensi. bLe authori. ty to offer hi. s cLi. ent's consent as a

means Of coinpi:Omi. SLng the proceedtrigS, then T do not see how

it can be sex'i. OILSLy argued that hi. s authori. ty atd not extend

to tinposi. rig condi. ti. ons on that consent, betng condi. ti. ons

that i. t ini. ght ^ai. JCLy be 5. n^erred from the surrounding

ci. rcunst. ances I. t was i. n the Landl. ord's i. riterest to tinpose.

The condi. ti. ons contai. ned I. n the terms of settLement

announced by Mr. PauJ. i. rig Q. C. meet any such test wi. t. h ease.

F~

^

^

-^

F-

:In summary there i, s nothing i. n the terms of

sett, .ement that i. nvoLves matter reaLl. y extraneous to the

subject matter of the proceedi. rigs. That may be defi. ned as

^

I
I

I^

^
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havi. rig been the wi. t:hhol. di. rig of the Lessor's consent to the

proposed assi. griment. and i. ts reasons therefore. The i. ssues

were not confined to the respectabi. lity and SOLvency of

Detapan but extended to anythi. rig that ini. ght. have afforded a

ground for the Lessor wi. thhoJ_di_rig i. ts consent. :Ln fact, the

Lessor's concerns di. d emerge from the terms of sett, _ement

and from the expl. anatory remarks made at the ti. me. They

emerge aLso from the atfi. davi. ts fi. Led i. n support of the

platnti. ^fs' cLai_in. There was nothi. rig i_n those terms

COLLatera, _ to or dtsti. nc'C from the Lessor's reasons ^or

wi. thhol. dtng its consent. Tf counsel. i. n the exercise of

thei. r ski. I. L and judgment thought the ,, i_sk that the Court

wouLd make the deci_arati. on sought was consi. .derabl. e, knew

about the SLtnatton wi. th respect to the atICcondi. ti. oning

PI. ant and the Lessee's. breaches, then they ought to be

presumed to have had authority to make what they consi_. dered

to be the best deal. possi_bLe for the defendant in the

ci. rcumstance. And, i. f there were no express Li. ini. ts on the1.1:'

authori. ty, then they ought i. n the ci. TCUmstances to be

treated as havi. rig i. inpLi_ed authori. ty as weI. L. Regardl. ess of

what the pJ:act^_ce may be as to obtaini_rig express approval_ of

the terms of a proposed coinpi:omi. se, here there I. s nothi. rig to

suggest that persons cJ. earLy havi. rig the requi. SLte authority

were readi. I. y contactabl. e. And that, not i. nfrequentLy, ,_s

the case when coinpani_es are party to Li. ti. gatton.

^

^
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^-
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^
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Two potnts T should meriti. on at thi. s stage. Thi. s

Court has not been asked to exerctse any discretion to set

^

.

asi. de the coinpromi. se.

^

235 the Hi. gh Court recogni. sed the existence of such a

di_screti. on where the coinpi:omi. se was wi. thi. n counsel. 's

OStensi. bJ. e authori. ty but outsi. de the scope of hi_s actu;^.,.

authority. The other potnt i. s that T have not sought to

make anything of what may be treated as the nodding assent

of two di_rectors and the company secretary to Mr. PauLi. rig

Q. C. ' s del_,_neati. on o^ the i, ssues (at ICcondi_ti. oni. rig and

icecti. :Etcati_on) so far as concerned the Lessor. Except as T

have meriti. oned, collnseL for the pLai. nti. ffs were content to

treat the presence of these offi. ce, :s as of no signi. fi. cance

:EOT' the purposes of thi. s acti. on.

r~

^

,

P-

Tn Barve

P^

v Phil. Li. s (1956) C. L. R.

F~

F~'

A poi_nt taken by the defendant i. n answer to the

pLai. nti. :E^s' case irisota, c as i_t i. s founded upon OStens, _bLe

authority ,_s that there i. s Do evi. dence of the pLai. nti. f:Es or

thei. r legaL advi_sex's havi. rig i. e. _Led upon some representation

by the defendant that its Legal. representatives had

authori. t. y to coinp, :omi. se. For aLl. we know, so the argument

went, i. t may have been the conduct of some uriauthoictsed

persons such as the two ai. rectors and the company secretary

upon whtch the PI. atnti. ffs' Lawyers rel. i. ed.

i-

P^
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Before deaLi. rig with thi. s submi. SSLon T want to draw

attenti. on to a flaw i_n the PI. eadi. rigs. Both parti. es have

been content to all. ow the questi. on of OStensi_bLe authori. ty

to be debated on the PI. ead, _rigs as they stand, but T doubt i. f

i. t has been properI. y raised. Tn gi. .vi. rig parti. CUI. ars of how

the coinp3:Qini_se was reached, the statement of cLai. in SLmpJ_y

aLl. eges that i. t was entered i. nto by named i_ridi. vi. .dual. s "on

behaLf of" the defendant. Tn my vi_ew thi. s i's su:EELci. ent

onI. y to raise and aLLegati. on of actual_ authori. ty restdi. rig i. n

those i. ridi_vi. dual. s. OStensi_bLe authori. ty, as was ,:i. ghtl. y

poi. rited out by the defendant's counsel. , i. s an exampl. e of

F~

I'

I'

F~

F-

\

F"

F~-

estoppel. by representati. on=

Park Pro ex't, _es (Man aL) Ltd

I

F~

498, 5037 Crabtree-Vi. ckers Pt

Mai. L Adve, cti. si. n

--.

79-803 Robi. nson v T son (1888) 9 N. S. W. R. 2973 and Bowstead

,-

E2. ^SL^^^;.:C 14 Ed. 238-239. Both the representati. on and the

I. e. _i. ance upon it necessary to set TIP a case o1E estoppeL must

be PI. eaded and proved. That was not done here, wi. th the

resuLt that the i, ssue was not properLy de:Ei. ned as i_t shouLd

have been. Whether the evidence and argument suffered as a

restiLt i. t i. s not possi. bLe to say.
^

& Addressi. n

Freeman & Lock ex' v Buckhurst

.

^

(1964) 2 Q. B. 480, 494-495,

^

Ltd

The defendant does not deny that I. t i. nsticucted

Morris F1. etcheic & Cross to defend the summons on its behaLf

and for that purpose to bri. ef COLInseL to appear on the

Co

v AUStiraLi. an D, .icect

^

Pt

I
I

Ltd

^

(above)
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heari. rig of the summons. Tn so doing it he, _d out the fi. rin

and counsel. whom i. t retai. ned as having authori. ty to

coinpi:omi. se the proceedi. rigs. The poi. nt of Mr. Mi. I. dren Q. C. 's

submi. ssi. .on as T understood i. t was that what must be shown i. s

that i. n agreei. .rig to the coinpromi. se wi. th the de^endant's

counsel. , the PI. atnt, _ffs' Lawyer's reLi. ed upon thi. s

representati. on and not upon some other ci. I:'cumstances as, for

exampl. e, a bel. i. e:E that those of the defendant company's

officers present had authortty to agree to the proposed

coinr)Loini. se and had expressl. y authori. sed the defendant's

counseL to enter i. nto i. t. For my part, I: do not thtnk that

so :Eine a di. st5. .nctton to be drawn:the authori. ti. es reqILLre

cf Ebu, :n v Ebu, =n (1974) 4 ALR 4/2 per Carmi. chae, . ,T. at 41.5.

P-

^

^..

^

~~

^~

--

I

^.

Tn a case such as the present it wouLd be enough, T thi. nk,

for the pLai. .nti. ffs to prove that i. n entertrig ,. nto the

coinpJcomi_se they reLi. ed upon the fact of connseL's zetai_Der

by the defendant. T:E rel. Lance upon that fact i. s shown to be

causal. Ly rel. evant to the pLai. nti. ffs' Lawyer's ITavi. rig el. ected

to treat w, _th the defendant's counsel_ then the LegILLrements

of the doct, :i. ne o:E estoppel. are sati_sfi. ed. The Logi. cal_

e>ctens, .on of the defendant's argument I. s that wherever

OStensi. bLe authori. ty is reLi. ed upon i. n cases of thi. s sort,

i. t must be proved by those seeki. rig to do so that they

bel. i_eved the OPPosi. rig party's Lawyer di. d not have express

i. nst, :ucti. ons but was rel_ying excLusi. .veLy upon hi. s generaL

authori. ty. :Et seems to me that such a proposi_ti_on runs

^..

r~

^

I'.

^

,
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^

I
I

^-
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counter to the philosophy expressed i. D ^:^;!^9:13. .I_

that i. t. i, s necessary onI. y to show el. i. a e upo the fa t

that counsel. has been retained by the opposing party without

consi. dertng whether he appeared to be getttng speci. .^i_c

i_nstructi. ons (and from whom) or was relyi. rig on hi. s generaL

authori_ty or some ini. xtnice o^ both.

;~'

F~

I~

^

We know from the admi. SSLon i. inPI. tctt from paragraph

3 of the defence that the coinpromi. se was entered i. nto by

Lawyers acti. rig on behalf of the PI. ai. nti. .ffs (although whi. ch

of them it is nettheic possi_bLe nor important to say) wi_th

collnseL for the defendant. Of consi. derabLe importance to

thi_S i. ssue i_S the admi. SSLon i. n that same paragraph that i. t

who purported to makedefendant' s counsel_ -was counseL

the agreement for coinpromi. .se on the defendant's behaL:E.

This occurred on the second day of the heard_rig o^ the

summons be^ore Nade, c J. dui:,. rig whi. ch the defendant was

represented by these very same Lawyers. Tt. i's tinpossi. bLe to

beLieve that it was merel. y a coi. nci_dence that the

pLai_nti. ffs' Lawyers chose to deaL wi. th them and not somebody

el. .Se. TD my CPLDi. On, as a matter O^ common Sense, T have

suffi. ci. ent evi. dence before me both di. rect and ci. ,:cumstanti. al.

to enabl. e me to concJ. .ude that the PI. ai. nti_ffs' Lawyers rel. Led

upon the fact that Mr. PauLi. rig Q. C. and Mr. T. CouJ_ehan had

been zetai. ned by the defendant 5. n enteri. rig i. nto the

agreement which the di. d with them. Whether they rel. i. ed upon

other matters as weL, . does not seem to me to be the potnt.

P^
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I~

^
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But T have come aLso to the concLusi. .on that the

coinpromi. se was wi. thi. IT the actual. authori. ty of defendant's

counsel_. There was, as T have found, nothi. rig extraneous to

the subject-matter o:E the proceedings be:fore Nade, : .T. in the

terms agreed upon. To ascertai. n whether the compromise was

within counsel. 's tinpl. i. .ed authortty ^. t is only necessary to

consider whether there were any I_tintts PI_aced upon that

authori_ty, ei. .their expressLy or by tinpLi. cati. on, from

circumstances made known to them. Answers gi. ven on behalf

of the de:Eendant to i. riterrogato, :i. es adjni. n, .stei:ed by the

PI_ai. nti. :Efs sat, .sty nie that there were not.

F~

^

I

-~

I .

F'.

--

-^

I~'

Those answers are contained in an atf, _davi. t sworn

by the defendant' s inariagi. rig di. rector, Mr. Marco AureLi. o

Fi. rinocchi. airo. He ave3:s that he i, s duLy authorised to swear

the affi. .aavi. t on the. company's bebai. f. Tt appears from

other documents put i. nto evi. dence that he was one of the two

ori. 95. naL subsci:i. bel:'s to the company when it was formed ,_n

1968. He hol. ds the majority o:E the i_SSLied share cap, _tal. to

which voti. rig I'd. ghts are attached. He is Chairman of the

Board o:E DLLectors. The other shareholders are al. L members

of his tamedlate faintLy, as indeed are the other fi. ve

di. rectors. Tn answer to an i. ritei:,:ogato, :y which asked hi. in to

say whether there were any and i. ^ so what It. inits and/or

picohi_biti. .ons pLaced upon the authority of Morris FLetche, , &

Cross to sett, .e or coinpromi. se the proceedtrigs before Nader

J. , Mr. Fi. rinocchi. airo responded=

^

r~

P-

^

F~

^

"

.-

^

I
,

^
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P-

F~

~-

,^

-~.

"T that Messrs Morris FLetcheic &say

Cross had authori. ty to conduct the
de:Eence of action N0 568 0^ 1.985. No

express authori_ty was gi_ven to the satd
fi. ,:in by the defendant to settLe the satd
acti. on. There was no speci. Etc I. i. in, .tati. on
pLaced upon the sai. d ft, rin's authori. .ty to
conduct the defence of the said acti. on.
T am uriabLe to :EUrthe, c answer thi. s

quest, _on. "

-.

~-

Tn answer to t. he further questi. orig "What i. f any

Lawful. authority had Mr. T. T . PauLi. rig Q. C. and Mr. T.

CollLehan to represent the defendant on 25 October 1985 and,

i. f such authority was in any way Limited how was i. t so

Li. ini. ted" ? , he icepl. i. ed :-,

,^

!

,-.

^

"T say that Messrs Paul. trig QC and
Coul. ehan had the authority of the
defendant to appear in Court on i. ts
bebai. :E in the satd action. There were no

express I. i. in, _tati. ons upon that authori. ty.
T am uriabl. e to further answer thi_s

Trite JCLogato, cy .

P. ^

^

Both of these responses are evasi. ve i. riasmuch as

nei. theI:' i, s a coinpLete answer to the questton asked of the

defendant. The questi. ons were cLea, :I. y designed to gi. ve the

defendant the opportunity to say what i. f any were the Li. ini. ts

on the tinpLi. ed authori. ty of ,. ts counsel. and SOLi. ci. to, :s to

settLe the proceedings. T have no besttatton i. n extracti_rig

from Mr. . Fi. rinocchi. airo' s evasi. ve answers and admi. ssi. on that

there were none. Tn the restiLt, T am sati. sfi. ed that i. t was

wi. thin counsel. 's actual. authori. ty to enter i. nto the

compromise which they did.

^

F^

,

--

,,

^

I
,

F~

^
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^

The compromise was conditional. upon Detapan

agreed. rig to pay an extra $949.92 per month rent. The next

i. ssue to be con^iconted airi. ses out o:E the defendant's refusaL

to admi. t that this condi. ti. on has been fuLfi. Ll. ed. However,

i. n i. ts defence i. t expressLy admits that by Letter date 4

November 1985 Detapan, through i. ts SOLi. ci. to, :s, advi. sea, the

defendant, by i. ts SOLi_ci. to, CS, that Detapan agreed to pay

thi_s addi. ti. onaL rent. Gi. ven thi. s admi. ssi. on, T do not see

how i_t can be argued that the condi. ti. on has not been

sati. s^i. ed .

J^

^.

~A

,-

,^

-~

,

F-

Next it was aLl. eged that an impLi. .ed condi. .ti_on of

the compromise was that the pLai. nti. ffs wonLd conti. nue to

observe and per:EOT'in the covenants and condi. ti. ons contai. ned

in the Lease until. the assi_griment to Detapan was effected.

The PI. ai. nti. ffs ai. d not dispute that they had ^at Led to pay

:EQui: i. nstaLments of rent, begi_rini. rig wtth one due on 6

November 1,985. Other aLLeged breaches were di. sputed; i. t i, s

not necessary for IP. e to deaL with them to dtspose of thi. s

potnt. Tt was argued that a consequence of these breaches

was that the PI. ai. nti. .ffs were not entitled to enforce the

defendant's promi. se to 91. ve i_ts consent to the proposed

assi_griment.

,-.

^

I

F.

,-.

,-

^

^-

^

I
I

in contractuaL arrangements were fuLLy consi. dered i. n CodeL:Ea

^.

The circumstances i. n which terms are to be impLi_ed

,^

35



I"

,-

Construct, _on Pt

P^

149 C. L. R. 337, see parti_CUI_arl. y the judgment of Mason .T. at

345 to 347. To di. spose of this de^ence it is enough to say

no term such as that contended :EOT' is necessary to gi. ve the

coinpromi. se bustness e:Efi. .cacy. Tt i. s qui. te capabl. e of

stand, .rig by i. tseLf. The defendant's ri. ght to have the ,Lease

covenants observed and fuL:Ei. LLed were preserved by the Lease

i. tseLf. The OPPoi:tuni. ty to make it a condi. ti. on of the

coinpromi_se that consent wouLd onI. y be forthcomi_rig if there

were no further breaches was not avai. Led of. Tn these

ci. rcumstances, i. t i. s not for thi_s Court to add an addi. ti. onaL

term, especi. aLl. y when there i, s no reason to suspect that the

parti. .es may not have del. i. berateLy reficai. ned from dotng so

themseLves. Perhaps i. t shouLd be potnted out that i. t

appears to have been contempl. ated by the parti. es when the

terms of settLement were announced that onLy a ^ew days

wonl. d eJ_apse before a transfer wi. th the defendant's consent

endorsed on I. t woul. d be i. .n the hands of the pLai. nt, _f^s'

SOLi. ci. to, :. The prospect o:E substanti. al. breaches occurring

i. n the meanti. me ,. s unLi. keLy to have been of great concern.

Tt i, s onLy because the defendant chose to renege on the

coinpJ:Qini. se that so much ti. me has now eLapsed and the

breaches o:E whi. ch the defendant now coinpLai. ns been a, _lowed

to occur.

^

,..

Ltd

^

v State Rat, _ Authori. t

I~'

^

P-.

of

.-.

SW (1982)

r~

P^.

I~'

-^

^

^

I
,

^

^
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^

^
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The defendant resisted the grant of speci. tic

performance on a number of grounds. One that was persi_sted

tn was that the coinpromi. se agreement was now tinpossi. bLe to

per:ECLm. Thi. s, i. t was satd, was because Detapan was no

Longer obj. i. ged to proceed with the purchase of the business

or, aLte, mati. .veLy, di_d not triterid to. T have aLready sai. d

that T am sati. SEi. ed on the evi_dence before me that the

agreement between the PI. ai. nti. f:Es and Detapan i, s sti. LL on

foot. Even i_f Detapan has expressed some reluctance to

proceed to the coinpLeti. on T do not thi_nk that thi. s Court i. n

exerci. se of its atscreti. on shotiLd use that asthe proper

basts ^or denytng the pLai. nti. ffs' rel. i. .ef to whi. ch they are

otherwi. se enti. tLed. To do so wouLd pre-erupt whatever ri. ghts

the pLai. nt, _ffs may have to enforce thetJc bargai. n wi. th

Detapan.

F-

^

.

^

I .

--

.

^

I

=-

F~

-.

r

Four days into final. addresses counsel. for the

pLai. nti. .ffs obtai. ned Leave to amend the statement of cLa, .in to

aLl. ege that the pLai_nti. .ffs are and have always been ready,

wi. LL5_rig and abLe to coinpLete their obLi. gattons under the

coinp, :Qini. se agreement. At Do stage has the defence been

drawn to put any of these matters i. n :. ssue. Tn substance,

what reinai_ns for the pLai. nttf:Es to do under the compromise

i. S to "Icecti_fy" the premi. seS to a condi. ti. On Sati. SEactOry to

the vari. ous statutory authortti. es such that those

authori. ties WILL al. low the premi. ses to open ^or zetai. }

^

^

^

I'

I
,

^

I~
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I~

I

I~'

^

trade, and upon coinpl. eti_on of the saLe to Detapan to pay

$20,000 from the proceeds i. nto Mori:'i. s F1. etche, , & Cross'

trust account as securtty for the performance of the

recti. Etcati. on work.

F~'

^

.

^

Tt i, s weLL estabLi. shed that to obtai. n spec, .fi. q

performance i. n the orthodox sense a PI. ai. nti. ff must be ready,

wi. I. Li. rig and abl. e to perform hi. s part of the bargai-ns Is^.^}.^:.._IL

^

r~

^.^. 91.5L^.^.^.^. ( 1923 ) 32 C .L. R. 22 ; Mehmet v Benson (1.965) 113

I

P-.

C. L. R. 295, 307 to 3093 and see the atscussi. on of thi. s topi. c

i. n Meaghe, :, Gullrrnow & Lehane, E ui. t

^-

Tn some juri. sdi. cti. .ons i. t i. s sti. 1.1.ed. pairs. 2023 to 2025.

necessary for the pLai. .nti. :E:E to pLead readi. ness etc. , but not

where there are rules o:E court i. n terms si. rutLa, c to those

meriti. oned by Hi. 99i. ns J. i_n Bai. J:d v 11a xi. i. .I. i. s (1925) 37

^

I

C. L. R. 321, 330 to 331:

,.-

"Under the QueensLand RILLes and these
pLeadi. rigs, there was no i. SSLie 30i. ned on
the subject o:E readi. ness and wi. I, LLngness.
Under Order XXTT. , ,:. 12, an avea:merit of
the performance or occurrence of aLl.
conditions precedent necessary i. s i. inPI. i. ed
(not expressed) in the statement of cl. ai. in
(see Form XTT. , "statement of cJ_at. in";

F~

Doctrines & Reinedi. es 2

^

Wi. I. son & Grabam's Su reine Court Picacti. ce

,^

p. 498); and when the performance or
occurrence i. s dented, the cond, _ti. on
precedent must be di. sti. .nctLy speci. fi. ed in
the. defence. The defendants must (under
r. 1.4) ratse by the defence aLJ. matters of
fact whi. ch show that the cLa^. in of the

PI. atnti. .:Efs is not mai. ntai. nabLe; and all.
grounds of defence must be PI. eaded whi. ch,
i. f riot ratsed, wouJ. d be Li. ke, .y to take
the PI. atnti. ffs by surpici. se. The defence

I
,

^
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^

F~

^

,

^

--

here mereJ. y deni. ed al. I. the al. I. e ati. ons of
the statement of cLai. in (not the
i. inPI. i. cat^_ons); there was no issue, and,
there:Eo, :e, no need o^ a fi_natng, as to
readi. ness and WILLi. 1/9ness; and, i. n my
opi. ni. on, Do evi. dence was even admi. ssi. .bLe,
on that mere subject, at the tici. al. ."

^

Tn the Northern TeX'JCLtoi:y Order 23 Rul. es 14 and 1.5

do the work of the two Queensland rul. es referred to by

Hi. 99i_ns J. Despi. te havi. rig been amended severaL ti. mes, the

defence i_n this case has never raised the i, ssIle of the

pLai. .ntt:Efs' readi. ness, WILLtngness or abi. Ltty to perform.

lit does purport to "put i_n i, ssue general_,_y al. ,.. facts

aLl. eged, whether expressl. y or by tinpLtcati. on, i_n the

Statement o:E CJ. aim", but thi. s does riot sati. sty RILLes 14 and

153 further, i. t offends RULe 17 whi. ch speci. .Etcal. I_y prohi. bi_ts

setttng an "ambush" by so unspec, .. fi. c a traverse. Even now

the de:tendant has sti. .LL not sought to amend i, ts defence to

deny the PI. atnti. f:E' s aL, .. egati. on of readi. ness etc.

^

.

r~

,-

-^

F'

^

^

This may seem a techn, _cal. basts upon which to

di. spose of the matter, but T am not sati_sfi. ed that the

Tn the vastPI. atnti. tfs have not waLked i. ITto a trap.

majortty o^ sui. ts :EOT' specific performance there i, s not

questton of the PI_ai. nti. ffs readi. ness, wi. 1.1. i. rigness or abi. 1.1. ty

to perform; i. t i. s aJ. most al. ways the de^endant's atti. tude

that ,_s i. n questton. The PI. atnti. ffs' wi_LLi. rigness i. s to a

si. gritfi. .cant degree demonstrated by thetic i. nsti_tuti. rig

P^

^

^

I
I

^
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^

I

F-.

I

proceedi. rigs and prosecuti. rig them wi. th vigour: see ALam v

Preston (1938) 38 S. R. (N. S. W. ) 475. Tt i, s JCLght, i. n my

P^

vi. ew, that the rILLes re^I. ect thi. s si. tuat. i. on. Tt may weLL

have been the case here that the ^uicthest thi. rig ^rom the

PI. ai. nt, _ffs' ini. rids was thetic own postti. .on i. n rel. ati. on to the

performance o:E the coinpi:Qini. se. T do not know. More

tinportant, .y, T do not know whether the PI. at. nti. ffs may have

given evi. dence to prove that they for thetic part were ready,

wi. LLi. rig and abLe to perform had these matters been clearl. y

caLLed ,. nto questton before the evi_dence ci. OSed. The

justi. Ce Of the SLtuatton requires that I: deal. wi. th the potnt

accordi. rig to the ruLes.

--

,^

.

-..

,-.

L

.

^

I

^

For these reasons i. t i, s not reaLl. y necessary :Eo, : me

to deal. with another argument addressed to me by counsel_ for

the pLai. nttffs on thi. s issue. He referred me to the

F~

r~

deci. SLon of Long Tnnes J. i. n S dne

Ltd

-^

(N. S. W. ) 458 where hi. s Honour bel. d that in a suit to compel.

the performance i. n speci. e of a parttcuLar term of an

executed contract it i, s unnecessary for the plainti. :Ef to

aver and prove hi. s readiness and wi. I_Li. rigness to perform the

contract. As to what hi. s Honour meant by an executed

contract he sai. d=

v Hawkesbur

,-

^

*

Dai. r

F-

^

& Tce SOCi. et

I
I

Consumers Mt. I. k & Tce Co

^

"There i. s a CTass of sui_ts I. n thi. s Court,
known as suits for speci. tic performance
o:E executory agreements, whi. ch agreements

Ltd (1931) 31 S. R.
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-.

^

r~

,-.

L

^

are not intended between the parti. es to
the the ti_naL instruments Legti, _attrig
the^_r mutual. reLati. ons under thei. r

contracts. We cal. I. those executory
contracts as di. st, .. nct from executed
contracts= and we cal_I. those contracts

'executed' i. n whi. ch that has al. ,:eady been
done which wi. I. L ^i. naLLy deterini. ne and
settle the rel_attve post. ti. ons of the
parti. es, so that nothi. rig eLse reinai. ns to
be done for that parti_cuLa, c purpose. "
(462) .

^

^

^

The di. st:Lncti. on i, s aLso discussed i. D ,^SII^:^:C

Doctri. nes & Reinedi. es (ci. ted above) at pars. 2001 to 2004.

I

--

Superftci. aLLy i_t may seem there ,_s a ready coinpa, :i. son

between what i. n everyday practi_ce typi. fi. es an executory

contract, namel. y an agreement to assure an i. rite, :est i. n Land,

wi. th an agreement by a Lessor to consent to the assi. griment

o^ a Lease upon terms. But, upon cLoseic exami. nati. .on the

:EaLLs down when i. t i, s seen that the ofcoinparLson 93. vLng

consent i. n no way aLtei:s the POSi. ti. on of the parties in

rel. ati. on to one another ei_theIC under the coinp, :omJ. se

agreement or the Lease. Tt does not of itself e^fect and

assi. griment and, i. f and when the assi. griment goes through, the

rel. attonshi. p between the Lessor and the assi. gnoi: reinai. ns

essenti. aLLy the same= WoodfaLL, LandLOJ:a & Tenant 28 ed.

F~

^

I'~

F~'

.

F~

-~

^-

pars. I-1750. Tf thi. s v, .ew be correct, then the judgment of

Long Tnnes J. i, s at, cect authori. ty :EOT the proposi. ti. on that

the PI. ai, nti. f:Es do not have to prove thei. I:' readi. ness and

abi. Li. ty i. n t. hi. s case.

,

,

-^

^

I
,

.

^

--
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.F~'

^

^

Fi. naJ_,_y, I: come to the defendant's submi. ss:. on that

spectfi. c per^ormance ought riot be granted because of the

futi. I_i. ty of maki. rig such an order. The bases on thi. s

submi. ssi. on were (1) breaches of the Lease covenants whi. ch

had occurred si. rice the coinpromi. se was entered i. nto; and (2)

the Lessor's Intention to fortei. t the term and re-entel: into

o:E the prem, .ses. As to the Latter, T ampossessL. on

sati. s^Led that i. t i, s the Lessor's tritenti. on to re-enter just

as soon as he~i, s permi. tted to do so. Evidence was put

before me that on 1.7 February 1,986 the defendant i_ssued a

wrtt out of thi. s Court (No. 84 of 1986) CTai. ini. rig possessi. on

This i_n i_tseLf may amountand served i. t on the pLai. nti. ffs.

,-.

^

,-

I~'

^~

-^

^

to a re-entrys

Servi_ces Ltd. 11970j 2 ALL E. R. 795.

.-.

I'

possession in the present acti. on was formaLLy wi. thdrawn when

i. t became apparent that authori. ty to give the notices upon

which it was founded couLd not be proved.

,^

Canas Pro ex't

P^

Tn thi. s action the defendant rel. Led upon all_eged

breaches o^ two covenants to demonstrate i. ts xi. ght to

forfed. t the Lease: the covenant to pay rent, and what was

cJ. atmed to be a covenant to carry on the bustness of a

supermarket on the premi_ses. Thi. s Latter covenant, i. t was

argued, i. s the one capabl. e of bei. rig speLLed out o^ CLauses

I(b) and (c) and Ttem H i. n the F'i. r'st ScheduLe to the Lease.

-.

^

Co

,

^

Ltd V 1<. L

-^

A countercLai. in for

I
I

.

^.

Tel. ev, _SLon

^-
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F~

^

P-

That the pLai_nl=i. ffs have defauLted in payi. rig the

last four ,_nstaLments of rent i. s not atsputed. They have

now made an appl. i. cati. on for rel. i. ef agai. nst fortei. ture in

action number 84 0^ 1986. This was not done unti. L after the

cLose of addresses i. n the proceedtrigs before me, but the

possi. bi. lity of such an appLi. cati. on being made was

foreshadowed i_n addresses. The pLai. nti. :Efs have SLnce sought

to re-open the evi. dence to enabLe them to prove that they

have Tai. sea the money necessary to pay the arrears of rent.

Thei. ,: appLi. cati. on ,_s opposed by the defendant, whi. ch argues

no suffi. ci_ent ground for re-opening has been shown. Senior

counseL for the defendant has al. so foreshadowed the

possi. bi. I. i. ty of cal_Li. rig evi. dence i. n repLy, i. nstanci. rig

evi. dence about possi. bl. e acts of bankruptcy on the part of

the PI. ai. nti. .:Efs. Tn add, .ti_on, he i_ridi. .cated. i. ^ the evi. dence

was admi. tted then the defendant wo\ILd appl. y to have the

heartng of the appLi_cation for reLi. ef agai. nst for^ei. .tui:e

brought forward.

^

^.

--

--

F~

P-.

,-.

^-

F~

I'~

,^

,^

Cl. ause I(b) contai. ns a covenant that "the Lessee

wLLL not use the dem^. sed premi_ses for any purpose other than

those set out i. n Ttem H of the F1. rst ScheduLe" wi. .thout the

consent o^ the Lessor. The purposes set out i. n :Ltem H are

"Supermarket and Storage". The covenant i. n Cl. allse I(c)

provi. des that "the Lessee wi. Ll. conduct i. ts bustness on the

demised premi. ses in an orderly and respectabl. e manner and

F-

*

P-.

--

I
I

-..
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I^

.

wi. LL not do or suffer to be done in about theupon or

demi_sed premises or any part thereof any act matter or thi. rig

which shaLL or may be or become a Legal. nutsance to the

The defendant contends that these clausesLessor

tinpose an obl. i. gati. on on the PI. atnti_f^s to carry on a

supermarket bust. ness on the premises du, :i. rig the term of the

Lease .

^

~-

^-

. . .

I~'

,,

^

Tt appears that the PI. ai_nti. ffs ceased trading as

Long ago as before 24 September 1985; on that date the

defendant's SOLi. c, _torS gave WEi. .tten noti. Ce to them

coinpLai. .ni. rig of the ^act. Respondi. rig to thi. s and a stint. Lax'

noti_ce, Mr. Bari: wrote to the defendant's SOLi. ci. toi: on 7

October 1985 admi. tti. rig that the busi. ness had been cLosed

pendi. rig coinpl. eti. on .of the sal. e and, i. n effect, that i. t had

to cLose i. t whi. Lst works were car, :i. ed out onbeen necessary

the premi. ses. This state o:E atfai. r's must have conti. nued up

linti. I. 25 October 1985 when Mr. PalLl. ing Q. C. on bebai. f of the

defendant toLd my brother Nade, : of the "l. orig pertod that

thi. s supermarket has been cLosed". To put the matter i. n

some sort o^ perspecti. ve then, the defendant entered I. nto a

coinpromi. se knowing the business was cLosed and would not

Tndeed, on theuntiL the new tenant was i. n.re-open

adm, _SSLOn of i_tS Own counsel. it coULd not re-open until. Some

agreement had been reached about the atrcondi. ti. ontrig.

navi. rig refused to honour ,. ts undertaking to give its consent

P-

-^

--

--

^.

F~

^

,^

,-
I

F~
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F~

,^

and havi. rig thus protracted i. nordi. natel. y the pertod of

cLosui:e, i. t now asks thts Court to exerci. se its discreti. on

agai. nst compel. I. i. rig it to perform its promise because o:E that

very circumstance. Putting aside the question of any waiver

or estoppeL that ini. ght artse from i. ts conduct i. n this

regard, and assumi. rig that the Lease does require the

pLa, _nti_ffs to carry on the bustness, T am of the opi. ni. on

that, i. n consi. deri. rig an appLi. .cati. .on for rel. i. ef against

forfed. ture where the forfei. tui:e was based suchupon any

ground, the defendant's conduct wouJ. d wetgh very heavi. I. y

indeed with this Court. For a di. scussi. .on on the hi. story and

scope of the juri. .sdi. .ctton to grant rel. i. ef agai. nst ^orfettu, re

,^

F~

--

F'-

P-

,^

^-

see Shi. ,_oh S tnners Ltd

generaLLy WoodfaLL (op. ci. t. ) at I. -1920.

^

bustnessT do not thi_nk that a covenant to carry on

can be speL, _ed out o:E CLause I(b). Tt is negat. i. ve i. n form.

The true rul. .e ,. s, T bel. i. eve, stated i. n WoodfaLl. (op. ci. t. ),

I~'

^

"A covenant by a tenant not to use the premi. ses ^or any

other purpose than a speci. :fited business does not compel. the

tenant to carry on that bustness" (par. I-121.8). See al. so

^

v Hardi. n

,-.

AUStraLi. .an Sa:Eewa

*

DeveLo merit Pt

^

(1973) A. C. 6913 and see

LandLord Tenant 8 ed. at 1.15, 234 to 235.

^

I
,

,

F'.

Stores Pt

Ltd

I~~

(1974) V. R. 268, 271 to 273; and E'oa,

Ltd v TOOL'ak Vi. I. La e

45



,-.-

F~

r~

Pt

cited in argument can be di. sti. rigui. shed on the basi_s that

there the covenant was both positive and negative i. n :EOT'in

or so hi. s Honour seems to have bel_d (498). CLause I(c) is

postti_ve i_n form and the de^endant's submi. ssi. on that an

atfirmati. ve obl. i. gati. on to carry on business i, s contained

wi. th, .n i_t appears to be supported by the House of Lords'

deci. SLon i. n CharLesworth v Watson (1906) A. C. 14. There the

^

Ltd

The deci. s, .on o^ BLackburn J. i. n Perr man St

~-

v The CommonweaLth (1973) 21 F. I. ,. R. 497 whi. ch was

,^.

,

^

lessees of a coal. mine covenanted that they woul. d at all.

ti. mes duri_rig the term fatrJ_y, dul. y and honestI. y wi_n work and

get the whol. e of the demised seam in a proper and

workmanl. i. ke manner. ,:t was heLd, i. n ef^ect, that the words

"wtn work and get" were not mereLy there to provi. de

somethi. rig for the associated adverbs to qual. i. ^y, but

themseLves tinpoi:ted a substanti. .ve obLi. gati. on. However, the

post. ti. ve aspect of the covenant i. n that case was much less a

matter of form than i. t i, s here, and there was the added

consi. derati. on that 11nLess coal_ was won the Lessor would

recei. ve onI_y a nominal. dead rent.

I'

^.

I

F'

^

C Jail:'

I~

^

F~

T do riot thi_nk the fact that CLatLse I(c) i, s

postti. ve i. n form concludes the matter. Nor do T beLi. eve

that dectsi. ons i_nvoLvi. rig the trite, :pretat, .on of other Lease

covenants at other times in other PI. aces are of much

assi_stance. Essent, _al. ,_y, what T fi. rid remarkabLe i. s the i. dea
F~

,-

I
I

F-

--
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^

that a corium. ei:ci. aL Lawyer today wouJ. d adopt the form of words

th, _s sub-clause ,.:E he wi. shed to create soused to

F~

open

SLnguLa, : and urict11aLi. :Ei. ed an ob1.5.9ati. On as requi. Icing the

Lessee to carry on busi. ness. The fact ,. s that i. n ordinary

usage peopl. e do express negati. ve obLtgati. ons in post. ti. ve

there i. s nothi_rig unusuaL about that. At the very

least T would have expected to fi_rid the obj. i. gati. .on to

conduct the bustness separated from the orderLy and

respectabl. e requirement by the conjuncti. ve phrase "and wi. 1.1.

do so" or some eq1/5_vaLent. The matn focus of the sub-cLause

appears to be the manner of carrytrig on the business and the

avoi. dance of nui. sances and I'd_sks. a:f it had been triterided

to obLi. ge the Lessee to use the premi. ses for the purposes

stated i_n Ttem H then the more natural. way of achi_evi. rig that

resuLt wonLd have been to case Clause I(b) in a post. ti. ve

form. Tn the fi. nal. ariaLysi. s, CLause I(c) i, s as conststent

wi. th an assumption that the premi. ses wouLd be used for

bustness purposes v7tthout i. ritendi. rig to create an obl. i. gati. .on

to do so as i. t i. s wi. th an tritenti. .on to create such an

P^

r~

I

terms

^

.

^

^.

^

^

^

obLi. gati. on .

=.

T was not referred to nor have T been able to fi_rid

any other provi. si. on i. n the Lease that throws any Li. ght on

the probLem. CLause 9 contai. ns an indicati. on that the

lessor may have a wider commercial. i. riterest i. n the shoppi. rig

centre i. n which the supermarket i. s Located, but wi. thout more
^

I
I

F~

.^
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^

that begs rather than answers the questi. on of whether the

de:Eendant was abLe to get the Lessees to covenant to carry

on the supermarket bustness. Tn the resu, .t, but not wi. thout

hesi. tati. on, T tend to the vi. ew that the Lease contai. ns no

covenant to carry on the supermarket bustness. Tf T had

known more about the surroundi. rig CLI:'cumstances, parti. CLIl. arl. y

the condi. ti. on of the premises when the lessees took

possessi. on, T rutght have been assi. sted by that knowl. edge i. n

consticILLng these covenants.

^

^

^

^

^

^

But even I. ^ T am wrong i. n thi. s conc, _usi. on, then :EQ, :

reasons T have stated T do not t. ITi. nk specific performance

shouLd be refused because o^ the pLai. nti. CES' fatJ_IXJ:e to

carry on bustness. Tn its acti. on for possession the

defendant has got to overcome any questton of waiver or

estoppel. that i. ts past conduct may have gi. ven xi. se Co. More

important i. s the questi_on o:E how t. hi_s Court wi. l. I. react to

the pLa, .nti. ffs' appL, .cati. on ^or reLi. ef agai_nst forfei. tui:e i. n

^-

.^

F~

^

the I. i. ght of the defendant's conduct:

Performance 6 ed. pars. 961 to 968.

^

^

*

very usefuL di. scussi. on of fliti. I. i. ty as a ground for refusing

speci. ^i_c per:EOT'mance In ^. I^!;:C, ^I^^. 2 ed. at

L26 to 1.30 (and i_n reLati. on to i. njuncti. ons at 388 to 390).

^

T was re:Eer, :ed by counseL for the pLai. nt, .f:Es to the

I
,

There the Learned author potnts out that i. f the futi. 1.5. ty of

^~

see Fr on S eci. .^i. c
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I~'

order, _rig speci. fi. c performance i. s not certai. n, other

discreti_onary consi. derati. .ons may be taken account of. T am

not in a postti. on to say that the defendant must succeed i. n

i. ts Latest round of ejectment. proceedi. rigs. The Lease

of certain wrt. tten notices before athe gLVLngrequLres

re-entry can be effected. They have to be author'i. sed by the

company. PI. atnLy some earLi. er ones emanati. rig from the

de:EerLdant's SOLi. ci. tor's' of^i. ce were not. I: am not prepared

to make any assumpti. ons about the defendant's prospects of

succeeding i. n the new proceedtrigs. More i. inportantLy

however, on the materI. al. before me, di. SCOunt the :Eresh

evi. dence which the pLai_nti. ffs wi. sh to introduce (save that

whi. ch i. s a matter of record, nameLy the acti. on for rel. I. ef

agai. .nst fortei. tu, :e), T woul. .d not be prepared at thi. s stage

to ^orecast the outcome of the pLai. nti. .ffs' appl. i. cati. .on for

rel. i. ef. against ifo, :^ei. ture .

^

I

^

--

F'

.

^

^

F-

L

How should the Court exe, :ci. se i. ts di. sciceti. on? Let

us review the facts. The defendant has refused to honour a

compromise entered into by sentoi: and juni. or counsel. on its

behaLf the terms of whi. ch were solemnLy announced be:EOT'e

thi. s Court i. n the presence of the company's SOLi. ci. to, ,, I. ts

secretary and two of I. ts di. rectors, both member's o:E Mr.

Marco A. Fi. rinocchi. ai:0's :Earni. I. y. At the ti. me the supermarket

was temporaJ:i. Ly cl. OSed. Tt was not proposed to re-open i_t

linti. I. the saLe had been coinpLeted. Tt could not re-open

^

^

^

^

^

I
I

P^

49



^

^

,

F~

wi. thout aircondi. ti. oni_rig. There coul. d not no aircondtti. oni. rig

wi. .thout the Lessor's agreement. The sal. e coul. a not be

coinpl. eted wi. thout the Lessor's consent. These thi. rigs were

aLJ. known to the lessor at the time. T:E its management had

acted honourabl. y, there i, s no reason to suppose that any of

the breaches of which it now coinpLai. ns wouLd have occu^Iced.

Tn the pecuJ_talc ci. i:cumst. ances of thi. s case they shouLd be

regarded as largely i. ^ not exclusively its own making.

^

^

^

^ T am not sati. sfi. ed that damages woul. d be an

adequate remedy. T am sati. SEi. ed that the pLai. .nti. ffs

earnestly desi. re to coinpl. ete the sale of their bus, .ness and

bel. i. .eve they wouLd be consi. derabLy disadvantaged ,_f they

were Itini_ted to damages. :Lt seems that a settJ. ement wouLd

bri. rig a more i. minedLate SOLuti. on to thetic pressing fi. nanctaJ. .

picobl. erus. IC do not thi. nk thi. s Court ought to deLay :EQr one

ini. nute more than is necessary i. n pronounci. rig the rel. Let to

wh, _ch the pLai. nti. ffs are enti. tl. ed - reLi_ef to whi. ch they

were enti. tLed from 24 hours after the receipt in MOX',:,. s

FLetcher & Cross' 0^fi. .ce of the Letter from Detapan's

SOLi. ci. tors dated 4 November 1985 in which that company

agreed to pay the addi. ti. onal. rent ^or the ai_rcondi. ti. .oni. rig.

^

F~

,^

P-.

,-

F^

*

^

The Court orders that the de^endant forthwi_th

endorse its consent on the Memorandum of Transfer of Lease

forwarded to i. ts SOLi. ci. tors under cover of Mr. Bar, :'s Letter

dated 28 October 1,985 and return i. t to Mr. Bar, :.

^

I
I

^

I

,^
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^

~-

The PI. ai. nti_ffs have Liberty to appl. y on 24 hours

noti. ce for any further orders that may be Legui_red to g, .ve

elffect to thi. s order.

F^

F~

-..

There WILL be judgment for the defendant i. n the sum

of $15,832.00 on i. ts countercLai. in for arrears of rent due i. n

the months of November and December 1985 and January and

February 1986.

P^

^

,

^.

The heartng of the cl. atms for damages in thi. s

acti. o11 and the defendant's countercLai. in for damages and

triterest are adjourned to take their pLace :in the ordi. nary

Li. st o:E cases awai. t, _rig tici. al. .

,

^

The pLai. nt, .. f:Es may appl. y on 24 hours notice for

deci. airatoi:y reLi. ef wi. th respect o:E the constructi. on of the

entered into between themseJ_ves and the defendantcoinp, :omLse

on 25 October 1,985 so far as that agreement concerns any

obLi. gati_on on the part of the defendant to provi. de

aircondi. ti. oni. rig .

F~

^

,^

,-

^

The defendant i, s ordered to pay the pLai. nti. ffs'

costs of and i. nci. dental. to the issues tici. ed in this acti. on

so ^aJ:.

..^

^

I

costs .

^

T wi. Ll. hear counseL on the questton of any reserved

^-
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