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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 
 

 Darwin Port Authority & Ors v Anti-Discrimination Commissioner  

[1999] NTSC 8 

No. 172 of 1998 (9818282) 

 

 

 BETWEEN: 

 

 DARWIN PORT AUTHORITY 

 First Plaintiff 

 

 AND: 

 

 DICK ADEY 

  Second Plaintiff 

 

 AND: 

 

 DANNY GREIG 

  Third Plaintiff 

 

 AND: 

 

 THE ANTI-DISCRIMINATION 

COMMISSIONER 

 Defendant 

 

CORAM: BAILEY J 

 

REASONS FOR JUDGMENT 

 

(Delivered 9 February 1999) 

 

Background 

[1] In these proceedings the plaintiffs seek remedies, in the nature of 

mandamus, to direct the defendant to determine three matters in connection 

with proceedings under the Anti-Discrimination Act (“the Act”). 
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[2] The proceedings under the Act were initiated by a complaint from an 

employee of the first plaintiff (the Darwin Port Authority) against the first 

plaintiff  and two individuals (the second and third plaintiffs, who are 

employed in supervisory capacities by the Darwin Port Authority), alleging 

discrimination on the grounds of race and trade union activity in the area of 

work (see s19(1), s20, s28 and s31 of the Act). 

[3] The history of the complaint made against the plaintiffs may be summarised 

as follows: 

(a) on 8 October 1997, a delegate of the defendant received a written 

complaint of discrimination on the basis of race and trade union 

activity against the three plaintiffs;  

(b) on 14 October 1997, pursuant to s66 of the Act, the defendant’s 

delegate accepted the complaint and notified the complainant of that 

decision; 

(c) on 17 October 1997, the defendant’s delegate served each of the 

three plaintiffs with a letter setting out the complainant’s allegations, 

together with a general description of the relevant law and the 

procedure for handling complaints under the Act; 

(d) on 6 November 1997, the defendant’s delegate received and accepted 

from the complainant a complaint of victimisation by the first and 

second plaintiffs; 
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(e) on 17 November 1997, the defendant’s delegate received a written 

response on behalf of the three plaintiffs to the complainant’s 

allegations of discrimination; the response denied the allegations of 

discrimination and, inter alia, sought further  and better particulars of 

the complainant’s allegations of discrimination, victimisation and 

“sledging”; 

(f) on 25 November 1997, the plaintiffs were served with the 

complainant’s allegations of victimisation (see (d) above);  

(g) on 10 December 1997, the defendant’s delegate received a written 

response on behalf of the plaintiffs to the complainant’s allegations 

of victimisation;  

(h) on 12 December 1997, the defendant’s delegate received a complaint 

of further victimisation against the complainant by the  plaintiffs; 

(i) on 15 December 1997, the plaintiffs were served with the 

complainant’s further allegations of victimisation ((h) above);  

(j) on 6 January 1998, the defendant’s delegate received ‘final’ 

responses on behalf of the plaintiffs to the complainant’s allegations 

of discrimination and victimisation;  

(k) between 20 January 1998 and 6 February 1998, witnesses nominated 

by the complainant were interviewed by the defendant’s delegate;  
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(l) on 30 June 1998, the defendant’s delegate conducted a “settlement 

conference” (ie, an informal attempt to resolve a complaint) with a 

representative of the first plaintiff (Mr Arthur Boland, who also 

represented the second and third plaintiffs) and the complainant 

(accompanied by his legal adviser); 

(m) at the conclusion of the settlement conference, no satisfactory 

agreement having been reached between the parties, the complainant 

made a written request pursuant to s84 of the Act for the defendant 

to conduct a hearing of the complaint; 

(n)  on 3 July 1998, the defendant was advised that the complainant had 

made a request for the defendant to conduct a hearing of the 

complaint, and was provided with a report prepared by the 

defendant’s delegate pursuant to s77 of the Act;  

(o) on 20 July 1998, the defendant, in accordance with her usual 

practice, conducted a directions hearing; 

(p) at the directions hearing, the defendant fixed the hearing date for the 

complaint as 15 September 1998; directed the complainant to file 

points of claim by 17 August 1998; directed the respondents to file 

points of defence by 31 August 1998, and directed the complainant 

to file any reply by 7 September 1998; 
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(q) on 18 August 1998, the defendant received points of claim from the 

complainant; it is accepted that the plaintiffs were served with the  

points of claim on or around that date; 

(r) on 24 August 1998, each of the three plaintiffs wrote to the 

defendant seeking to be allowed to be legally represented at the 

hearing fixed for 15 September 1998; 

(s) on 31 August 1998, the defendant wrote to each of the three 

plaintiffs suggesting a ‘round-table conference’ be held on 

2 September 1998; 

(t) the defendant suggested the round-table conference be chaired by the 

defendant’s Registrar, with counsel assisting the defendant and all 

parties present with a view to informally discussing the witnesses to 

be called at the hearing, the evidence likely to be given, and the 

procedure of the hearing generally; and  

(u) on 1 September 1998, the plaintiffs commenced the present 

proceedings before this Court. 

[4] The three matters which the plaintiffs seek to have the defendant ordered to 

determine are: 

(i) an application by the plaintiffs for reasonable and proper particulars 

of the complaints made against the plaintiffs;  
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(ii) applications (pursuant to s62 and/or s95 of the Act) by each of the 

plaintiffs to be legally represented in the proceedings before the 

defendant; and 

(iii) whether, pursuant to s76 of the Act, there is prima facie evidence to 

substantiate the allegation of prohibited conduct in the complaint 

prior to proceeding to a hearing of the complaint. 

[5] In general terms, the plaintiffs submit that the defendant has failed to afford 

them natural justice (or procedural fairness as it is now known: see 

Ainsworth v Criminal Justice Commission (1992) 66 ALJR 271 and, in 

relation to the defendant’s failure to determine whether there is prima facie 

evidence to substantiate the allegations of prohibited conduct prior to 

proceeding to a hearing, it is contended that the defendant has misconstrued 

the combined effect of s76 and s84 of the Act. 

The Plaintiff’s requests for particulars  

[6] On behalf of the plaintiffs, Mr Lisson submitted that, despite several 

requests by the plaintiffs for particulars of the complaints against them, such 

particulars have not been forthcoming.  In Mr Lisson's submission, the 

plaintiffs are prejudiced by the failure of the defendant to require the 

complainant to provide further and better particulars of his complaints in 

that the plaintiffs cannot fully and properly prepare their defence prior to 

the hearing. 
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[7] In support of his submission that the defendant is obliged to require 

appropriate particulars of a complaint from a complainant, and to provide 

them to those who are the subject of the complaint, Mr  Lisson referred to the 

observations of Martin CJ in Dew v The Delegate of the Anti-Discrimination 

Commissioner, (unreported, Supreme Court of the Northern Territory, 

20 February 1996).  In that case Martin CJ adopted (at p29) the observations 

of Nathan J in R v Equal Opportunity Board and Anor. Ex parte Burns and 

Anor. [1985] VR 317 at 324: 

“A body bound by the rules of natural justice is obliged to make 

known to the persons against whom a complaint is made the nature 

and scope of an alleged breach or offence. … The Commissioner, in 

complying with the rules of natural justice, must provide the person 

complained against with sufficient details of the alleged breaches or 

offences, the dates on which they occurred, the parties involved and 

the substantive elements of the offences such as are consistent with 

the duties of a proper informant.  It does not require the degree of 

particularity as is required under the Supreme Court Rules.” 

[8] I also, with respect, endorse those observations, but as with Martin CJ in 

Dew (supra), would also emphasise the legislative directions to the 

defendant in the Act to carry out investigations “with as little formality and 

technicality, and with as much expedition as the requirements of [the] Act 

and a proper consideration of the matters” permit (s75(2)).  Similarly, in the 

conduct of proceedings under the Act, the defendant is required to act 

“according to equity, good conscience and the substantial merits of the case 

without regard to technicalities and legal forms” (s90(1)(b)).   
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[9] In the present case the plaintiffs, in their initial written response of 

17 November 1997 to the complainant’s allegations, sought further and 

better particulars of the allegations of discrimination, victimisation and what 

the complainant referred to as “sledging” by the second and third plaintiffs.  

The request for particulars was taken up again with the defendant at the 

directions hearing of 20 July 1998 by Mr Boland (representing the first 

plaintiff).  Mr Boland referred to “outstanding questions” as to the “detail of 

victimisation, sledging” by the  second and third plaintiffs.  The defendant 

replied: 

“These matters may be raised in the course of the hearing because 

you will be able to examine the complainant.  At the hearing, I will 

make a finding on the evidence presented to me at that hearing, and  I 

– it is normal for parties to produce documents at that time.  If 

documents are not produced, I can’t rely on them because they 

haven’t been placed before me in evidence.” 

The defendant also added: 

“What you’re asking me may more properly fall within the ambit of 

the actual hearing.” 

[10] Mr Lisson submitted these comments of the defendant indicate that the 

defendant had decided the necessity for particulars would be determined at 

the hearing of the matter.  It was contended that such an approach would 

deprive the plaintiffs of the opportunity to properly prepare their defence. 

[11] I consider that, if viewed in isolation, the words used by the defendant at the 

directions hearing might be open to the interpretation sought to be placed on 

them by Mr Lisson.  However, this would be to ignore the defendant’s 
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direction that the complainant was to provide ‘points of claim’ by 17 August 

1998.  In her affidavit of 21 October 1998, the defendant observed that: 

“Particulars of allegations would normally be made clear in the points of 

claim”. 

[12] As noted in the chronology, the complainant’s points of claim were 

delivered to the defendant on 18 August 1998 (and served upon the plaintiffs 

around the same date).  The “Particulars of Claim” are set out in the 

following form: 

1. The first Respondent was at all material times the employer of the 

Complainant and the second and third Respondents and was 

vicariously liable for the acts and or omissions of the Second and 

Third Respondents. 

2. The Complainant suffered ongoing discrimination and harassment by 

the Respondents in the area of work on the ground of the following 

attributes 

(a) race, namely the Complainant’s aboriginality; and  

(b) trade union or employer association activity, namely the 

Complainant’s position as the union delegate . 

3. The discrimination and harassment suffered by the Complainant is 

evidenced by the Complainant being treated less favourably than 

those who do not possess the above mentioned attributes. 

4. During the course of his employment with the First Respondent, the 

Complainant suffered discrimination as a result of the acts and or 

omissions of the First and or the Second Respondents and Third 

Respondents as follows. 

i On numerous occasions from about 8 September 1997, the 

Respondents harassed the Complainant by making numerous 

inquiries about his outside employment as the proprietor of a 

security firm. 

 

ii On or about 30 September 1997 the Respondents gave the 

Complainant a direction to continue light duties, namely, 
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painting the wharf, even though he was cleared by his medical 

practitioner to resume normal duties. 

 

iii From about September 1997 until early January the 

Complainant suffered harassment by the First and/or Second 

Respondents during his regular duties as a cleaner by the 

constant issuing of internal memorandums and a job 

description, directing the Complainant how to conduct his 

duties whilst no other employees received such memorandums 

and job descriptions.  The harassment consisted of the 

following. 

 

(a) a direction to mop the stairs rather than hose them while 

other employees were only required to hose the stairs. 

 

(b) a direction to whipper snip around a building which is a 

job normally reserved for the gardening section.  

 

(c) when the Complainant was in the gardening section he 

was issued with a job description, no other employees 

were issued with a job description. 

 

5. In or about late 1997, the Second Respondent harassed and 

humiliated the Complainant, by singling him out and then issuing 

him with unnecessary orders in relation to the Complainant’s duty to 

wash down the conveyor belt. 

6. In or about late [sic] the Respondents humiliated the Complainant, 

and made him feel like a “black fella” by individually marking the 

branches of trees that the Complainant was to prune as part of his 

duties as a gardener. 

7. In or about December 1997, the Respondents victimised the 

Complainant by taking photographs of areas that the Complainant 

had not yet cleaned.  

 

[13] I consider that these particulars of the complaint are entirely adequate for 

the plaintiffs to know the case alleged against them, and to provide a proper 

basis for preparation of their defence.   

[14] In her affidavit of 21 October 1998, the defendant notes that the particulars 

set out in the points of claim make no reference to any alleged “sledging” of 
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the complainant by the second or third plaintiffs.  The defendant further 

deposed that if such allegations were raised in the course of the hearing, the 

defendant would decline to consider them in the absence of an adequate 

explanation for the complainant’s failure to include them in the points of 

claim.  In the event that such allegations were to be considered, the 

defendant deposed that she would give the plaintiffs adequate time and 

opportunity to deal with them. 

[15] I consider that the plaintiffs’ application for reasonable and proper 

particulars of the complaints made against them was met by the 

complainant’s points of claim.  With the benefit of hindsight, it would have 

been appropriate for the defendant to have explained more fully the 

significance of the complainant’s points of claim to the plaintiffs at the 

directions hearing of 20 July 1998.  The passages I have quoted from the 

defendant’s remarks at that hearing suggest that, while Mr  Boland was 

pressing for particulars of the complaint, the defendant was referring in 

general terms to the evidence which might be led to support the 

complainant’s allegations.  

[16] In light of the particulars provided in the complainant’s points of claim, 

together with the defendant’s affidavit evidence as to their significance in 

limiting the scope of the hearing into the complainant’s allegations, there is 

no basis to order the defendant to require the complainant to provide the 

plaintiffs with any further and better particulars of his complaints. 
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The Plaintiffs’ request to be legally represented 

[17] The Act includes two provisions dealing with representation of complainants 

and respondents in proceedings under the Act in respect of a complaint. 

[18] Section 62 of the Act is in the following terms:  

“62(1) The Commissioner may authorise a person nominated by a 

complainant or respondent to act on behalf of the complainant or 

respondent in any proceedings under this Act in respect of the 

complaint, and the person may act accordingly.  

(2) The Commissioner may authorise a person nominated by a 

complainant or respondent to accompany the complainant or 

respondent in any proceedings under this Act in respect of the 

complaint and the person may assist the complainant or respondent in 

the proceedings. 

(3) The Commissioner may withdraw an authorisation under 

this section if the Commissioner considers it appropriate to do so.” 

Section 95 of the Act provides: 

“A complainant or a respondent may be represented before the 

Commissioner by a legal practitioner with the leave of the 

Commissioner.”  

[19] In Dew, Martin CJ commented in relation to the above sections (at 31 and 

32): 

“The provisions of the Act are not clear … Read together and in 

context, s62 being in that part of the Act dealing with complaints 

generally, and s95 in that part dealing with the hearing, I take the 

intention of Parliament to be to enable the Commissioner to authorise 

any person, including a legal practitioner, to act under s62.  

However, whether authority was then given to a legal practitioner or 

not, if a party seeks to have a legal practi tioner at the hearing, then 

leave is required for that purpose.  I do not think that s62 is limited 

to an authority being given to a person at all stages of any 

proceedings under the Act other than proceedings before the 
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Commissioner, but when it comes to proceedings ‘before the 

Commissioner’ (which I think means the hearing) then if the legal 

practitioner has represented or seeks to represent a party, then leave 

is required whether authority had been previously given for the legal 

practitioner to act on behalf of the party or not.  The powers of the 

Commissioner in relation to the granting of authority, revoking 

authority and giving leave, are carefully designed so that the 

Commissioner may at different times in the course of the proceedings 

give consideration to the issues going to fact and law as are then on 

foot, and to consider the degree of assistance which any party might 

reasonably require from time to time.” 

[20] Martin CJ in Dew went on to consider the discretionary nature of the 

Commissioner’s power to allow or refuse leave for a party to a proceeding 

before her to be legally represented.  The learned Chief Justice agreed with 

submissions on behalf of the Commissioner that it is for a party who wishes 

to be legally represented to show cause why the discretion should be 

exercised in their favour.  Factors which are relevant to an exercise of the 

Commissioner’s discretion would include:  

 the seriousness of the matter 

 the complexity of the factual and legal issues  

 the ability of the person to conduct his or her case 

 fairness to the opposite party 

 the availability of alternative access to legal assistance or advice. 

 

(See generally: Enderby Town Football Club v Football Association [1971] 

1 Ch 591 at 615; McNabb v Auburn Soccer Club [1975] 1 NSWLR 54 at 60-

61; Cairns v Jenkins (1979) 42 FLR 188 at 198; R v Dodds, Ex parte 

Brisbane City Council (1977) QLR 379 at 381, and Kioa v West (1985) 159 

CLR 550 at 593). 
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[21] In the present case it is contended, on behalf of the plaintiffs, that despite 

several requests to be permitted to be legally represented, the defendant has 

neither permitted nor refused it.  Each of the three plaintiffs – Mr Arthur 

Boland, who represents the first plaintiff in proceedings under the Act, 

Mr Adey and Mr Greig, the second and third plaintiffs respectively  - have 

each deposed to their need for legal representation. Each of the plaintiffs 

claim not to understand fully the complex legal issues involved and each 

refers to their lack of experience in preparing and presenting a legal case.  

[22] The plaintiffs’ concerns and their desires to be legally represented were 

raised with the defendant at the directions hearing held on 20 July 1998.  At 

that hearing, the defendant deferred a decision on whether to permit the 

second and third plaintiffs to be legally represented; she invited the second 

and third plaintiffs to make further submissions in writing if they wished to 

do so. 

[23] In relation to the first plaintiff, the defendant said that she was “looking 

least sympathetically” at the application made by Mr  Boland.  She 

continued: 

“I’m not inclined to grant you representation.  I’m always open to a 

further submission, but I believe you (Mr Boland) would be able to 

adequately both understand the proceedings and represent the 

Department (Darwin Port Authority).  If you find any fatal flaw in 

my argument, you are welcome to put further submissions to me.”  

[24] Immediately before the directions hearing was adjourned, the defendant also 

said: 
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“Very well.  Well, I await all parties further submissions, all parties 

with the possible exception of Mr Boland, and this hearing stands 

adjourned.” 

[25] Subsequently, on 24 August 1998, Mr Boland wrote to the defendant on 

behalf of the first plaintiff requesting, inter alia, “advice as to whether the 

Commissioner has yet made a decision on my request to be represented and, 

if so, the reasons for that decision”.  On 24  August 1998, the second and 

third plaintiffs also wrote separately to the defendant requesting to be 

legally represented.  Their letters reiterated their concerns as to their  lack of 

understanding of the procedures for dealing with complaints under the Act.  

The second and third plaintiffs also again referred to their lack of 

experience in arguing legal issues and the potentially very serious 

consequences to them as individuals if the complainant’s allegations were 

substantiated against them. 

[26] The defendant replied to each of the three plaintiffs by letters of 31  August 

1998, noting: 

“Although I have not yet authorised any party to the hearing to be 

represented by a lawyer, I am mindful of the concerns which any 

person may have about appearing for themselves at a Hearing.” 

The defendant’s letter then continued:  

“I am therefore suggesting that a round-table conference be 

convened, chaired by my Registrar, Mr Roche, consisting of all the 

Parties and Counsel Assisting Mr Pat McIntyre.  The idea of the 

round table would be to organise which witnesses will be called, an 

idea of the evidence they will be giving, who will be asking 

questions and any other procedural issues on which you seek the 

Registrar’s advice.  Mr  McIntyre may also be able to give you an 

idea of the issues at this Hearing as they appear to him.”  
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[27] As noted previously (in the chronology of events), the Commissioner 

suggested that the round-table conference be held on 2 September 1998 – 

prior to the hearing fixed for 15 September 1998. 

[28] Mr Lisson, for the plaintiffs, submits that the defendant has a duty to 

determine an application by a party to be represented by a legal practitioner 

in respect of a complaint.  He submits that the plaintiffs are prejudiced in 

their preparation for the hearing because of the defendant’s failure to decide 

the applications of the three plaintiffs.  In Mr Lisson’s submission the 

preparation of the plaintiffs for a hearing would be quite different, if legal 

representation was to be permitted, from that which would be required if 

legal representation was to be refused. 

[29] Mr Young for the defendant submits that, in relation to the first plaintiff, the 

Commissioner had refused Mr Boland’s application for the Port Authority to 

be legally represented at the hearing.  In the case of the second and third 

plaintiffs, Mr Young submits that the present application for an order in the 

nature of mandamus is premature.  He submits that if the round-table 

conference had proceeded, the second and third plaintiffs’ concerns about 

legal representation may have been allayed or, alternatively, the 

Commissioner may have decided to allow representation as a result of what 

might have emerged at the conference. 

[30] I do not agree with Mr Young’s submission that at the directions hearing the 

defendant had refused the first plaintiff’s application to be legally 
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represented.  At best, the defendant had indicated a strong disinclination to 

allow representation for the first plaintiff.  Subsequent events do not 

indicate that the defendant considered the application of the first plaintiff 

for representation to be in a different category from the applications of the 

second and third plaintiffs.  Each of the three plaintiffs received the same 

response (ie, the suggestion of a round-table conference) to their written 

submissions for legal representation after the directions hearing of 20  July 

1998.  Accordingly, I consider that in respect of each of the three plaintiffs, 

the issues are the same in relation to the applications to allow legal 

representation. 

[31] The first issue is whether the defendant has a duty to allow or disallow the 

applications to be legally represented.  I consider that, having regard to the 

nature of proceedings before the Commissioner, the potential consequences 

for a respondent where the prohibited conduct alleged in a complaint is 

substantiated and the nature of the Commissioner’s powers in s62 and s95 of 

the Act, there can be no doubt that the Commissioner has a duty to 

determine an application by a party to be permitted legal representation.  

Mr Young, for the defendant, did not seek to argue to the contrary.  He 

accepts that the defendant was under a duty to determine the applications by 

the plaintiffs, but submits the defendant was still in the course of making 

that determination when the present proceedings were commenced. 

[32] Neither s62 nor s95 of the Act imposes any time limit upon the defendant 

for a decision to allow or refuse an application for legal representation .  In 
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such circumstances, the duty is one to decide within a reasonable time:  RE v 

O’Reilly; Ex Parte Australena Investments Pty Ltd (1983) 58 ALJR 36; R v 

Glengallan Shire Council; Ex Parte Free [1904] St R. Qd 62 at 67-68. 

[33] In O’Reilly (supra), Murphy J of the High Court adopted as a test of 

unreasonable  delay the approach suggested by Fisher J in Thornton v 

Repatriation Commission (1981) 35 ALR 485 at 492: 

“The question is whether there are circumstances which a reasonable 

man might consider render this delay justified and not capricious … 

a delay for a considered reason and not in consequence of neglect, 

oversight or perversity.” 

[34] With respect, I consider the same approach is equally applicable to the 

present circumstances. 

[35] The plaintiffs had made known their concerns about legal representation to 

the defendant both at the directions hearing of 20 July 1998, and, 

subsequently, in letters of 24 August 1998.  The defendant had responded to 

the latter by suggesting a round-table conference on 2 September 1998.  I 

agree with the submission of Mr Young that this was a reasonable course of 

action for the Commissioner to adopt. The terms of her letters of 31 August 

1998 to the plaintiffs suggest that she was endeavouring to meet the 

concerns of the plaintiffs whilst not, at that stage, deciding to grant or refuse 

the plaintiffs’ applications for legal representation.  

[36] As Mr Young submitted, faced with the suggestion of a round-table 

conference, the plaintiffs might have chosen to attend.  If they had done so, 
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their concerns may have been allayed or, alternatively, they may have 

chosen to make further representations for legal representation to the 

defendant as a result of what they had learnt at the conference.  

Alternatively, the plaintiffs may have refused to attend the conference and 

demanded the defendant decide immediately whether or not to allow them to 

be legally represented.  The plaintiffs did not adopt any of these courses, but 

moved to institute the present proceedings.  

[37] In all the circumstances, I am not persuaded that the plaintiffs are entitled to 

a remedy in the nature of mandamus to force the defendant to decide 

whether or not to allow them legal representation.  I agree with the 

submission of Mr Young, that the plaintiffs’ present application is 

premature.  The defendant’s decision to delay a determination of the 

plaintiffs’ applications was not capricious nor a consequence of neglect, 

oversight or perversity.  I consider the delay was reasonable in the 

circumstances.  A final decision to allow or refuse legal representation after 

the proposed conference (or before, if the plaintiffs had declined to 

participate and demanded an immediate decision) would still have allowed 

some two weeks for preparation before the scheduled hearing date.  

Mr Lisson’s submission that the plaintiffs’ preparation for the hearing would 

be substantially different, depending on whether they were to be represented 

or appearing in person, was not accompanied by any particulars as to the 

alleged changes in preparation.  I am not persuaded that any such changes 

were such that they could not have been accommodated within a week or ten 
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days immediately before the hearing.  It is evident that the plaintiffs’ case 

was being prepared with the assistance of the Solicitor for the Northern 

Territory; a refusal to allow legal representation would mean that that case 

would be presented by Mr Boland on behalf of the three plaintiffs, rather 

than a legal practitioner.  In the absence of detailed submissions, it is not 

apparent that the plaintiffs’ preparations would, as Mr Lisson put it, be 

“quite different” if they were not to have the benefit of legal representation. 

[38] For the above reasons, I consider that the plaintiffs have not established a 

basis for an order requiring the defendant to determine the applications by 

each of the plaintiffs to be legally represented in the proceedings before the 

defendant. 

The effect of sections 76 and 84 of the Act 

[39] Division 2 of Part 6 of the Act deals with investigation of allegations of 

prohibited conduct.  The Commissioner is required (s74(1)) to carry out an 

investigation of such an allegation if requested to do so by the responsible 

Minister or, as in the present case, where the Commissioner has accepted a 

complaint within sixty days of receiving it, pursuant  to s66 of the Act. 

[40] Section 75 of the Act enables the Commissioner to conduct an investigation 

in such manner as the Commissioner thinks fit, but subsection (2) of that 

provision directs that an investigation is to be carried out with as little 

formality and technicality, and with as much expedition as the requirements 

of the Act and a proper consideration of the matters before the 
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Commissioner permit.  The Commissioner is required (s75(3)) to make a 

thorough investigation of all matters relevant to the investigation and, where 

considered appropriate, to ensure that each party to the investigation is 

given a reasonable opportunity to present his or her case. 

[41] Section 76(1) and s76(2) of the Act provide:  

“(1) The Commissioner shall, on completing an investigation under 

this Division in respect of a complaint, determine that the complaint 

is – 

(a) dismissed; or 

(b) if satisfied that there is prima facie evidence to substantiate 

the allegation of prohibited conduct in the complaint –  

 (i) to proceed to conciliation; or 

(ii) if the Commissioner believes it cannot be resolved by 

conciliation, to proceed to a hearing.  

(2) The Commissioner shall give notice of a determination under 

subsection (1) to the complainant and the respondent.” 

 

[42] In Dew (supra), Martin CJ, after summarising s74-76 of the Act, commented 

(at p8): 

“A determination that there is prima facie evidence to substantiate an 

allegation of prohibited conduct is a determination which may be 

damaging to the personal reputation of a respondent, and in the case 

of a trading company, to its business or commercial reputation 

(Ainsworth v Criminal Justice Commission (1992) 66 ALJR 271at 

p276).  In these circumstances a duty of procedural fairness arises in 

relation to the investigation.  The power to make the determination 

requires it.  The determination that there is  prima facie evidence 

gives rise to power to compel the respondent to attend at conciliation 

or to take part in a public hearing.” 

[43] With respect, I would endorse the observations of the learned Chief Justice.  
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[44] In the present case, the plaintiffs complain that, despite the mandatory terms 

of s74, s75 and s76 of the Act, the Commissioner made no determination 

that there was prima facie evidence to substantiate the complainant’s 

allegations of prohibited conduct before fixing a date for the hearing of the 

complaint.  In so doing, the Commissioner relied upon a written request by 

the complainant to conduct a hearing of the complaint pursuant to s84 of the 

Act. 

[45] Section 84 relevantly provides:  

“(1) If the Commissioner has not finished dealing with a complaint at 

the expiration of 6 months after accepting the complaint under 

section 66, either the complainant or the respondent may, in writing, 

request the Commissioner to conduct a hearing of the complaint. 

 

(2) The Commissioner may defer acting on a request under 

subsection (1) for up to 28 days, if there is a significant prospect that 

the complaint can be resolved by conciliation within that period.  

… 

(7) Subject to subsection (2), if a request under subsection  (1) is 

made by the complainant, the Commissioner shall conduct a hearing 

of the complaint. 

 

(8) The Commissioner shall notify the complainant and the 

respondent as to whether the complaint has lapsed or will proceed to 

a hearing.” 

 

[46] It may be seen from the chronology set out at the start of these reasons that 

the complainant’s initial complaint of discrimination was accepted by the 

defendant’s delegate on 14  October 1997.  A further complaint (of 

victimisation) was accepted on 6 November 1997.  On or about 12 December 
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1997, the defendant’s delegate received a letter from the complainant 

detailing further allegations of victimisation by the plaintiffs.  However it is 

unclear from the affidavit evidence of the defendant’s delegate 

(Ms Trudi Ann Jobberns) whether this complaint was accepted pursuant to 

s66 of the Act. 

[47] The defendant’s delegate deposed to undertaking an investigation of the 

complainant’s complaints pursuant to s74(1)(b) of the Act.  The report had 

not been completed by 30 June 1998 when a settlement conference was 

conducted with the parties by Ms Jobberns.  At the conclusion of this 

(unsuccessful) settlement conference, Ms Jobberns drew the attention of the 

parties to s84 of the Act, (supra), as the defendant had not finished dealing 

with the complaint at the expiration of six months from its acceptance.  In 

consequence, the complainant made a written request that his complaint be 

referred to a hearing. 

[48] I note that, according to her affidavit of 21 October 1998, Ms Jobberns 

calculated the six month period from 6 November 1997 (ie the complainant’s 

complaint of victimisation).  As I have noted, it is unclear whether the 

complainant’s further allegations of victimisation (by letter of 12  December 

1997) was ever accepted by the defendant pursuant to s66 of the Act.  

However, nothing turns on this for present purposes as the complainant’s 

written request for a hearing was made more than six months after that letter 

of 12 December 1997. 
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[49] The defendant deposed that on 3 July 1998 the complaint against the 

plaintiffs was referred to her, pursuant to the complainant’s written request 

under s84 of the Act.  At the same time the defendant received a copy of 

Ms Jobberns’ report of the investigation, pursuant to s77 of the Act. 

[50] Mr Lisson for the plaintiffs submitted that the complainant’s request for a 

hearing pursuant to s84(1) of the Act does not operate to override, stay or 

suspend, the operation of s76 of the Act and does not relieve the defendant 

of her obligations thereunder.  In the plaintiffs’ submission s76  and s84 may 

operate comfortably together, such that the defendant remains obliged to 

perform her functions pursuant to s76, before any hearing is conducted 

pursuant to a request made under s84. 

[51] The plaintiffs submit that they will be prejudiced if they are forced to 

proceed to a (public) hearing of the complaint, without any finding by the 

defendant as to whether there is prima facie evidence to substantiate the 

allegations of prohibited conduct.  The plaintiffs’ submission is that the 

defendant has a duty to determine the issues required of her, pursuant to s76, 

and that she should be ordered to perform such duty before embarking upon 

a hearing of the complaint. 

[52] Mr Young for the defendant submitted that the effect of s84(1) and s84(7) of 

the Act is unambiguous and cannot be read subject to s76.  In the 

defendant’s submission, subject to the limited power of the defendant to 

defer action on a request for a hearing for up to 28 days (s84(2)), and the 
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Commissioner’s power to discontinue proceedings in respect of a complaint 

under s102, the defendant is required to conduct a hearing at the written 

request of the complainant where the defendant has not finished dealing with 

a complaint at the expiration of six months after acceptance of the complaint 

pursuant to s66 of the Act.  In the defendant’s submission, to read s84(1) 

and s84(7) subject to s76 would be to deny those provisions of all substance.  

Mr Young submitted that the purpose of s84 is to ensure that complaints are 

dealt with expeditiously; that is, if a complaint has not been resolved within 

six months of its acceptance by the Commissioner, the complainant is to 

have a right to require a hearing subject to the Act.  

[53] The Act grants the Commissioner a limited power to defer acting upon such 

a request where there is a significant prospect that the complaint can be 

resolved by conciliation within a period of up to 28 days (s84(2)).  The act 

also permits the Commissioner, at any stage of the proceedings, to 

discontinue proceedings in respect of a complaint where the Commissioner 

reasonably believes that the complaint is frivolous, vexatious, trivial, 

misconceived, lacking in substance, or fails to disclose any prohibited 

conduct (s102).  In the submission of the defendant, subject only to these 

provisions, a complainant can require a hearing of his or her complaint if the 

matter has not been resolved within six months after acceptance of the 

complaint. 

[54] I have referred earlier in these reasons to the significant damage to personal 

or commercial reputations of respondents which might flow from a 
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determination under s76 of the Act that there is prima facie evidence to 

substantiate an allegation of prohibited conduct under the Act.  In the 

absence of such a determination, a public hearing of allegations of 

prohibited conduct, even if ultimately not substantiated, could similarly 

damage the personal or commercial reputation of a respondent. Accordingly, 

the requirement in s76 of the Act, for a determination of prima facie 

evidence to substantiate an allegation of prohibited conduct, provides an 

important safeguard for respondents against unmeritorious complaints.  The 

power of the Commissioner to discontinue proceedings in respect of a 

complaint pursuant to s102 does not provide a complete answer to a 

potential respondent’s concerns if a complainant has the right to require a 

hearing without the need for a determination under s76: the threshold for 

discontinuing proceedings under s102 is quite clearly set at a considerably 

higher level than establishment of a prima facie case.  

[55] Aside from the Commissioner’s limited power of deferral in s84(2), the Act 

contains no mechanism for extending the six month limit provided for 

dealing with a complaint in s84.  It is not inconceivable that a complainant, 

for his or her own purposes, might seek to ensure that the Commissioner has 

not finished dealing with a complaint within six months of acceptance, with 

a view to exercising the right to a hearing provided by s84(7). 

[56] In the present case, the report of the investigation, pursuant to s74(1)(b) of 

the Act, was all but complete at the date when the complainant made his 

written request for a hearing.  The only matter outstanding appears to have 
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been the Commissioner’s determination under s76 as to whether the 

complaint should be dismissed or, if a prima facie case was made out, 

whether the matter should proceed to conciliation or a hearing.  

[57] The above considerations militate in favour of a complainant’s right to 

require a hearing in s84(1) and s84(7) being read subject to the 

Commissioner’s duty to make a determination under s76.  The only practical 

argument in favour of the defendant’s submission, that s84(1) and s84(7) are 

not subject to s76, is that of expediting the resolution of complaints.  

However, much greater force flows from Mr Young’s submission that 

acceptance of the plaintiffs’ construction of the Act would be to deprive 

s84(1) and s84(7) of all meaning. 

[58] I consider that the defendant’s submission is correct in this regard.  A 

complainant’s right to require a hearing if his comp laint had not been dealt 

with by the Commissioner within six months of acceptance would have no 

practical value or result if, notwithstanding a request in accordance with 

s84(1) and s84(7), the Commissioner was required to complete her 

investigation of the complaint and make a determination in accordance with 

s76 of the Act.  On the plaintiffs’ construction of the Act, there would be no 

time limit for completion of the investigation and the making of the 

Commissioner’s determination before conduct of the hearing required by 

s84(7).  Moreover, the plaintiffs’ approach would appear to require conduct 

of a hearing even where the Commissioner believed the complaint was 

capable of being resolved by conciliation. 
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[59] I consider that s84(1) and s84(7) cannot be interpreted as being subject to 

s76 of the Act.  Accordingly, I consider there is no basis to order the 

defendant to determine whether there is prima facie evidence to substantiate 

the allegation of prohibited conduct in the complaint, prior to proceeding to 

a hearing of the complaint. 

[60] I would, however, add that the facts of the present case strongly suggest that 

the legislature may wish to consider amendment of the Act to allow for 

extension of the six month time limit in s84.  In the present case, the 

investigation pursuant to s74 was very nearly completed.  All that remained 

to be done was for the Commissioner to make a determination pursuant to 

s76.  In such circumstances, it is not evident that s84 is best designed to 

achieve an expeditious disposal of complaints.  It might well be appropriate 

to amend the legislation to allow the Commissioner a limited discretion to 

extend the six month time limit of s84 where, for example, there is a 

significant prospect that an investigation may be completed and a 

determination under s76 made within a period of say 28 days.  

Orders 

[61] For the above reasons, the plaintiffs’ applications for orders in the nature of 

mandamus directing the defendant to determine the plaintiffs’ applications 

for particulars of the complaint and consent to be legally represented in 

proceedings before the defendant, and to determine whether there is prima 
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facie evidence to substantiate the allegation of prohibited conduct in the 

complaint prior to proceeding to a hearing, are dismissed.  

[62] The plaintiffs are ordered to pay the defendant’s costs of the application.  

 

_________________ 


