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ril99006 

 

IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

R v Ireland [1999] NTSC  25 

No. 9718378 

 

 

 BETWEEN: 

 

 THE QUEEN 

 Applicant 

 

 AND: 

 

 MARK TIMOTHY IRELAND 

 Respondent 

 

CORAM: RILEY J 

 

REASONS FOR RULING 

 

(Delivered 17 March 1999) 

 

[1] Mark Timothy Ireland is charged with various offences arising out of events 

which occurred on 15 August 1997.  On that occasion, it is alleged by the 

Crown, the accused and two other male persons attended at 32 Thornton 

Crescent Moil.  It is alleged that the accused unlawfully entered the 

dwelling house at that address with intent to commit an offence therein.  It 

is alleged that he made demands with menaces with intent to obtain a benefit 

namely cash, drugs and jewellery of an unknown value.  It is further alleged 

that he unlawfully assaulted a female resident at the address and deprived 

that resident of her personal liberty.  It is said that at the relevant time the 

accused was armed with offensive weapons, namely a revolver and a baton.   
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[2] The matter came before me on 8, 9 and 10 March 1999 on the hearing of an 

application pursuant to s26L of the Evidence Act to determine the 

admissibility of certain evidence which the Crown intends to lead when this 

matter comes on for trial.  That evidence relates to the identification of the 

accused by three witnesses by reference to photoboards.   

[3] In very general terms, and limited to matters of relevance to the issue to be 

addressed at this time, the allegations made by the Crown are that Leanne 

Christine Svanosio was resident at 32 Thornton Crescent Moil on 15 August 

1997.  She shared a bedroom at that address with her de facto husband Brian 

Noel Hughes.   Also resident at the address, in other rooms, were Andrew 

James Long and Simon Craig Thring who shared a bedroom, and two 

females, Effi and Petina, who shared a bedroom.  There were other people 

resident in the premises including a man named Ray and another person 

named Andrew Carter.   

[4] On the morning of 15 August 1997 Ms Svanosio had taken her de facto 

husband to his place of work, returned to the Thornton Crescent address and 

had gone back to bed to read a book.  She was disturbed by voices and 

footsteps outside her window.  She was sufficiently concerned by what she 

heard that she dialled the emergency police number but, after she had 

managed to give police her address, “the phone was ripped out of (her) hand 

and the call was disconnected”.  She was confronted by two men who she 

described as “a Greek man and the other one was a tall slim man with white 
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hair”.  There is no suggestion that either of these gentlemen was the 

accused. 

[5] After some discussion with the two gentlemen Ms Svanosio was taken to the 

lounge area of the premises where, she says, the accused was present.  She 

identified him in court.  On 15 August 1997 he was a stranger to her.  He 

was in the lounge area “just standing leaning up against the wall”.  He was 

dressed in jeans and a flannelette shirt and was wearing pink rubber gloves 

on his hands.   

[6] There was some discussion which occurred in the loungeroom of the house 

and it was at that time that Ms Svanosio saw the accused.  She also observed 

him when there was a discussion between the three men on the verandah of 

her house. 

[7] Ms Svanosio was then taken from the premises in search of Mr  Hughes.  She 

departed in a vehicle with the Greek man.  She was driving the vehicle.  She 

noticed that it was short of petrol and she drew this fact to the attention of 

the Greek man who provided her with $10 to enable her to refuel at a petrol 

station on the Stuart Highway.  When the vehicle stopped at the petrol 

station the Greek man left the vehicle and entered another vehicle (a “red 

car”) which Ms Svanosio had previously seen at her premises.  That vehicle 

then drove off.  Ms Svanosio was not “100 percent sure whether the 

defendant (ie the accused) was in the car at the time”.   
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[8] The witnesses Andrew James Long, Simon Craig Thring and Andrew Carter 

were present in the loungeroom of the premises at 32 Thornton Crescent 

Moil when Ms Svanosio was taken from her bedroom through the 

loungeroom and outside to the vehicles.   

[9] The Crown seeks to rely upon the identification of the accused by 

Ms Svanosio, Mr Long and Mr Thring.  I was informed that efforts to locate 

Mr Andrew Carter had been unsuccessful.  In relation to Ms Svanosio, 

Mr Long and Mr Thring, each of these people was shown a board containing 

12 photographs and invited to indicate whether a photograph of the person 

who had appeared in the loungeroom at 32 Thornton Crescent Moil was 

included.   

Ms Svanosio 

[10] Ms Svanosio gave evidence that she attended at the Berrimah Police Centre 

on Tuesday 19 August 1997 where she was shown the photoboard which 

became Exhibit P1.  That board contained 12 photographs, one of which she 

identified.  At that time she did not know the name of the person identified 

but confirmed he was the person “in the loungeroom with the rubber gloves 

on”.  The evidence shows that the photograph she selected was one taken of 

the accused after his arrest and whilst he was in custody. 

[11] When Ms Svanosio identified the photograph the process was recorded on 

audio tape by the person who conducted the exercise, Detective Senior 

Constable Joanne Foley.  The audio tape became Exhibit P2.   
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[12] Listening to the audio tape it is clear that there was an immediate, firm and 

positive identification by Ms Svanosio of the person in photograph no.5 as 

the person “in the loungeroom”.  Detective Foley said:  “all right, just take 

your time and have a good look …”.  Her sentence was cut short by the 

response from Ms Svanosio when she said: “it’s number 5”.  

[13] On playing of the tape the following exchange is to be heard:  

“FOLEY:  All righty.  Okay that’s it, I’ll just get you to sign the 

back of the board – just anywhere’s fine.   

 

SVANOSIO:  Did I pick the right one? 

FOLEY:  Yep and just date it as well.  Oh sorry, I’m not sure if it’s 

the right one”. 

[14] Although, when one looks at the transcript of what was said, it appears 

Detective Foley confirmed that Ms Svanosio had, in fact, picked “the right 

one”, a careful consideration of the tape recording leads to a different 

conclusion.  The juxtaposition of the words “yep and just date it as well” 

with the earlier request to sign the back of the board, “just anywhere’s fine”, 

makes it clear that the response of Detective Foley was to the action of 

signing rather than a response to the question.  The response to the question 

“did I pick the right one?” is, I am satisfied, “I’m not sure if it’s the right 

one”. 

[15] That interpretation of events accords with the evidence of Detective Foley 

that she was not aware that the accused was a suspect, had not previously 
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come into contact with the accused and she was not aware whether at that 

time Ms Svanosio had, in fact,  picked out the accused.   

[16] In explanation in cross-examination Detective Foley said: 

 “Have you?---Yes.  At the very time, yes, I obviously think that she 

had mistaken what I’d said, yes, but I believed afterwards that I’d 

cleared it up. 

Yes.  And you thought that she may have had the impression that you 

had confirmed that she had picked the right suspect?---At the time, 

yes." 

[17] Mr Young, who appeared for the accused, submitted that what Detective 

Foley may have thought is not to the point.  He says the concern is that the 

witness, Ms Svanosio, obtained “reassurance” from what was said whether 

or not she misunderstood the information conveyed.  Any doubt 

Ms Svanosio may have had as to the identification was removed.  Mr Young 

said her identification was “very significantly reinforced.” 

[18] Mr Noble, for the Crown, did not concede that the evidence revealed a 

reassurance and then submitted that, even if it did, this only went to the 

weight to be attached to the identification.  The reassurance, he submitted, 

did not result in any unfairness to the accused.   

[19] In my opinion the evidence did not reveal a “reassurance” in the sense that 

was suggested by Mr Young.  In response to Mr Young, Ms Svanosio said 

she did not ask the question because of any uncertainty on her part.  The 

following exchange then occurred: 
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“And wasn’t that the meaning of the question you asked, did I pick 

the right one, wasn’t the meaning of that did I pick the one that’s in 

custody, isn’t that what you meant? ---I already knew which photo I 

picked out was the right photo. 

Could you answer my question please, was that the reason why you 

asked the question you did, did I pick out the right one, you were 

asking did you pick the man that was in custody, is that what you 

were doing?---Yes. 

And wasn’t it really what you were doing is you were seeking 

confirmation from Detective Foley that you’d chosen the person they 

suspected?---I don’t know about confirmation, maybe some 

reassurance that things were going the right way probably.” 

 

[20] When Mr Young asked her whether she felt reassured by the answer 

Ms Svanosio responded: “the police don’t really give you answers, you 

know”.  It was clear from the way in which her evidence was given that, at 

that time, Ms Svanosio did not recall the so-called reassurance.  This, of 

course, suggests it had no impact upon her evidence.   

[21] At the request of Mr Young the tape was replayed and Ms Svanosio said she 

only remembered the positive response to her question “because I’ve heard 

it here now”.  She went on to say “I’m sure at the time I would have felt a 

bit reassured by that, yeah.” 

[22] Having listened to the tape and having seen Ms Svanosio in the witness box 

I consider she was not seeking any reassurance as to the correctness of the 

selection she made from the photoboard.  She completed that exercise with 

alacrity and certainty.  The “reassurance” (if that be the correct description) 
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was that everything was progressing as it should and that her choice made 

from the photoboard had not interfered with the forward thrust of the 

investigation. 

[23] The identification was clear and firm.  The evidence is admissible.  It would 

only be excluded if I thought that I should do so in the exercise of my 

discretion because the admission of the evidence may “operate unfairly 

against the accused”, Alexander v The Queen (1980-81) 145 CLR 395 at 

402. 

[24] When this matter comes on for trial the accused will be able to ask questions 

of Ms Svanosio as to the circumstances of the identification and, if thought 

necessary, as to the conversation she had with Detective Foley at that time.  

It will be a matter for the jury to determine whether the identification 

evidence should be accepted and what the impact of the subsequent 

conversation was.  I can see no unfairness to the accused.  He has the 

opportunity to explore this evidence, and, if it be necessary, appropriate 

observations and/or warnings may be made to the jury by the trial judge.   

[25] In relation to the identification by Ms Svanosio I note there is no suggestion 

in the evidence led before me that there was any impediment to her 

obtaining a clear view of the person concerned.  There was no suggestion 

that the distance involved or the lighting of the room or any other similar 

factor was such as to make the identification doubtful.  Although she was 

involved in what was for her a very tense situation and she saw the relevant 
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person for a short period of time (albeit on 2 occasions), these factors were 

not such as to make the identification questionable.  The evidence of 

Ms Svanosio was of a clear and unambiguous identification of the person 

concerned with the photograph selected from the photoboard. 

[26] In the circumstances I decline to exercise my discretion to exclude the 

evidence of Ms Svanosio as to the photoboard identification.  

Mr Long 

[27] Mr Long gave evidence that he had been present at 32 Thornton Crescent in 

Moil on the relevant date.  He heard people talking loudly and went “outside 

and around the house” but did not see anyone.  He then went into the 

loungeroom where he discovered “a fellow there”.  In the course of his 

evidence, when asked to describe the person, rather than doing so he said, 

whilst indicating the accused, “it’s a bit of a hard question when he’s sitting 

here”.   

[28] Mr Long said he was in the loungeroom with the person identified for about 

8 to 10 minutes until the three men left with Ms Svanosio.  He gave 

evidence that a few days later police attended at 32 Thornton Crescent Moil 

and showed him a photoboard (Exhibit P3) containing a dozen or so 

photographs.  A comparison of the photoboards Exhibit P1 and P3 reveals 

that they include the same photographs but in a different order.  Mr Long 

recognised one of the persons shown in the photographs as being “the fella 
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standing in the loungeroom …he was wearing pink gloves”. Mr Long was 

alone with the police officer when he was shown the photographs.   

[29] As with Ms Svanosio, the conversation accompanying the identification was 

recorded on audio tape and the relevant part of the tape became Exhibit P4.  

Whilst Mr Long had some difficulty in remembering all of the surrounding 

circumstances he was able to positively identify the relevant photograph of 

the accused.  He said in his evidence that he remembered those things which 

affected him and that he does not “usually forget a face”.  When asked 

whether he might be mistaken he responded “I don’t think so, no”.  

[30] He described the system of identification which took place on that occasion 

and his description accords with that provided by Mr Thring and by the 

police officers who conducted the exercise being Detective Huysse and 

Detective Cooper.  Although the circumstances were explored in cross-

examination, no complaint is now made on behalf of the accused as to the 

process undertaken on this occasion.  

[31] When Mr Young made submissions regarding the evidence he indicated that 

he did not propose to address any argument in relation to the evidence of 

Mr Long.  Whilst he did not abandon a general challenge to the admission of 

the evidence of Mr Long, he did not identify any basis upon which I should 

rule that the evidence ought not be received.  In light of this approach 

Mr Noble restricted himself to the observations that there was no submission 

that the evidence ought be excluded and, as Mr Long had made an 
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identification from the photoboard with certainty and was not diverted  from 

his position in cross examination, the evidence should be admitted.   

[32] In the circumstances I decline to rule that the evidence of Mr Long should 

not be admitted. 

Mr Thring 

[33] Mr Thring gave evidence that he was also present at 32 Thornton Crescent 

Moil on the morning of 15 August 1997.  He had been in bed and had woken 

to discover two men standing at the bedroom door of Ms Svanosio.  

[34] Mr Thring said he went into the loungeroom and found a stranger walking 

around.  He described the stranger as “fairly tall, had a beard, curly hair, 

had army pants on – the green army pants and pink/purple gloves … had one 

of those checkered shirts.”   

[35] Mr Thring sat at the kitchen table for a time and then went with one of the 

gentlemen to the back shed.  This was not the person he had described but 

“the one with the leather jacket”.  He returned to the lounge and said he was 

there for 10 to 20 minutes.  Subsequently Ms Svanosio and the three 

gentlemen went outside and apparently departed.  Some time later the police 

arrived.   

[36] Mr Thring went through the exercise of endeavouring to identify persons on 

the photoboard which became Exhibit P3.  As with Ms Svanosio and 

Mr Long, the procedure was recorded on an audio tape (Exhibit P4).  When 
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he was asked whether he could identify anyone on the photoboard his first 

response was “ah, no none of them”.  The following conversation then 

occurred: 

 “HUYSSE:  Can’t identify anyone?  

THRING:  No. No. 

HUYSSE:  Okay. 

THRING:  Pretty sure it’s none of them.” 

[37] Later in response to a question from Detective Huysse he agreed that one 

person “looks a little bit, but he didn’t have a beard or nothing so”.  The 

highest Mr Thring put it, in referring to photograph no.11, was that the 

person “looks like the bloke that is in the loungeroom here, from his like 

just the face, bit or his hair and … his eyes.”   

[38] It follows from the conversation recorded on the audio tape that Mr  Thring 

did not identify any photograph as being of the person in the loungeroom.  

Rather he provided a very equivocal observation that  the person shown in 

photograph no.11 “looks like” that person.  This position was achieved after 

he had clearly stated that he could identify none of the persons in the 

photograph and it followed the conversations he had with Detective Huysse 

which led him from that position to one of identifying similarities.   

[39] When an accused is not present at the time of identification a concern will 

be whether or not the person making the identification has been subject to 
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any prompting or guiding rather than being lef t to make any selection 

without help.  In the case of the evidence of Mr Thring his immediate and 

unprompted reaction was that he was unable to identify anyone on the 

photoboard.  It was only after discussion with Detective Huysse that he 

reached the conclusion that the individual in photograph no.11 “looked like” 

the person in the loungeroom on 15 August 1997.  Mr Thring was left to 

make the initial selection without help.  Thereafter he was asked to consider 

a different matter being whether there was any photograph which contained 

a “likeness” or was “similar” to the person in the loungeroom. As was 

observed by the learned authors of Cross on Evidence (par1355) “people are 

to be convicted not because they resemble criminals, but because they are 

criminals.”  

[40] Mr Noble conceded that Mr Thring did not identify anyone on the 

photoboard.  However he submitted that the questions which followed 

regarding whether anyone on the board was “similar” to the person in the 

loungeroom constituted a perfectly proper follow up issue to be explored by 

Detective Huysse. Mr Noble does not ask me to receive the evidence as 

stand alone evidence of identity but rather he submitted: 

“It is simply part of a case and I say in this case we have two 

unassailable identifications of Mr Long and Ms Svanosio that the 

identification by Mr Thring is part of the circumstantial evidence 

which would fit in with all the other evidence in the case and it’s 

really more along the lines of – well, Mr Thring says it’s similar to 

the photograph of the accused.  His description of the person in the 

loungeroom may or may not fit the accused but the importance and 

the probative value of his evidence is not that it in any way forms 

specifically corroboration to the other identification and that would 
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be the subject of a direction by the trial judge.  But more, the 

importance of his evidence is that it doesn’t exclude the accused …”.  

[41] Mr Noble referred me to the judgment of Callaway JA in Clune (1995) 82 A 

Crim R 247 at 250 where his Honour said: 

“As the High Court said in Pitkin (1995) 80 A Crim R 302 at 304: 

 ‘The fact that an accused person ‘looks like’ a person who in 

fact committed a crime is, of itself, insufficient to sustain a 

conviction of that accused of that crime.’ 

The decision in that case did not turn on there being only one witness 

to similarity but on the absence of any other evidence implicating the 

accused.  The position is different where two or more witnesses not 

only say that the accused resembles the offender but mentioned 

different, but not contradictory, points of similarity.  For example, 

one witness may refer to colour of hair, another to colour of eyes, 

another to height and another to apparent age.  They are contributing 

to what might ultimately become a verbal identikit, so that four such 

witnesses are more probative than one.” 

 

[42] Later in his judgment the following appears: 

“It is clear that the jury in the present case could have regarded the 

evidence of identification as amounting to no more than evidence of 

similarity.  They might not have appreciated how little such evidence 

proves or appreciated that several witnesses to similarity are no more 

probative than one, except to show that the accused resembles the 

offender.” 

[43] Mr Noble submitted that although the evidence of Mr Thring was in some 

way defective and, despite the fact that it would be “dangerous for that to be 

relied upon as an identification”, it was nevertheless, “still admissible 

evidence and probative as part of the circumstantial case” against the 

accused.   
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[44] There was no suggestion that the evidence is not admissible.  The issue is 

whether or not I should exclude it in the exercise of my discretion.  It seems 

to me that I should do so.  The evidence did not, and could not, amount to an 

identification of the accused.  The highest Mr Thring put it was that the 

photograph “looks like the bloke that is in the loungeroom here, from his 

like just the face, bit or his hair and … his eyes.”  This is not a case such as 

was referred to in Clune (supra) where the contribution of various witnesses 

cumulatively could lead to a positive identification. The evidence of 

Mr Thring was imprecise in the extreme.  He was confused as to the number 

of photoboards.  He was confused as to the presence or absence of a beard.  

He did not identify anything distinctive about the photograph but rather, 

after excluding all persons on the photoboard, indicated that there were 

some general aspects of a particular photograph which looked like the 

person concerned.  The probative value of that evidence is to my mind 

insignificant.  Whilst it may be admissible it is of trifling weight.  On the 

other hand the potential prejudice to the accused in admitting the evidence is 

substantial.   If the evidence of Ms Svanosio and Mr Long is accepted then 

identification will have been made out.  However, if there is non acceptance 

of that evidence there is a substantial risk that a jury may use the evidence 

of Mr Thring to establish the identification of the accused.   

[45] In the circumstances I am satisfied that the accused, who bears the onus of 

proof in this regard, would not receive a fair trial if this evidence were to be 

admitted and I reject the evidence.  The rejected evidence is that which 
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relates to the identification process undertaken with Detective Huysse on 

21 August 1997. 

An identification parade 

[46] The nature of appropriate and admissible identification evidence will vary 

according to the circumstances of each case.  In his judgment in Alexander v 

The Queen (1980-81) 145 CLR 395 Mason J (at 428) set out a passage from 

the Devlin Report in which the reasons why an identification parade is to be 

preferred over identification from police photographs were expressed.  

Notwithstanding that expression of preference, the court in that case held 

that evidence of an identification made out of court by the use of 

photographs produced by the police is admissible (per Gibbs CJ at 402-403 

and Mason J, with whom Aickin J agreed, at 428-429).  However it is a 

matter for the discretion of the trial judge whether such evidence ought be 

excluded if “the strict rules of admissibility operate unfairly against the 

accused” (per Gibbs CJ at 402-403).   

[47] In Alexander v The Queen (supra) Mason J said at 430: 

“The evidence, whether it be based on photographs or on a parade, is 

artificial in the sense that it is brought into existence by the police 

for the purpose of providing evidence at a criminal trial, allowing for 

those cases in which the purpose is detection or investigation of 

crime.  Because it is evidence which may be inherently fragile and it 

may be influenced by suggestion, considerations of fairness indicate 

that the police should, whenever possible, arrange for an 

identification parade, when the accused has greater opportunity of 

knowing the circumstances under which the identification comes to 

be made.” 



 17 

[48] One of the problems with photographic evidence is that, generally speaking, 

the accused person is not present when the identification is made and 

therefore has no opportunity to test or determine whether the procedure 

adopted was fair.  This problem is overcome in some cases by a video 

recording of the process being undertaken.  In the present case there was, on 

each occasion, an audio recording of the process.   

[49] In this matter an issue arose as to whether or not there should have been an 

identification parade conducted.  The prospect of an identification parade 

was raised with the accused by Detective Jenkinson at the time a record of 

interview was conducted on 18 August 1997.  Detective Jenkinson asked the 

accused: “Do you wish to take part in an identification parade?”.  The 

accused did not respond.  In the circumstances of the taking of the record of 

interview it was quite clear that the accused understood and exercised his 

right to silence and did not propose to enter into any conversation with the 

police regarding the matter.  He effectively declined to participate in an 

identification parade.  In the absence of the co-operation of the accused in 

relation to an identification parade, the police had to look elsewhere for 

evidence of identification.  In those circumstances they may do so by any 

appropriate means that may be available to them, R v Hadley and Alford 

(1984) VR 229, Clune (1982) VR 1. 
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[50] In the circumstances of this matter there can be no criticism of the police for 

resorting to the use of the photoboard. 

 

______________ 


