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kea99005 

 
IN THE COURT OF CRIMINAL  

APPEAL OF THE 

NORTHERN TERRITORY  
AT DARWIN 

 

Melv ille v  The Queen [1999] NTCCA 55 

No. CA 7 OF 1994 (9251364) 
 

 BETWEEN: 

 
 ROBERT TODD MELVILLE 

    Applicant 

 
 AND: 

 

 THE QUEEN 

    Respondent 

 

CORAM: Martin CJ, Kearney and Priestley JJ 

 
REASONS FOR DECISION 

 

(Delivered 19 May 1999) 
 

MARTIN CJ: 

 
[1] I have had the benefit of a draft of the opinion of Kearney J.  I agree that the 

Court of Crimina l Appeal does not have jurisdict ion to entertain the 

application upon the basis upon which it was advanced.  The scope of “a 

sentence that is not in accordance with the law” is to be determined in the 

circumstances of each case.  
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KEARNEY J: 

 
The  application 

 

[2] By application of 25 February 1999 the applicant seeks the leave of the 

Court of Crimina l Appeal under s 112(3)(b)(ii) of the Sentencing Act  (herein 

“the Act”), to reopen his sentencing proceedings, within an extended time.   

[3] Section 112 provides, as far as material: 

(1) “Where a court  has in, or in connection with, crimina l proceedings 

(includ ing a proceeding on appeal) – 

(a)  imposed a sentence that is not in accordance with the law; or 

(b)  failed to impose a sentence that the court legally should have 
imposed, 

the court  (whether or not  dif ferently const ituted)  may reopen the 

proceedings unless it considers the matter should more appropriately be 
dealt with by a proceeding on appeal.  

(2)  Where a court reopens proceedings, it -  

… 

(b) may impose a sentence that is in accordance with the law;  

… 

(3)  A court may reopen proceedings – 

… 

(b) on the application of a party to the proceedings made not later 

than – 

(i) 28 days after the day the sentence was imposed; or 

(ii) such further time as the court allows.  

(4)  An application for leave to make an application under subsection (3) 

(b) (ii) may be made at any time.  

… 
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(7)  This section applies to a sentence imposed, or required to be 

imposed, whether before or after the commencement of this 
section.”(emphas is added) 

The  background to the  application 

The sentencing proceedings of 18 November 1993  

[4] On 12 November 1993 the applicant was found guilty following his trial on 

a charge of committ ing an aggravated sexual assault on 12 March 1991.  

That is an offence under s 192(1) and (4) of the Criminal Code, equivalent 

to the common law crime of rape.  

[5] The applicant stood his trial on this charge on 3 occasions; the first two 

trials miscarried.  On 18 November 1993 he was sentenced to 12 years 

imprisonment, to commence on 12 November; a non-parole period of 6 years 

was fixed.  

[6] During submiss ions in mitiga t ion of sentence on 18 November 1993, counsel 

for the applicant was discussing a psychologica l report  on the victim, when 

there occurred the following exchange : 

“MR SOUTHWOOD: And your Honour saw the demeanour of [the 
victim] -  -  -  

HIS HONOUR:  She was clearly distressed during the trial,            

Mr Southwood -  -  -   

MR SOUTHWOOD: Yes 

HIS HONOUR: -  -  -  on a number of occasions. 
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MR SOUTHWOOD: Yes, that’s so, your Honour.  I say no more than 

to say that your Honour did observe and had an opportunity to 
observe her -  -  -  

HIS HONOUR: Well, I want you to know that my view of her 

demeanour was that I formed the view that she was patently and 
genuine ly in significant distress.  

MR SOUTHWOOD: That certainly was the case on occasions, your 

Honour. 

HIS HONOUR: Yes. 

MR SOUTHWOOD: As to the position in relation to the cross-

examina tion of [the victim], your Honour, it’s true that she has been 

cross-examined on some four occasions.  There was a committa l and 
there have been three trials.  It cannot however be said that all three 

trials are the fault of the prisoner, and in relation to the cross -

examina tion, although it was detailed, your Honour, it was controlled 
by the relevant provisions of the Act, and there was no lengthy 

examina tion of prior sexual behaviour or conduct or anything such as 

that.” 

[7] Having recounted the facts when sentencing the applicant, the learned t rial 

Judge remarked, inter alia:-  

“You were committed for trial at a committa l hearing in November 

1992.  Your v ict im gave ev idence at  the committal.  Your first trial 
was in July of 1993 but that was aborted through no fault of your 

own.  Your v ict im gave ev idence at  that  trial.  

Your second trial was in August of 1993 and your v ict im gave 

ev idence at  that  trial as well.   You also gave evidence and you 
denied on your oath that you were [the victim’s] assailant.  There 

was a hung jury on that occasion.  You were tried again before me , 

this time commenc ing on 1 November 1993.  This trial lasted for two 
weeks.  Your v ict im again gave ev idence and, hav ing given her 

ev idence, was not  released immediately and even af ter she was 

released several days later, had to be recalled for further cross-
examination.  

I formed the view that the trial was a signif icant ordeal for your 

victim.  She was visib ly distressed on a number of occasions.  I 
thought  her distress was entirely genuine and was caused by hav ing 

to recall the events of  that  night .  In my view, she did not attempt to 

gild the lily and did her best to cope with having to give evidence, 
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and she seemed to me to be a forthright, honest and courageous 

witness. 

… I do not punish [you] for having, in effect, lied to the jury, that 

being the effect of the jury’s verdict, because you were not charged 

before me with that offence.  

Mr Southwood, your counsel, has submitted to me that your offence 

was not in the ‘worst  case’ category so as to attract the maximum 

penalty of life imprisonment, and I agree with him.  It was 
nevertheless an offence very much towards the upper end of the scale  

of seriousness.  I accept that it was not planned.  You went to the flat 

to burgle it, not to commit rape.  It was therefore opportunist ic.  But 

on the other hand, you threatened your victim with her life and you 
used a knife, or another object which your victim thought to be a 

knife and which you intended her to think was a knife, and you used 

the pillow in the way I’ve mentioned.  

You licked her vagina, although there is no evidence of penetration 

of the vagina with the tongue, and you entered her on two occasions 

and you fondled her breasts and bit her breasts and attempted to kiss 
her. 

Your v ict im has had to give ev idence now on f ive separat e occasions.  

I say ‘f ive’ because she was recalled for further cross -examination 
at  the trial in November, and I have mentioned that  this has caused 

her considerable v isible distress.  I accept  that  it  was not  your fault  

that  the f irst  trial aborted, but  you could have saved your v ict im 
from this distress at  any t ime by pleading guilty.  Had you pleaded 

guilty I could’ve given you some discount , on the sentence I’m about  

to give you, for hav ing saved your v ict im the suf fering of  hav ing to 

give ev idence. 

…  In the circumstances, I cannot  give you any discount  for those 

matters.  Further, the consequences of your acts have caused 

immed iate as well as long- term psychologica l harm to your victim.  
Of course, most if not all rapes cause psychologica l harm to the ir 

victims, but in this case the degree of harm caused is severe.  

… 

In your case there is little that I can find that warrants me extending 

to you any leniency.  The offence of rape calls for strong disapproval 

and in this case there are aggravating circum stances: the threats 
made, the use of  a knife or at  least  some object  intended to convey 

the impression in the v ict im’s mind of  a knife, the fact  that  the rape 

involved the break ing into of  what  was then the sanctity of  the 
v ict im’s temporary home and the severe consequences to the v ict im, 
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which I’ve mentioned.   All this indicates that I would be failing in 

my duty if I did not impose condign punishment. ” (emphasis added)  

The proceedings in the Court  of Criminal  Appeal  

[8] On 19 September 1994 the applicant applied for leave to appeal; ultimate ly, 

this related only to his sentence.  On 27 March 1995 the Court of Crimina l 

Appeal granted leave to appeal, but dismissed the appeal and confirmed the 

sentence.  Inter alia, it was submitted to the Court that the learned trial 

Judge had made a specific sentencing error, in giving weight to the fact that 

the victim had been obliged to give evidence 5 times and linking that fact to 

the applicant’s plea of not guilty.  The submiss ion was that in doing so his 

Honour had, in effect, treated the applicant’s decision to plead not guilty as 

amounting to an aggravating circumstance.  

[9] The Court held that his Honour was not to be understood as having treated 

the fact that the plea was not guilty, as an aggravating circumstance. On the 

other hand, the Court did treat the consequent distress to the prosecutrix 

occasioned by her having to give evidence, as an aggravating circumstance.  

Gray AJ (with whose opinion Martin CJ and Thomas J agreed) having 

recited the facts as stated by his Honour in his sentencing remarks, observed 

that his Honour had “emphas ised” 7 “aggravating circumstances” includ ing 

– 

“(iii) that as a consequence of the appellant’s plea of not 

guilty, the victim was obliged to give evidence on five 
separate occasions.” 
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[10] Dealing with the submiss ion in par [8], Gray AJ cited as “what his Honour 

said on this subject” the passage third last emphasized in par [7] above in 

his Honour’s remarks, and said:-   

“I read that passage as doing no more than identifying one of the 

aspects of the distress caused to the prosecutrix by the commiss ion of 
the offence and the subsequent legal proceedings.  His Honour 

merely pointed out that this particular aspect of distress was 

occasioned by the appellant’s decision to plead not guilty.  His 

Honour cannot be understood as treating the mere fact of the not 
guilty plea as an aggravating circumstance.  The aggravating 

circumstance was the distress occasioned by the prosecutrix  giv ing 

ev idence.  This was one of  the consequences of  the crime and the 
ensuing trial. 

In R v  Webb [1971] VR 147 at p151, the Court of Crimina l Appeal 

said that a sentencing judge ‘is equally entitled, in our view, to have, 
regard to any detrimenta l, prejudicia l, or deleterious effect that may 

have been produced on the victim by the commiss ion of the crime.’ 

See also R v  P  (1992) 64 A Crim R 381 at pp 384-5. 

In my opinion, the learned trial judge was entit led to regard the 

distress suf fered by the prosecutrix  in giv ing ev idence , part of which 

he had personally observed, as an important  aggravating factor .” 
(emphasis added) 

It is clear that the passage last emphasized constituted the ratio decidendi 

for the Court’s decision.  

The proceedings in the High Court  in Siganto v The Queen (1998) 159 ALR 94  

[11] In Siganto (supra) the High Court had occasion to consider the statement of 

the law by the Court of Crimina l Appeal emphasized in par [10] above; it 

had been submitted to be wrong in principle.  Having discussed the matter in 

its judgment in pars [29] – [33], the Court concluded at 101-2: 
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“[34] The suggested principle in Melv ille should be rejected.  The 

applicable princip le is that stated in Gray ([1977] VR 225 at 231]).  
To some, it may appear a matter of semantics to distinguish between 

denying the existence of circumstances of mitigat ion and asserting 

the existence of circumstances of aggravation; and judicia l 
statements intended as the former may sometimes be misunderstood 

as intending the latter.  However, the distinct ion can be important.  

[35] In deciding that  the distress occasioned  to a complainant  by 
hav ing to give ev idence is an aggravating circumstance for 

sentencing purposes, Melv ille was incorrect  and should be 

overruled.” (emphasis added) 

The  application to this  Court  

[12] The High Court in Siganto (supra) was concerned only with what the Court  

of  Criminal Appeal had said in Melv ille.  It is because of the passage in par 

[35] of its judgment that the applicant now applies to this Court, a 

differently constituted Court of Crimina l Appeal to that of 27 March 1995, 

for an order under s 112(3)(b)(ii) of the Act.  It was common ground before 

this Court that the applicant relied on s 112(1)(a) of the Act , and not  on 

s 112(1)(b). 

A question of jurisdiction 

[13] Mr Wild QC of senior counsel for the respondent submitted that this Court 

lacked jurisdict ion to entertain the application; it had been made to the 

wrong court.  Mr Wild noted that s 112(1)(a) contemplated that where a 

court had imposed a sentence “that is not in accordance with the law”, it was 

that  court “whether or not differently constituted”, which was empowered to 

“reopen the proceedings.” 
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[14] He submitted that it was the learned trial Judge, constitut ing the Supreme 

Court under s 11(2) of the Supreme Court  Act , and exercising the 

jurisdict ion of that Court pursuant to ss 14(1) and 15(b) of that Act, who had 

imposed on 18 November 1993 the sentence now alleged to be “not in 

accordance with the law”.  Accordingly, it was the Supreme Court in that  

sense which was empowered by s 112(1) to “reopen the proceedings”, 

whether or not constituted by his Honour or another Judge.  The Court of 

Crimina l Appeal which on 27 March 1995 had dismissed the appeal against 

that sentence, had not “imposed” the sentence; it could not be treated as 

having “imposed” it simply by having dismissed the appeal against it and 

confirming it.  Accordingly, that Court was not in this case the “court” 

referred to in s 112(1).  

[15] The contrary submiss ion by Mr Grace QC of senior counsel for the 

applicant, proceeded in a series of 5 steps.  First, he accepted that the word 

“court”, wherever it appears in s 112(1), refers to the court which had 

“imposed [the] sentence”, and that in this case that court was the Supreme 

Court.  Second, the Court of Crimina l Appeal is defined in s  3(1) of the Act 

in the following terms:-  

“Court of Crimina l Appeal’ means the Supreme Court  constituted in 
accordance with section 407 of the Criminal Code.” (emphasis 

added) 
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Section 407 (1) of the Criminal Code provides: -  

“The Supreme Court  shall be the Court of Crimina l Appeal and the 

Court shall be duly constituted if it consists of not less than 3 judges 

and of an uneven number of judges.” (emphasis added)  

Section 429 of the Code vests certain powers of the Court of Crimina l 

Appeal in a single Judge of that Court.  Third, Mr Grace submitted that the 

foregoing meant that the Supreme Court as specially constituted was the 

Court of Crimina l Appeal.  Fourth, it was the Supreme Court “(whether or 

not differently constituted )” which was empowered by s  112(1)(a) to 

“reopen the proceedings”.  Fifth, the Supreme  Court, in its discretion, could 

constitute itself as a Court of Crimina l Appeal, for the purpose of dealing 

with this application, rather than by having it dealt with by a single Judge.  

[16] I note the following matters.  Section 9 (1) of the Supreme Court  Act  defines 

the “Supreme Court” in terms of s 10, the “Court of Appeal” in terms of 

s 51(2), and the “Full Court” as the Supreme Court other than the Court of 

Appeal, when “constituted by not less than 3 Judges.” 

[17] Section 10 “establishes the Supreme Court of the Northern Territory of 

Australia”.  Section 11 provides for its constitut ion, viz: 

“(1) The Court consists of the Judges and the Master.  

(2) The Court shall be constituted by a Judge or Judges … sitting 

and exercising the jurisdict ion of the Court.” 
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Section 14 provides for its jurisdict ion.  Section 15 provides for the exercise 

of its non-appellate jurisdict ion, viz:  

“The jurisdict ion of the Court, other than its appellate jurisdict ion, is 
exercisable – 

(a)  by the Full Court; 

(b)  where it is not expressly provided that the jurisdict ion of 
the Court shall be exercised by the Full Court, by one 

Judge; 

…” 

Divis ion 3 of Part II of the Supreme Court  Act  (ss 21-24) provides for the 

Full Court, as defined in s9(1).  Part III of that Act (ss 50A-60) provides for 

the Court of Appeal.  Section 51 (2) provides that:-  

“The Court [defined in s9(1) as ‘the Supreme Court’], when 
exercising its appellate jurisdict ion under subsection (1), may be 

known as the Court of Appeal of the Northern Territory of 

Australia. ” 

Section 52 provides for the exercise of this appellate jurisdict ion.  Section 

52 (1) provides:-  

“Subject to this Act, the appellate jurisdict ion of the Court under 

section 51(1) shall be exercised by the Court constituted by not less 

than 3 Judges.” 

I note that s 80 provides for the amendment of defect in proceedings, while 

s 81 provides for formal defects; however, neither of these provisions in my 

opinion assists in the resolution of the question of jurisdict ion.  
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As noted in par [15], the Court of Crimina l Appeal is constituted under 

s 407(1) of the Criminal Code.  Its jurisdict ion and powers are provided for 

in the other provisions of part X of the Code.   

[18] It can be seen from this structure that the Supreme Court may be constituted 

in different ways, for the purpose of exercising different jurisdict ions.  

Although there is only one Court, the Supreme Court, I do not accept that it 

is “indivis ib le”, in the sense in which Mr Grace used that word.  In the 

present case it is common ground that “the Supreme Court” which 

“imposed” the sentence was constituted by a single Judge, exercising the 

origina l jurisdic t ion in crime of the Supreme Court.  In the termino logy of 

s 406(1) of the Code, it was the “court of trial”.  

In my opinion the words “(whether or not differently constituted )” in 

s 112(1) of the Sentencing Act  do not embrace, in this case, the Supreme 

Court constituted other than by the learned trial Judge, or by another Judge 

of the Supreme Court, sitting in its origina l crimina l jurisdict ion.  That is to 

say, those words do not, in this case, embrace this Court which is the 

Supreme Court constituted as the Court of Crimina l Appeal under s  407(1) 

of the Criminal Code.  If the Supreme Court constituted as the Court of 

Crimina l Appeal on 27 March 1995 had “imposed” the sentence, the words 

“(whether or not differently constituted )” would embrace this Court as 

presently constituted.  But that was not the case; it is not open in my opinion 

to hold that by dismiss ing the appeal and confirming the sentence imposed 

below, the Court of Crimina l Appeal on 27 March 1995 had “imposed” the 



 

 

 13 

sentence.  The sentence was imposed by the “court of trial” and that is “the 

court”empowered by s 112(1) of the Act to “reopen the proceedings”, 

whether or not differently constituted.  

[19] In accordance with these views, I consider that the Court of Crimina l Appeal 

has no jurisdict ion under s 112(1)(a) in this case to entertain the application 

of 25 February 1999.  For that reason, it has no power to remit the 

application to a single Judge.  The applicant may apply to any Judge of the 

Supreme Court under s 112(3)(b)(ii) of the Act to seek leave to reopen the 

sentencing proceedings of 18 November 1993.  In dealing with any such 

application a single Judge would not be constrained by the decision of the 

Court of Crimina l Appeal of 27 March 1995, in light of the High Court’s 

conclusion – see par [11] – that the basis of that decision was incorrect, and 

the princip le of law for which the decision stands should be overruled.   

Although this conclusion is suffic ient to dispose of the application, in 

deference to the various submissions which were made, I make the following 

observations. 

Scope  of section 112 (1) (a) of the  Sentencing Act  

[20] The parties were at issue as to whether s 112(1)(a) empowers a court to 

“reopen the proceedings” when the error relied on is of the nature of the 

present alleged error.  What is involved is whether the phrase “imposed a 

sentence that is not in accordance with the law” in s 112(1)(a) embraces an 

error of this type. 
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[21] Mr Grace submitted that these words should be interpreted liberally, and not 

given a narrow construction so as, for example, to restrict the operation of 

s 112(1)(a) to the correction of mathematica l, technical or jurisdic t iona l 

mistakes.  Mr Wild submitted that the sentence of 18 November 1993 was 

imposed “in accordance with the law”, since it did not exceed the maximum 

sentence of imprisonment for life; the words of s 112(1)(a) referred only to 

the correction of sentences which were never to be imposed at all, sentences 

which were outside the power of the sentencing court.  

[22] Section 112 of the Sentencing Act  is clearly modelled closely on s 188 of the 

Penalt ies and Sentences Act  1992 (Qld), which provides relevantly: 

(1) “If a court has in, or in connection with, a crimina l proceeding, 
includ ing a proceeding on appeal –  

(a)  imposed a sentence that is not in accordance with the law; or  

(b)  failed to impose a sentence that the court legally should have 
imposed; or  

(c)  imposed a sentence decided on a clear factual error of substance;  

the court, whether or not differently constituted, may reopen the 

proceeding. 

… ” 

Par (c) clearly was introduced into the Queensland provision following a 

recommendation to that effect in Woodford (1996) 89 ACrimR 146, which 

held that a factual error of substance was not  embraced by the words “not in 



 

 

 15 

accordance with the law” in par (a).  In Woodford (supra) the error relied on 

was a misapprehens ion when sentencing that the prisoner had no previous 

convictions.  In Deacon (1993) 65 A CrimR 261, the error relied on was as 

to the amount of heroin which the prisoner had produced; this error had led 

to his being convicted of a more serious offence.  In that case Thomas J held 

that jurisdict ion to reopen under s 188 existed “only if there has been a legal 

error”, following the Full Court’s approach to a different provision in Boyd 

v  Sandercock; ex  p  Sandercock  [1990] 2 QdR 26 at 29.  It is clear that the 

view in Queensland is that jurisdict ion to reopen proceedings under a 

provision such as s 112(1) exists only if the sentence was imposed in 

circumstances involving legal error.  

[23] In New South Wales, in Ho v  Director of  Public Prosecutions (1995) 37 

NSWLR 393, Kirby P, as he then was, (with whom Gleeson CJ, then Chief 

Justice of the Supreme Court of New South Wales, and Shelle r JA agreed) 

discussed s 24 of the Criminal Procedure Act  1986 (NSW), which enabled 

proceedings to be reopened where a court had imposed a penalty that was 

“contrary to law”.  At 402 his Honour noted that this “remedia l legisla t ion” 

should “not be subjected to a narrow construction”; it should receive a broad 

interpretat ion, in accordance with Parliament’s intention.  His Honour noted 

the cost advantages of the procedure “in correcting mistakes of a simple 

character”, and considered that the Court “should a fford the language of the 

section the broadest availab le construction so as to achieve its stated 

objects”.  His Honour then noted (at 403) limitat ions derived from the 
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requirement that the penalty must be “contrary to law”, as revealed in the 

case- law; he cited Boyd v  Sandercock; ex  p Sandercock  (supra), and noted 

the “differ ing views” on the “breadth of the phrase ‘contrary to law’”.  His 

Honour considered that the phrase was wider than “not provided by law”, 

citing as an example of its applicability the case of a sentence imposed 

without the sentencer considering whether he should take into account time 

which the prisoner had already spent in custody.  Although s 24 did “not … 

permit a general rehearing of sentencing proceedings on the merits”, his 

Honour considered it “should be given the widest possible operation” for 

“the correction of arguable mistakes in sentencing. ” 

With all of these observations I respectfully agree; I consider that they are 

all applicable to s 112(1)(a).  See generally the review o f Queensland, New 

South Wales and Western Australian decisions in Traegar v  De Albuquerque 

(1997) 97 A Crim R 166 at 169-178. 

[24] Section 112 of the Act was considered by this Court in Staats v  The Queen 

(1997-98) 123 NTR 16.  In that case the learned sentencing Judge reopened 

under s 112 and varied the length of the non-parole period he had earlier 

fixed, after the Court of Crimina l Appeal later ruled in another case that the 

mandatory minimum non-parole period fixed by the Act applied to cases 

such as the one in which he had sentenced.  That was a case of an error of 

law in the application of a provision of the Act, becoming known from what 

was said in a different case by a court in the appellate hierarchy; to that 

extent it has some similar ity with the present case.  All members of the 
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Court in Staats (supra) considered that s 112 gave a sentencing Judge power 

to correct errors of law in the imposit ion of a sentence.  Martin CJ at 24 saw 

s 112 as limited to correcting such errors; Angel J at 26 considered that  it 

included “at least” the correction of such errors, and that it might “well 

include [the correction of] judicial oversight of a fact obviously material for 

sentencing purposes”; Thomas J at 43 considered that in that case the fixing 

of a new non-parole period was “required … in accordance with the law”.  

[25] As far as sentencing by the Supreme Court is considered, s 111 of the Act 

empowers that court to correct a sentence it has imposed which lies “beyond 

… its own power”.  Section 112 is therefore clearly intended to deal with 

errors other than the jurisdic t iona l errors provided for in s 111.  Section 111 

corresponds generally with s 104 of the Sentencing Act  1991 (Vic); there is 

nothing in that Act which corresponds to s 112, although s 104A was 

introduced in 1997 empowering (in specific language, unlike the general 

language of s 112(1)(a)) the correction of clerical mistakes etc., within 14 

days after sentence.  As noted in par [22], s 112 of the Act follows generally 

s 188 of the Penalt ies and Sentences Act  1992 (Qld); there is nothing in that 

Act which corresponds with s 111.  I have previously queried the operation 

of s 111 and respectfully commended to the legis lature the question whether 

it should be clarified ; see R v  Wanambi (1998) 120 NTR 1 at 5-7. 

[26] Mr Wild submitted that while cases such as Staats (supra) indicated that a 

sentencing error arising from a misapplicat ion of statutory law could be 

corrected, the correction of sentences where the error arose from the 
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misapplica t ion of the common law relating to sentencing, was outside the 

scope of s 112.  I am not persuaded that that distinct ion is valid.   

[27] In my opinion, the Queensland, New South Wales and Western Australian 

authorit ies – see pars [22] and [23] -  and what was said in Staats (supra) in 

par [24] support the view that s 112 (1) empowers the sentencing court to 

correct errors of law.  I consider, bearing in mind Kirby P’s observations in 

Ho  v  Director of  Public Prosecutions  (supra) in par [23], that those errors 

encompass errors of the type said to have arisen in this case.  That is to say, 

s 112 (1) enables the correction of an error of law in sentencing when, in the 

course of a binding decision in the appellate hierarchy in another case, it is 

stated that the sentence in the instant case was not imposed in accordance 

with the law which governs the proper exercise of the sentencing discretion.  

I consider that this beneficia l interpretation of s  112 (1) (a), a remedial 

provision, results in its operation being fairer and more convenient; this 

interpretat ion provides in the Territory a convenient means of correcting an 

error of this type.  The operation of a statute is relevant to the meaning to be 

given to its terms; see generally Cooper Brookes (Wollongong) Pty Ltd v  

F.C.T. (1980-81) 147 CLR 297 at 320-1, per Mason and Wilson JJ.  

Was there  legal error at the  time  of sentencing?  

[28] Mr Wild submitted that contrary to the conclusion of the Court of Crimina l 

Appeal on 27 March 1995 in par [9], the remarks of the learned trial Judge 

in this case showed that he had not  treated the distress of the victim 



 

 

 19 

occasioned by her giving evidence, as an aggravating circumstance.  

Mr Grace submitted that the conclusion of the Court of Crimina l Appeal in 

par [9] was “absolutely compelling”; it was clear from the extent of his 

Honour’s remarks on this aspect when sentencing, that he had treated it as 

an aggravating circumstance, and had for that reason increased the sentence 

which he otherwise would have imposed.  

[29] As noted in par [12], the legal error in this case as stated by the High Court 

in Siganto (supra) – that “in deciding that the distress occasioned to a 

complainant by having to give evidence is an aggravating circumstance for 

sentencing purposes, Melv ille was incorrect” -   was an error by the Court  of  

Criminal Appeal.  Whether that Court was correct in its conclusion in 

par [9] that the learned trial Judge  had approached his sentencing in that 

way, was of course not in issue before the High Court.  Nor has it ever been 

in issue in that Court; no application for leave to appeal from the decision of 

the Court of Crimina l Appeal of 27 March 1995 in this case was ever 

lodged.  The conclusion of the Court of Crimina l Appeal of 27 March 1995 

that his Honour had approached his sentencing in the manner now impugned 

by the High Court remains unchallenged, and unchallengeab le except in the 

High Court.  Accordingly, that conclusion must be accepted as definit ive ly 

stating the true position in that respect, in any application under s  112(1).  

That is to say, the determination of any application under s 112(1)(a) must 

proceed on the basis that the learned trial Judge (erroneously) decided that 

the distress occasioned to the victim by having to give evidence, was an 
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aggravating circumstance for sentencing purposes.  That established 

sentencing error means that when sentencing the applicant on 18 November 

1993 his Honour must be taken to have “imposed a sentence that is not in 

accordance with the law”, in the sense that it was not imposed in accordance 

with the law applicable to the proper exercise of the sentencing discretion.  

Other matters  

[30] It is unnecessary to address the question whether a second appeal against the 

sentence is possible; that question would arise only if the avenue under 

s 112(1)(a) were not open.  Simila r ly, it has not been suggested that the 

‘petition’ procedure under s  431 of the Criminal Code is not open to the 

applicant.   

[31] In this case the sentence was imposed on 18 November 1993.  Mr Wild 

suggested at a late stage that s 130(1) of the Act indicated that the Act, 

includ ing s 112(1), applied only to a sentence imposed after 1 July 1996.  

However, despite the generality of s 130(1), the specific provision in 

s 112(7) makes it clear that s 112(1) applies to a sentence imposed before 

that date.  Section 130(1) is no barrier to an application under s  112(1)(a) in 

this case. 

[32] I would dismiss the application of 25 February 1999, for the reasons 

indicated in pars [18] and [19].  
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PRIESTLEY J: 

[33] I agree with Kearney J that this court has no jurisdict ion to deal with 

Mr Melville’s application.  The submiss ion of Mr Grace QC to the contrary 

had some foothold in the various descriptions of the Supreme Court in the 

Supreme Court  Act  and the Criminal Code.  I agree however with Kearney 

J’s analysis of the position, and his conclusion that the Supreme Court is not 

“indivis ib le” in the sense for which Mr Grace contended.  This seems to me 

to be right both in an abstract, and a practical, way.  The Criminal Code 

itself makes a practical distinct ion as for example in s 407(3) and s 40 8, 

where the court of trial (which may be the Supreme Court at first instance) 

is in terms treated separately from the Court of Crimina l Appeal.  

[34] Kearney J has also dealt with other matters argued in the application.  I 

agree with his opinions on those matters also. 

[35] I agree with Kearney J’s proposal that the application should be dismissed.  

 

____________________ 


