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.,^\

TN THE MATTER OF

^~

the Ousti. ces Act

AND ^N THE MATTER OF

an appeal. from a deci. si. on
of the Court of Summary
Dun. sdi. cti. on at Darwin

CORA. Ms

BETWEEN:

TONY ALLEN JARDTNE

Kearney .J.

AND:

The appeLLant was convi. cted by the Court of Summary

Ouri_sdi. cti. on at Darwi. n of the CTi. me of unJ_awful. I. y assauLti. rig

one Ri. chard MCDoweLl. , who thereby suf^ex'ed bodtl. y harm. The

appeLLant appeal. s agai. nst that convi. cti. on. He contends that

i. t was aga, .nst the evi. .dence and the wei. ght of evi. dence, and

that the Court erred i. n law not hoLdi. rig that the

respondent had fai. Led to prove that the appel. Jant had not

acted i. n sei. f-defence.

PATRTCK JOHN O'BRTEN

AppeLl. ant

REASONS FOR DECTSTON

(deLi. vered 5 August 1.987)

Respondent

,.. n
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.

hi. mseLf

unnecessary nor such as is I, d. kel. y to cause death or grievous

harm, and that he does not intend to cause death or grievous

A person is justified

A

provi. ded

harm;

I'.

justi. fi. ed Lawful, and a person who uses

such force i. s not gut. Ity of any offence whi. ch the

see s. 27 (9) of the CT. i. antnal. Code .

that

that

the CT'jin, .na, . Code.

under

force

beyond reasonabl. e doubt that what a defendant di. d was not by

way of sei. f-defence, where the evi. dence ai. scLoses a possi. bl. e

"defence" of sei. f-defence; see general. I. y Zecevi. c v D. P. P.

the

Z. n

s. 27(g)

force

us J. rig

wouJ. d otherwise consti. trite; see ss 25 and 23 of

(Vi. ctorta), uria:'eported deci. SLon of the

he

A,

force

1987 .

J. S

I~'*

uses

The onus i, s on the prosecuti. on to

to

The learned Magistrate suntanari. zed the cases whi. ch

the respondent and the appeLLant respecti. veJ. y sought to make

before hi. in, as foJ. ,. ows=-

LS

defend

The

netther

use of force

"The for the prosecuti. on Ii. .e. thecase

respondentl put short3. y i, s that 11cDoweLl.
was at a ni. ght-cJ. ub establ. ismnent i. n town
IFanni. esl. That the defendant approached
hi. in, i. nsul. ts were exchanged, an i. .nci. dent
occurred that Decessi. tated the

i. riterventi. on of the securi. ty o^^:. cer
INr Hall. l to the de^endantprevent
possi. .bJ. y punchi. rig MCDoweLl. inside the bar

Tt's the case for the prosecuti. .onarea.

that MCDoweJ. .,. Left the night-o1. ub and
shortJ. y a:Ete, : foLl. owed by thewas

defendant and hi. s brother Tt', s the
for the prosecution that thecase

defendant approached MCDowel. I. and that an
assaul. t took PI. ace and that at the time

use of

Hi. gh

prove

Court, I JULY

. . .

2



.

of the assaILLt and i. runed, .. atel. y before ,. t
the defendant was under bel. i. ef thatnO

MCDoweLl. armed i. n any way and thatwas

the assaul. t was unprovoked and notwas

excused by way of sei. f-defence.

,,-\

I~

Tt's the case for the defendant Ii. .e. the
appeLJ. antl that he had seen MCDoweLJ. and
another i. n the bar acti. rig in a way wh, .ch
annoyed hi. .in. He tthat is, MCDowe1.1.1
appeared to hi. in to be a homosexual. . That
i. nsuLts exchanged. Thatwere a

spi. tti. rig i. DCi. dent took PI. ace, which was

triteTzupted by the secuz:i. ty IN, r Hall. l.
That he, the defendant, Left and a^ter
turni. rig the ^,:om Edmund Streetcorner

i. nto Sini. th Street he saw MCDoweLL. That

wi. th th, .s other man. HeMCDoweLJ. was

[that i. s, the other man] removed h, .s
motor cyci. e bel. met and heLd i. t i. n a way

[such that] he thought the man might
be possi. bl. y goi. rig to assaul. .t hi. .in, and
that MCDoweL, . came at hi. in then and that

the time he [the defendant]at

bel. i. eved that he IncDoweJ. 1.1 armedwas

wi. th a knife. He [MCDoweLL] struck h, .in
on the shouJ. der but he Ithe de^endantl
bel. ,. eved he ' d been stabbed. He

tMCDowe1.1.1 cont^. nued to fJ. .ai. I. at hi. in and
hi. .s Ithe defendant'sl force was necessary
to defend hi. msel. f :Ex'om attack by a person
he bel. i. eved was armed wi. .th a kni. fe. "

,..\

. . .

^.

sum^jari. zed ,. t as foLLows:-

. . .

Hi. s Worshi. p

"T have not heard from MCDoweLJ_ as far as
the assaul. t i. s concerned because 11cDoweJ_I.
remembers I. i. ttl. e o:E what occurred that
night and about the onI. y useful. pi. ece of
evidence that he couLd gi. ve was that he
does not carry a comb, i, s not i. n the
habit of carryi. rig a comb and di. d not
carry a comb that ni. ght. T've not heard
from MCDowe3. I. 's associ. ate. ApparentJ. y
he's been uriabl. e to be Located. The
evi. dence for the prosecution rests a, .most
enti. rel. y upon the useful. pi. ece ofone

evi. dence given by MCDoweLJ_ and the

then

. . .

turned to the evidence and

3



,

accounts gi. ven by the defendant.var, .ous

Accounts firstJ. y given to hi. s brother
IN5. chael. Jardi. nel the accounts gi. ven
to Pan3. , tSLc - thi. .s shouJ. d read '11al. I. ',
the securi. ty offi. cerl then Del. aney Ia

POLi. celconstabLe of andsena. or

subsequently gi. ven to 00nes Ia detecti. ve
sent. or constabLel. Tn effect, T'in asked
to fi. rid the offence proven on the basis
of the inconsi. stenci. es i. n those accounts,
that T should not bel. i. eve him tthe
de:tendantl . "

I'~*

,,~~*

stated

. . .

His Worshi. p then noted that for

.^\

"T accept MCDoweJ. I. as a wi. triess of the
truth. T accept that he teLLs me that he
does not carry a comb and T accept that
to the best of h^. s knowledge he did not
on that ni. ght carry a comb. "

.,-~

H:. s Worsh, .p found Mr Hall. to be

very convi. nci. rig st, rai. ghtforwarda

wi. triess whose evi. dence T have
confi. dence i. n Tt fl. ows from findi. rig
that wi. triess a wi. triess of credit and a
trustworthy and accurate wi. triess that
there are some areas of the evi. dence of
the defendant whi. ch become suspect. "

,,
. . .

reasons

Hi. s

defendant ' s evi. dence .

. . .

which

Worshi. p

he

. . .

MCDoweLl.

then

The fi. .r'st rel. ated to the appeLJ. ant's account that

had threatened hi. in i. n Fanni. es; the second reLated

discussed 2 "suspect" areas

4

of the



to the appellant's di. fferi. rig accounts on 1.6 and 25 November

that in Eonund Street MCDowel. I. had attacked hi. in wi. th what he

beJ_i. eved fi. rst to be a knife and Later a comb.

wi. th the i. nci. dent i. n Fanni. .es.

,-\

I~'

had seen the vi. cti. in and another inari "ki. ssi. rig each other and

rubbi. rig thei. ,: Legs up and down each other"; that he had

i. ni. ti. ated eXchange of i_nsu}ts with MCDowe, ..,. whi. ch

their spitting

The

CUI. ini. nated

defendant

MCDowel. I. then

an

testi. fi. ed

.

J. n

I'~.

I'\

came towards me wi. th hi. s hands out

I. i. ke as i. f he was goi. rig to put them
around my throat sort of. Then ofone

the bouncers INi: Hall. l jumped over the
bar and stood between us. "

,,
. . .

. . .

that whi. I. e i. n Fanni. es he

Because 11cDoweLl. was coini. rig at hi. in i. n the threatening way

descri. bed above, the appeLl. ant says he I:'a, .sed hi. s arm.

Mr Bai. I. test, .fi. ed that he had asked the appeLJ. .ant and

MCDowe3. .L to desist from thei. r altercation and they appeared

to do so, but that he had then seen that the appel. I. ant had

Tai. sed hi. s fist and was about to punch 11cDowe, _I_; he grabbed

the appeJ. Jant's arm and prevented hi. in from dot. rig The

magi_strate, accepti. .rig Mr Hal. ,.'s account, bel. d that i. f

MeDowel. J. had acted

T deal. ftrst

at each other, and that

"... i. n thi. s threateni. rig way, Ha, .I. wou, _d
have been abLe to see i. t. Hall. says that

5
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,

Tt i. s cl. ear that hi. s Worshi. p di. d not accept the appel. Jant's

account that MCDoweLJ. had threatened him ,. n Fanni. es.

he did not see any such manner or
of MCDoweLl. "

,,-\

I~'

The second " suspect" rel. ated theto

appeLJ. ant's di. fferi. rig accounts o:E what MCDoweLJ. had bel. d i. n

hi. s hand du, :trig the i. nci. dent ,. n Edmund Street. Mr Hal. I.

testi. fled that he had gone to the end of Edmund Street and

had there seen MCDoweLJ. I. yi. rig unconscious and bLeedi. rig. He

arranged for the anbuJ. ance and the POLLce to be

noti. fled and drove off i. n the di. recti. on he had been toLd the

appeLLant had taken. He Located the appeJ. I. ant and hi. s

brother walking al. orig a street and asked the appel. I. ant why

he had hit 1.1cDoweJ. I. . The appeLJ. ant told hi. in several_ ti. mes

j. t because MCDoweJ. I. had had a kni. fe. Then

ConstabJ. eG, :ant and Sen, .or ConstabLe Del. aney arr, .ved.

According to ConstabLe Grant, whose evi. dence

challenged i. n th, .s respect, the appeLLant toI. d the POLi. ce

,.-\

acti. on

..-\

area

was

sex'vLce
.

He said MCDoweLl. had bel. a the knife i. n hi. s right

he cou, .d not descri. be ,.. t further, sayi. rig

"Yes, T hi. t
wi. th a kni. fe. "

hi. in but he tried to get me

"T saw the kni. fe but T don't know what i. t
Looked Like. .. T grabbed him INCDoweLLl

was not

6
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.

by ^. Ile w, :,. st .with the :knife ,. n it and we
feLl. on the ground. He was on top of me

at first but then T got on top of him and
punched hi. in unti. I. he Let go of the
kni. fe . "

I'~

The appeLl. ant -said that at no ti. me had he seen the knife

properI. y. His brother told the POLi. ce he had not

kni. ^e . The POLi. ce went back to the scene of the fight but

coul. d not fi. rid a kni. te.
..~\

1.6 November I986.

Detect, _ve Seni. or ConstabLe 00nes spoke to the appeLl. ant on

25 November. The appeJ. I. ant toI. d him -

The

,^\

i. riot. dent

,..-\

,,

The appellant then taken to a Pol. i. ce Stati. on and

intervi. ewed for about 2* hours. He sai. d that, foLLowi. rig an

eXchange i. n Sini. th Street, MCDoweLJ. had

Zn

me .

. . .

occurred

i. t started i. n Fanni. es and ended up
Sini. th Street. He PULLed a kn^. fe on

On

was

seen

reached into hi. s back pocket and
PULLed sonnethi. rig out and started

wavi. rig i. t about. T thi. nk i. t was a fl. ick
kni. fe somethi. rig Z call. ed out asor

Loud as T cou, _d 'The c---'s got a kni. fe'
hopi. rig somebody wouJ. d hear i. t He

waJ. kea towards me wi. th hi. s hand raised
h, .s head. T wal. ked backwards andover

tri. pped over and went down to theOn

ground He then came down on top of
T grabbed hi. s wi. th what Tme . arm

thought was the kni. fe He then managed
to bri. rig the hand down with the knife i. n
i. t on my ,r, .. ght shotil. der, T thought he had
cut me as T feLt i. t hi. t. "

a

"
. . .

. . .

. . .

. . .

. . .

. . .

7



. .

The appei. Jant then descri. bed how he had knocked out MCDowel. .,.

and continued -

1'

I~'

"When T hopped up off him, h, .. s hands were
layi. rig spread out, he ^I. at hi. swas On

back. T not, _ced in the hand thatT
thought he had the kni. ^e i. n, was the end
a (siC) a bai. r comb. I: collLd see some o:E
the teeth. "

The appeLLant said he had not removed the comb from

MCDoweL, .'s hand. Then occurred the ^o1. Lowi. rig questi. ons and

answers -

I~~.

,,-.\

"Q. 76

A.

Did you at any ti. me see a kn^. fe
on thi. s person that you punched
i. n the face?

NO T did not actual. Ly
knife.

Do feel.you
reasonabl. e excuse i. n
hi. in Ii. nl the

ti. mes?

Yeah, at the ti. me T thought he
going to stab me wi. th awas

kni. fe .

Do you feel. that your actions
were justi. fi. ed?

Yeah, T thought
seLf-defence. "

Q. 86

A.

Q. 87

The Learned magi. strate reached hi_s concJ. usi. ons as to1.10ws -

A.

you

face

see

had a

punching
several.

a

j. t was

8



.

"Grant's evi. dence to betoseems me

signi. ticant in that xi. ght throughout
repeated questions i. nand there are

rel. ati. on to the kni. fe - the defendant has

mai. ntai. ned a kn, .fe and not even remoteI. y
suggested that ,. t Thea comb.was

defendant before me sai. d that he'd ini. xed

i. t up i. n the sense that he sti. 1.1. regards
it as a kni. fe i. n because thatmany ways
i. s what he bel. i. eved at the ti. methe

assault occurred but he was qui. te abl. e,
when deal. i. rig wi. th Dones after the i. ni. ti. aJ.
cl. at. in that i. t was a kni. fe, to make the
di. sti. ncti. on . Tf i. t had just been one
question and answer T might have been
prepared to accept that as an explanation
but there were repeated quest, _ons, one of
which to be quite atoseems me

coinpeLLi. .rig question and that was that the
defendant sai_d that when he was on top of
MCDoweLJ_, that he had punched hi. in unti. I.

go of the kni. fe. He wasMCDoweLJ. Let

asked where he'd punched h, .in and he sai. d
the head and he was c3. earl. y, i. n theLn

most cJ. ear terms, teLL, .rig the constabLe
that the punch, .rig occurred unti. I. the
knife was Let of .go

A

,-\
,

I~~

,^\

Be:ECL'e the defendant i. n fact deni. edme

that that would have been accuratean

because he ai. dn't desi. ststatement

because MCDowel. I. Let go o:E anythi. rig and
he says, i. n ef:Eect, that wouLd never have
been satd by hi. in. We1.1. , that's hi. s
evi. dence . However, as I: repeat, Grant's
evi. dence not the subject of anywas

cross-exami. nation that T can recaLJ. , as
to the convex. sati. on i. n whi. chany way
chaLl. enged the accuracy of Grant's
evidence satd .what T don'tOn was

accept that throughout the number of
questtons and answers i. n the conversation
between Del. aney and Grant and then

Del. aney and the defendant's brother and
returni. rig agai. n to the defendant, that
the defendant wou, _dn't have sai. d 'Look,
ho, _a T've been referI:. trig to ,. t as aOn .

kn, .fe but i. n actual. fact i. t wasn't. L
only thought i. t was a kni. fe. What ^. t was
was ,.. n fact a comb. '

. . .

There otherare , suppose,
possi. .bi. I. i. ti. es other than the fact that
the de^endant i, s I. yi_rig. There theJ. S

T

9



,

possi. .bi. Lity that, as the defendant puts
it, he just s, .inPI. y thought about it as

betng a kni. fe when he knew aJ. I aJ. orig i. t
wasn't, i. t was a comb, by the ti. me he was
ta}ki. rig to Hall. or Delaney or Dones but T
don't accept that as a real. possi. bi. I. ,. ty.
Tt is a :fanci. fuJ. . proposi. ti. on put to me by
the defendant ,. n an attempt to expl. atn
why ,. t. that he'd toI. d Bai_I. andwas

Del. aney and, i. ni. ti. al. Ly, Jones, thi. rigs
that obvi. ousJ. y qui. te different towere

what he was teLLi. rig Jones Later andOn

tel. It rig me here.

One ini. ght ask why would the defendant
tel. I. untruths about whether it was a comb

or a kni. fe? He says that he was, T
suppose, frank to thi. s extent, that he
adrrii. tted that he i. rid. ttal. ,. y put the story
of the kni. fe because he thought i. t ini. ght
be more favourabl. e to hi. in. The ef^ect o:E

that i. t i, s ano^ course,that, a. S

adin, .ss, .on that he prepared to I. i. ewas

both to HaLJ. . and, more tinportantJ. y, to
the poJ. i. ce i. n a way whi. ch he thought
ini. ght be favourabl. e and he says, 'IC to, .d
Dones the truth ul. ti. mate, .y and T 'innow

tel. I. trig you the truth. ' T don't accept
that ei. ther. qui. teT 'infact,Tn

sat, .. s^i. ed that these versions of what he

has put forward are nothi. rig more nor Less
than that, versi. ons of a story.

A

,/-\

I~,
,

I~\
T am sati. sfi. ed, and beyond reasonabl. e
doubt, that there was never any kni. fe,
that there bel. jet i. n thewas never any
ini. rid of the defendant that there was a

kni. fe or, i. rideed, any other weapon and
that his attack upon MCDoweLl. was an

attack sparked off by the events that had
earl. i. er occurred i. n the bar and perhaps
later aggravated by the eXchange that

outsi. de .PI. acetook T reject
sei. f-denence and fi. rid that the de^endant

was not acti. rig i. n sei. f-defence. "

Worship then considered and

defence of provocati. on though i. t had not been

rat, sed; that ^i_natng chaJl. enged.

Hi. s

was not

IO

rejected the

speci. fi. cal. I. y

rid. s Worsh, .p



.
.

concl. uded. there had been an unLawfuJ. assaul. t and

offence proved.

Tt i. s common ground that the funct, .on of thi. s Court

on an appeal. under Part VT of the Justices Act i. s

JP^\

I~'~
,

down by the FULL Court i. n Messel. v Davern (1981) 9 NTR 21 at

27, nameJ. y

"... to provi. de for such a judgment to be
ought to be gi. ven i. f thegLven as

case came at that ti. me before the court
of fi. r'st i. nstance. "

As O'Leary C. J. poi. rited out i. n Seears v MCNULt

24 July 1987) at pp. 1.5-1.6, the approach judgment

necessari. I. y depends the ^orm that the heari. rig of the

appeal. takes. Tf, as here, the appeal. i, s heard only on

evidence tendered i. n the court bel. ow -

I~'I

1"

. . .

found the

as

On

the court wi_I. L only interfere i. n
accordance with the wei. ,. recognized
pri. nod. pi. es according whi. chto an

appel. Late court acts on an appeal. by way
of reheari. rig from a Lower court. "

,,

I. a:. a

. . .

Tn adopti. rig hi. s Honour's approach, T am not to be taken as

concurri. rig in the di. sti. ncti. .on whi. ch his Honour draws between

the ju, :,.. sdi. cti. on exercised by the Court when fresh evi. dence

i's recei. ved and that when the only evi. dence i, s the evi. dence

tendered bel. ow. The FULL Court of the Federal. Court

. . .

(unreported,

to

the

II



. ,

cons, .deredno di. sti. noti. on shouLd be drawn between such

cases, though recogni. zi. rig that neoessari. I_y they entai. Led

di. f^ex'i. rig approaches to the f^. ridi. rigs of prtmary fact of the

court bel. ow; see Davern v Messe1. (1983) 45 AT, R 667 at 685.

I~'

,^.

Where, as i. .s usual. l. y the case, the appeal. i. s heard

onI. y on the evidence taken beLow, as a general. I:'ul. e thi. s

Court wtLJ. not reverse the magi. strate's decisi. on, i. f i. t i, s

based SOLel. y or LargeLy on hi. s assessment of the CT'edi. bi. I_i. ty

of the wi. triesses he has and heard; see Paterson v

Paterson (1953) 89 CLR 212 at 21.8-225 and Dranerz (AUSt) Pt

Ltd v Bai. e

approach is taken when the questi. on i. s proper

in^ex. ence to be drawn from facts undi. sputed or ^ound b the

magi. strate see Warren v Combes (1.979) 1.42 CLR 531 at 551.3

I~~

.^

(1980)

Or

Davern v Messel. (supra)

when

di. sti. ncti. .on between the approach to an appeal. on a questton

of fact whi. ch depends upon the vi. ew taken by the court bel. ow

of confL^. ct, _rig testi. mony, and whi. ch depends

i. n:Eerences from uricont, :overted facts; Brunski. Ll. v

54 ALU'R 378 at 381.

seen

fresh evi. dence

Sove, :ei. n Mart. ne & General. msu, :ance Co

53 .

LS

at

A different general.

to the

cal. Led

685 . Thus

Mr Whi. te, for the appel. Jant, has argued the ap eal.

strenuousl. y. Ile poi_nts to the possi. bi. I. i. ty that a comb or

kni. fe could have been removed be^ore the POJ. i. ce at. ri. ved at

as

On the

there

appeal.

one

a. S

~ see

a cJ. ear

see
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on
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the scene. He pot. nts to parts of the evidence as warranti. n

a conc, .usion that the appeJ. I. ant ,. s an open and frank person ,

and had not concocted a story; he submi. ts that the Learned

magistrate shoul. d not have concluded that the appei. Jant

not a GreatbLe wi. triess.

A

I'

The Learned magi. strate's deci. SIon turned upon hi. s

assessment of the CT'edi. b, .I, d. ty of the wi. triesses. He ai. d not

accept the appel. .Jant wi. triess of truth. T haveas a

careful_I. y wei. ghed and considered his judgment. T

sensi. bLe of the great advantage he had i. n seei. rig and heari. n

the wi. triesses. There i, s nothi. rig in the evi. dence to warrant

my differi. rig from hi_in on questi. ons of fact whi. ch turn

the c, :edi. .bi. I. i. ty of witnesses T have not There i. s

nothing to suggest some patent error in hi. s approach. His

deci. SLon is not clearJ. y wrong any other grounds and

be satdcannot be i. nconsi. stent wi. th facts

incont, :overti. bJ. y estabLi. shed by the evi. dence he accepted.

There was ampJ. e evi. dence to warrant the Learned magi. strate's

concl. usi. on that the appel. Jant had not acted in self-defence

and gut. I. ty of the offence charged. The grounds of

appeal. are not made out. The appeal. i, s di. sin, .ssed and the

convi. cti. on affi. rined.

I~\

I"
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was

to
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seen.
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