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CORAM: MARTIN CJ. 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 2 May 1997) 

 

 This appeal alleges error on the part of the learned Magistrate when she 

revoked the Home Detention Order to which the appellant was subject.  The 

consequence was that he was obliged to serve the whole of the suspended 

sentence of imprisonment of twelve months (ss48(6) & 130(2) Sentencing Act 

1995 (NT)).  The admitted breach was that he absented himself from the home 

specified in the order, without permission, on one occasion.  He had gone to a 

telephone box in the street not far from the home to make an interstate call to 

his mother.  He wanted to inform her how she could make her way cheaply 

from the Alice Springs airport into town.  She was due the next day and was 
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coming to visit him.  There was a telephone in the home, but it was barred for 

interstate calls.  It could have been used by the appellant to call an officer of 

the Correctional Services Department and seek permission to leave the home 

for the stated purpose, but that was not done.  

 

 The amended grounds of appeal are: 

 

“1. That the learned Magistrate failed to take into account, or failed to 

take into sufficient account, the marked disparity between the 

seriousness of the circumstances of the breach of the Home 

Detention Order and the sentence to be activated. 

 

2. That the learned Magistrate failed to give proper weight to the 

disproportion between the original offences and the circumstances of 

the breach of the Home Detention Order. 

 

3. That the learned Magistrate erred in giving weight to the principle of 

general deterrence.  In the alternative, the learned Magistrate erred 

in giving undue weight to the principle of general deterrence. 

 

4. That the learned Magistrate failed to take into sufficient account the 

appellant’s substantial compliance with the Home Detention Order. 

 

5. That the Order of the learned Magistrate in revoking the Home 

Detention Order and ordering that the appellant serve a period of 

imprisonment of 12 months was, in all the circumstances, manifestly 

excessive.” 

 

 The Magistrate was not obliged to revoke the order.  The breach was for 

failure to reside or remain at the place specified, and not leave it without prior 

approval from an authorised surveillance officer (s48(1)(a)&(b)).  In such a 

case a court has a discretion where it is of the opinion that having regard to 

the circumstances of the offender, or the breach, the order should continue in 

force (s48(9)(a)).  Instead of revoking the order the Court could have directed 
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that the order be continued in force, or varied its terms and conditions.  It was 

not open to extend the period of the order as it was for the maximum period 

permissible, namely twelve months.  

 

 To place the order made into its context, it should be noted that her 

Worship was aware of the following additional information:  

 

1. The order had been made on 21 March 1996 when the appellant was 

sentenced to imprisonment for twelve months and as a consequence of 

that sentence being suspended.  His conviction on that occasion was for 

sundry counts of stealing, unlawful entry and trespass.  He had a 

significant number of prior convictions in Victoria for like offences 

extending from 1987 to 1992, and had previously been sentenced to terms 

of imprisonment.  There were as well convictions for being in possession 

of a drug of dependence.  A pre sentence report disclosed that he had a 

drug abuse problem of long standing, but that he claimed to be at a point 

where he wished to change his ways.  The author of the report stated that 

if the Court considered it appropriate to release the appellant, then the 

Correctional Services Department would be available to provide 

supervision and would endeavour to follow the recommendations of 

Mr Tyrrell, a psychologist, in respect of the appellant.  
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 It was a condition of the Home Detention Order that the appellant “attend 

counselling and drug rehabilitation meetings (through Alcoholics 

Anonymous) as directed for his drug dependency problems by a 

supervising officer ... undergo psychological counselling as directed by a 

supervising officer”. 

 

2. On four occasions during April and early May, the appellant breached the 

conditions by absenting himself from the home and on two of such 

occasions consuming alcohol. 

 

 A submission was made on his behalf on that appearance that the 

appellant had received no direction from the supervising officer as 

envisaged in the Order.  It was then ordered that the Home Detention 

Order be continued, but with additional conditions being imposed, namely 

to report to the Drug and Alcohol Services Association and attend 

counselling twice a week. 

 

 It was submitted on appeal that because the supervising officer had not 

given a direction as to attendance at drug rehabilitation meetings and 

psychological counselling, the Court should not have given much weight 

to the breaches proven on that occasion.  I do not agree.  There was no 

duty imposed on the supervising officer by the Order.  The appellant was 

well aware of his own condition and could have sought assistance without 
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being directed either through the supervising officer or by his own 

efforts. 

 

3. On three occasions in October 1996, the conditions were again breached 

by his failing to return home immediately after work, and leaving home 

without permission.  On one such occasion he reported the breach himself 

saying he had gone to the aid of a woman in distress. 

 

 It was then submitted on his behalf that he was under pressure and was 

not coping well, but that he was performing well under the Order by 

attending counselling sessions.  He had, in the meantime, regained his 

licence as a jockey and obtained a job in a restaurant.  His father provided 

a statement to the Court speaking of his observations as to the good 

progress the appellant had made towards his rehabilitation.  No action 

was taken by the Court in respect of those breaches.  The Order continued 

to operate. 

 

4. On 19 November 1996 the appellant successfully applied to vary the 

terms of the Order to allow him to leave the home to jog each day and 

take a sauna on the day prior to race day, so as to keep his weight down. 

 

5. On 19 December 1996, the circumstances giving rise to the breach which 

led to the revocation of the Order occurred.  The matter came before the 
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Court on 23 December and was adjourned until 10 January whilst the 

Court obtained the Correctional Services records regarding supervision of 

the appellant.  The Order was then revoked with the automatic 

consequences brought about by the operation of the statute. 

 

 In her observations before revoking the Order, her Worship firstly went to 

the relevant provisions of the Sentencing Act indicating she was clearly aware 

of the alternatives open to the Court and the consequences of revocation.  She 

then reviewed in brief the prior history of breaches, and noted that it was the 

third occasion that the appellant had been before the Court.  She said the 

circumstances of the breach were not particularly serious, and recited the facts 

leading up to it.  She continued: 

 

“However, in taking into account the circumstances of the breach, I think 

I must take into account the fact that only about five  weeks before the 

defendant had been before the Court and at that time had been warned 

about the effects of any further breaching conduct.  So whilst no action 

has previously been taken with respect to the previous breaches, the fact 

of those warnings is something which I consider I must take into account 

as part of the circumstances of the breach and of the offender at the time 

of committing the current breach.”   

 

 It was then noted that the appellant had made substantial efforts over the 

previous nine months by way of rehabilitation, with particular reference to his 

employment and attendance at counselling.  Her Worship remarked that they 

were the positive aspects against which “the very fact of the breach is a 
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negative aspect”.  She also took into account in determining whether or not an 

Order be made that the period of home detention continue: 

 

“... the fact there must to a certain extent be a deterrent aspect in that if 

Home Detention Orders are not strictly policed and enforced to be strictly 

adhered to, then there is a precedent set for people in the future who may 

undertake such an order”.   

 

 In conclusion, her Worship expressed the view that given that the 

appellant had only recently been before the Court and had been warned as to 

the effect of further breaches, that it would not be appropriate to again excuse 

the breach and proceeded to revoke the Order. 

 

 The argument advanced by counsel for the appellant was principally 

directed to criticising the Court for effectively causing the appellant to be 

imprisoned for twelve months because he left home one night to ring his 

mother to assist her travel arrangements.  It was stressed that at the time the 

Order was revoked he had completed nearly ten months of the period of the 

Order without re-offending.  He had regained his jockey’s licence, obtained a 

further job and was then attending counselling sessions.  There had been 

relatively few breaches over that period, none of them serious.  He had not re-

offended.  His circumstances required that leniency be further extended.  

Rather than revoke the order, the privilege extended to the appellant to enable 

him to exercise and go to the sauna could have been taken away.  That could 

have meant losing his employment as a jockey, at least for the balance of the 
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term of the Order.  Further, general deterrence, as a principle of sentencing, 

had no part to play in deciding whether to revoke a home detention order; if it 

did the Court placed too much weight upon it. 

 

 Counsel for the respondent supported the approach adopted by the Court 

in weighing up the negatives (for example, previous breaches) against the 

positives (for example, progress towards rehabilitation, no re-offending), and 

taking into account general deterrence in the exercise of the discretionary 

power.  

 

 This appeal being from the exercise of a discretionary power, the well 

known principles set out in cases such as House v The King (1936) 55 CLR 

499 apply.  This Court, in the exercise of its appellate power, should not 

interfere with the exercise of discretion unless the decision was one which no 

reasonable Court could have reached, or it had erred in law, or had taken into 

account extraneous matters or failed to take into account a relevant matter.  As 

to the weight to be given to the positives and negatives, Stephen J. in Gronow 

v Gronow (1979) 144 CLR 513 at 519 said: 

 

“While authority teaches that error in the proper weight to be given to 

particular matters may justify reversal on appeal, it is also well 

established that it is never enough that an appellate court, left to itself, 

would have arrived at a different conclusion.” 
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 The onus is on the appellant to demonstrate the error (Cranssen v The 

King (1936) 55 CLR 509 at 519).   

 

 I bear in mind that which had passed unspoken in the Court, that is, that a 

significant degree of leniency had been extended to the appellant when the 

sentence to twelve months imprisonment was ordered to be suspended upon his 

undertaking home detention in accordance with the Order.  It was not 

suggested that he did not understand the obligations cast upon him, and he 

knew that he could seek to have conditions varied and obtain permission to 

avoid the general conditions on particular occasions.  He had enjoyed a 

substantial degree of liberty from home detention to undertake counselling, go 

to work as a jockey and in a restaurant, and keep in shape.  All of that was no 

doubt permitted as an aid to his rehabilitation, but he could hardly complain 

that the remaining restrains upon him were unduly onerous.  Notwithstanding 

all that, he breached the conditions of the Order, to which he must have 

consented, on the eight occasions as outlined above. 

 

 Home detention orders must be viewed against confinement to prison, and 

the opportunity of comparative freedom must not be permitted to be abused.  

Such orders are not intended to be a soft option.  The most serious 

consequences for breach are harsh, but well known, and the appellant does not 

protest that he did not know the magnitude of the risk that he was running.  He 

had been warned by the Court. 
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 In Baird v The Queen, Court of Criminal Appeal, unreported, 9 May 1991, 

the Court considered the application of the then provisions of the Criminal 

Law (Conditional Release of Offenders) Act  (NT) 1971 concerning an offender 

released on a good behaviour bond who re-offends during the term of the 

bond.  Commencing at p13, and adapting what their Honours there said to be 

the particular statutory regime in this case, it is clear that the Parliament has 

conferred a wide discretion which may be considered analogous to that of 

sentencing itself.  However, the Order should be a just one, but a warning 

given as to the consequences of breach may be relevant, as is the nature and 

gravity of the breach.  Whether the breach evinces an intention to disregard 

the obligations of the order or abandon any such intention would normally be 

relevant, as would be the length of time during which the offender observed 

the conditions.  Pressures brought to bear upon the offender to commit the 

breach may count.  “The possibilities are as potentially numerous as the 

factors that effect the ordinary sentencing process itself.  But the materiality 

of any factor is determined by fairness and common sense” (p14).  In that case 

it was observed that the Judge at first instance had clearly considered that: 

 

“... looked at against the background of the applicant having so recently 

been given the benefit of a suspended sentence and having been warned 

that a breach would lead to the imposition of the whole of the suspended 

sentence, the breach offence was a serious enough repudiation of the 

applicant’s undertaking to be of good behaviour to warrant his 

commitment to prison for the orig inal drug offences.” 
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 This case does not involve re-offending, but as Asche CJ. pointed out in 

Fraser v The Queen, NT Supreme Court, unreported 7 December 1988: 

 

“... a breach of a condition not evidenced by a conviction may be 

regarded as on the one hand, no more than an unfortunate step in a 

process which is otherwise operating advantageously, or on the other 

hand something which indicates that the offender is in no way profiting 

by the leniency extended to him”, (transcript p95).   

 

 His Honour there suggested that a question that must be asked is: 

 

“... what is the likelihood that the reformative processes set in train by the 

original suspended sentence are working for the benefit of the offender 

and for the community? ... If evidence indicates that the  offender is not 

moving towards rehabilitation, that his conduct indicates he has learned 

nothing, that he shows every indication of treating with contempt the 

opportunities advanced to him - in short, if it appears that he continues to 

represent a threat to himself and the community which cannot be 

tolerated, then the court should be prepared to reimpose the suspended 

sentence ...” 

 

or adopt some other course open under the legislation, (transcript pp95-6). 

 

 But, progress towards rehabilitation is not the only consideration to be 

taken into account when a court comes to exercise the discretions available.  

In the case of home detention orders, in particular, conditions are intended to 

impose punishment by way of restraining the liberty of the offender as well.  

Detention is the imperative. 
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 The appellant relied upon Marston (1993) 65 A Crim R 595 and 

Champion (1992) 64 A Crim R 244.  As to Marston, it was observed by the 

Court that in the ordinary course of events, re-offending during the currency of 

a suspended sentence should result in the revocation of the suspension, but 

that there were exceptions, and in that particular case the exception was 

constituted by the marked disparity between the seriousness of the breaching 

offence and the sentence which would be activated.  It was a case in which the 

appellant had been sentenced to three years imprisonment with a non parole 

period of two years for robbery with violence, but the sentence suspended on a 

supervisory good behaviour bond.  Three months later she committed larceny 

of two muffins and a knife with which to spread butter on them.  The 

sentencing Judge revoked the suspension of the previous sentence.  That case 

must be seen in the light of its own facts and the provisions of the relevant 

statute then operating in South Australia.  In particular, it was not suggested 

that the appellant there had re-offended on other occasions during the term of 

the bond.  

 

 Given all the relevant circumstances, I do not consider that her Worship 

erred in revoking the Home Detention Order taking into account the 

circumstances of the breach and of the offender.   

 

 However, it was further urged on behalf of the appellant that her Worship 

erred in taking into account principles of general deterrence.  Here the 
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appellant relied upon Champion.  That case involved an intellectually 

handicapped person who had suffered convictions for sexual offences against 

young male children and had the benefit of a deferred sentence which was 

breached upon his committing further offences involving young children.  The 

learned sentencing Judge dealing with the breach of recognizance said: “It 

would be remiss of the Court not to include a deterrent element in the sentence 

that it imposes for breach of recognizance in this particular case” (p253).  The 

head note discloses that in considering the matter the Court of Criminal 

Appeal of New South Wales reserved that a breach of recognizance entails the 

Court considering whether the earlier leniency must be withdrawn and the 

deferred sentence imposed for the original offence.  “It was not in itself a 

criminal offence.  It was erroneous to contemplate that a ‘deterrent element’ 

had to be included in the sentence ‘for breach for recognizance’.”  The error 

was that the Court had treated the breach as if it were itself a criminal offence.  

This is not such a case.  There was no further offence.  The alleged error in 

her Worship’s referring to “general deterrence” does not emerge in that 

context.  It finds its place in the field referred to by Kirby P. at p253 in 

Champion:  

 

“Although in a general sense, the risk that an offender will be called up to 

answer for breach of the terms of a recognizance (and thus exposed to 

sentence for the original offences of which he or she has been convicted) 

amount to a deterrence against breach of those terms ....”.  
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 This case does not involve the imposition of a sentence, but the analogy is 

that the statute provides that upon revocation of the order the offender is to 

serve the term which had been suspended. 

 

 I do not accept that any of the cases to which reference has been made 

deny the operation of a concept of general deterrence when considering breach 

of recognizance or the conditions of a home detention order.  The risk that 

offenders, subject to such constraints, may be called upon to answer for breach 

is a deterrent to breach only if they know from the Courts that breach may lead 

to the sentence being carried out.  There is no deterrence, personal or general, 

in breaches being permitted to be committed with impunity.  Home detention 

orders must not be permitted to be seen as an ineffectual means of deterring 

further offences.  As the Court of Criminal Appeal observed in Marston at 

p596 the integrity of the system for suspended sentences and their 

effectiveness as a means to deterring future offenders must be preserved.  

 

 It has not been shown that her Worship erred in her approach or in the 

matters she took into account.  Taking the last breach in isolation, the 

revocation of the order would appear unjust, but not so when placed in the 

proper perspective of frequent breaches.  In the words of Veen v R (No 2) 

(1988) 164 CLR 465 this was no uncharacteristic aberration, it was a 

manifestation of a continuing attitude of disobedience to the fundamental 
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conditions attaching to his release from actual imprisonment, and in the face 

of judicial warnings. 

 

 The appeal is dismissed. 

--------------------------------------------- 


