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IN THE SUPREME COURT 
OF THE NORTHERN TERRITORY 

OF AUSTRALIA 
AT DARWIN 
 
AP7 of 1992 

BETWEEN: 
 
NORTHERN TERRITORY OF 
AUSTRALIA & ORS 
  Applicants 
 (Appellants) 
 
AND: 
 
ARTHUR JOHN MENGEL & ORS 
  Respondents 

 
 
CORAM: THOMAS J 
 
 REASONS FOR DECISION 
 
 (Delivered 1 June 1994) 
 
 

 This is an application by the appellant to stay the execution 

of the judgment pending the outcome of an appeal to the High Court. 

The appellants seek the orders proposed in the summons filed 19 

May 1994. 

 

 The subject matter here is a money judgment in the respondents' 

favour for $557,611.00 plus interest of over $100,000. 

 

 The power of the court to grant a stay is contained in s57 

of the Supreme Court Act and Rule 66.16 of the Supreme Court Rules 

(Carter v Geoff Layton & Co Pty Ltd (1993) 43 FCR 392 at 392 - 393 

per Cooper J). 

 

 The central question is: Would immediate payment of the 

judgment sum to the respondents present such a threat of: 

 (a) the immediate destruction of the subject matter; 

 (b) grave and irreparable damage to the subject matter so 

irreversible; 

as to render a successful appeal nugatory. 
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 There is evidence the respondents have substantial assets. 

As at 21 October 1992 their net assets were $2,582,000.00 (affidavit 

of Philip Henry Camens sworn 29 October 1992).  However, this 

affidavit also deposes to the fact that as at 29 October 1992, the 

respondent did not have sufficient cash flow to repay a debit to 

the Northern Territory Government in the sum of $99,000.  Further, 

they were unable to restructure their borrowing in order to enable 

repayment.  In respect of the respondent's liabilities I refer also 

to the affidavit of Donna Maira Dreier sworn 29 September 1992. 

 

 The test to be applied is that laid down by the High Court 

in Jennings Construction Limited v Burgundy Royale Investments Pty 

Ltd (No 1) (1986) 69 ALR 265 per Brennan J at 267.10: 

 
 "A stay to preserve the subject matter of litigation pending 

an application for special leave to appeal is an extraordinary 
jurisdiction and exceptional circumstances must be shown 
before its exercise is warranted." 

 
 

 The background to this application is as follows: 

 

 On 28 August 1993, the then Chief Justice Asche awarded 

judgment in favour of the respondent.  On 13 November 1992, 

execution of the judgment was stayed by Chief Justice Asche: 

  
  "... until further order on condition that in the event 

of the Respondents being ultimately successful in 
maintaining the judgment, all moneys outstanding by way 
of damages will bear interest in the same amount as 
Westpac charges the Respondents to the appeal on 
commercial bills ..." 

 
 

 On 13 January 1993, Asche CJ made a ruling in relation to 

interest payable on the said judgment and costs.  On 31 march 1993, 

Kearney J ordered that execution of the judgment on interest and 

costs be stayed until 12 noon, 19 April 1993, being the date listed 

for the commencement of the appeal to the Court of Appeal.  By 

consent the parties extended the stay until 20 April 1993, the actual 

commencement of the appeal proceedings.  The judgment was stayed 

on the same condition imposed by Asche CJ as to payment of interest. 
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 On 30 April 1993, following completion of the appeal on the 

question of liability, the Court of Appeal (Angel, Thomas and 

Priestley JJ) continued the respective stays of Asche CJ and Kearney 

J: 

 
 "... until the Plaintiffs give a bank guarantee in respect 

of the full amount of judgment and interest payable on the 
same terms, in a form satisfactory to the Defendants ..." 

 
 

 On 12 April 1994, the Court of Appeal handed down judgment 

in favour of the Respondents in the sum of $557,611.00.  Prior to 

that date, the Respondents had not provided a bank guarantee for 

the full amount payable in a form satisfactory to the Appellants. 

 

 The first issue for determination is whether the stay is 

required to preserve the subject matter of the litigation.  In this 

case that means whether the appellant would be able to recover the 

amount of the judgment from the respondent if the appellants are 

ultimately successful. 

 

 The respondent has substantial assets.  Whether these assets 

can be realised is another matter.  On the evidence before me, 

contained in the affidavits of Philip Henry Camens sworn 29 October 

1992 and 11 November 1992 and affidavit of Donna Maira Dreier sworn 

29 September 1992, I am not satisfied the appellants would be able 

to recover the amount of the judgment if they succeed with this 

appeal.  I note the respondents have not provided the bank guarantee 

which would have lifted the previous stay ordered by the Court of 

Appeal.  The appellants have satisfied the test that a stay is 

required to preserve the subject matter of the litigation. 

 

 Having resolved that issue in favour of the appellants, I do 

set out a number of other factors which, although peripheral to 

the central issue, are relevant (Manfal Pty Ltd v Trade Practices 

Commission (1991) 65 ALJR 256 Toohey J at 257). 

 

 I am informed the application for special leave to appeal is 

listed before the High Court on Friday 3rd June. 
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 In the event that leave is given, the Registrar of the High 

Court has informed the parties that a hearing may be listed for 

11 and 12 August 1994 before a full Bench of the High Court in 

Canberra.  The hearing of the application for special leave to 

appeal is imminent and if the application is granted, early hearing 

dates are available. 

 

 In consideration of the important principles of law to be 

argued in this case, which extend further than the dispute between 

the litigants in this matter, the appellants have offered to fund 

the respondents' legal costs of; 

 1) the special leave applications; and 

 2) any subsequent appeal. 

 

 The respondents have accepted this offer.  This means the 

respondents are not incurring the legal costs to be represented 

on this appeal to the High Court.  They are unlikely to incur a 

loss as a consequence of these proceedings. 

 

 The proposed order for stay of execution of the judgment is 

on condition that if the respondents are ultimately successful in 

maintaining the judgment, the sum of $557,611.00 will bear interest 

in the same amount as Westpac charges the respondents on commercial 

bills. 

 

 The appellants are willing to make payment on receipt of a 

satisfactory bank guarantee.  This has been part of the previous 

orders for a stay of execution and is a provision in the present 

order for a stay of execution. 

 

 The appellants have agreed to defer prosecution of the Supreme 

Court proceedings to recover the respondents' outstanding $100,000 

debt to the Northern Territory Government until these proceedings 

are finalised. 

 

 The balance of convenience weighs in favour of the appellants 

in that arrangements have been put in place to ensure, as far as 

possible, the respondents do not incur a loss as a consequence of 
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these proceedings.  The capacity of the appellants to pay the 

judgment monies, should the respondents ultimately be successful, 

is not in question.  However, the appellants, if unable to recover 

the judgment debt from the respondents, will lose a large amount 

of public money.  The appellants do not have the protections that 

have been afforded to the respondents. 

 

 For these reasons the order that I make is as follows: 

 

 That execution of the judgment pronounced herein by the Court 

of Appeal on 12 April 1994 be stayed on condition that, in the event 

of the respondents being ultimately successful in maintaining the 

judgment, the sum of $557,611.00 will bear interest in the same 

amount as Westpac charges the respondents on commercial bills. 

 

 That execution of the said judgment be stayed pending the 

outcome of the appellants' appeal to the High Court or until the 

respondents provide the appellants with a bank guarantee for the 

full amount of judgment and interest presently payable in a form 

satisfactory to the appellants, whichever occurs first in time. 

 

 That costs of the application be reserved. 

 


