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AT DARWIN 

 

No. CA7 OF 1996 

 

 

 

 THE QUEEN 

 

 Appellant 

 

 AND:   

 

 PAUL NORMAN ROGERS 

 

  Respondent 

 

 

 

CORAM:  MARTIN CJ, MILDREN AND THOMAS JJ 

 

 

 REASONS FOR JUDGMENT 

 

 (Delivered 21 November 1996) 

 

THE COURT:  This is an appeal by the Crown against sentence. 

 

The respondent pleaded guilty to one count of attempted armed robbery committed in Darwin 

on the 19th of October 1995 and to one count of stealing committed on the 10th of October 

1995.  The learned sentencing judge imposed a sentence of 2 years and 6 months 

imprisonment in relation to the attempted armed robbery and 3 months imprisonment in 

relation to the stealing. His Honour ordered that the sentences be served cumulatively but 

directed that the respondent be released forthwith upon entering into a good behaviour bond 

in the sum of $5,000 for a period of 2 years and 9 months.   

 



 

 

 
 2 

His Honour found that the maximum penalty applicable to the attempted armed robbery was 

three and one half years imprisonment by virtue of Section 279(1) of the criminal code, a 

situation he described as “incongruous”.  The respondent had not served any time in custody 

apart from two days between the time of the plea and the time of His Honour’s passing of 

sentence. 

 

The Crown appeals on two main grounds, namely that His Honour erred in concluding that 

the maximum available penalty for the attempted armed robbery was three and a half instead 

of seven years and that the ultimate sentence was manifestly inadequate in all of the 

circumstances. 

 

The principles upon which this Court considers an appeal by the Crown against sentence have 

recently been restated by this Court in The Queen v Nagas (1995) 5 NTLR 45 at pp 50 to 52 

and need not be repeated. A sentencing judge has a wide discretion.  It is not enough that the 

members of this Court themselves would have imposed a more severe sentence or regard the 

sentence as over-lenient.  There must be some reason for regarding the discretion confided to 

the court at first instance as having been improperly exercised.  This may be demonstrated by 

showing some definite or specific error on the part of the learned sentencing judge:  but if no 

specific error is identifiable, the nature of the sentence itself may be such as to afford 

convincing evidence that in some way the exercise of the discretion has been unsound. 

 

The facts as found by the learned sentencing judge were as follows: 

 

 “The defendant formed an intention to rob the ANZ Bank at Parap some 

days before the actual attempt.  He did a number of things in preparation 

for this armed robbery.  On or about 10 October 1995 the defendant went 

to Bridge Autos secondhand car yards in Daly Street, Darwin and 

removed a registration plate from a white Holden Statesman sedan and 
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kept that to use as part of his plan, that is to affix to the car which would 

be his getaway car. 

 

 On 10 October he went to the Commercial Territory car yard and took a 

white Holden utility for a test drive.  He went to the Casuarina shopping 

centre and had a spare key cut for the Holden utility.  He returned the 

vehicle to the car yard but kept the spare key.  On Wednesday, 18 October 

he hid boltcutters, the stolen number plate, the screwdriver and the key to 

the Holden utility in bushland opposite Commercial Territory car yard. 

 

 Later that night he recovered those items and used the boltcutters to cut 

the padlock from the security chain on the Commercial Territory car yard. 

He then attached the registration plate, that he had stolen, to the rear of 

the Holden utility and started the vehicle with his spare key, and hid the 

vehicle in bushland overnight. 

 

 On Thursday, 19 October he went to the Holden utility and removed 

wheel trims and pin-striping from the vehicle in a further attempt to 

disguise it.  He placed a blue Rebok bag in the vehicle, which bag 

contained a fire mask, a metal pipe, a sawn-off .22-calibre rifle.  The 

defendant told police that the rifle contained the magazine but that the 

safety catch was on, said he was not sure if a bullet was loaded. 

 

 When the rifle was later seized by police it was found to contain a live 

round.  The defendant intended to use the mask, sunglasses and large 

shirt to disguise himself during the robbery.  He also wore gloves, so that, 

as he told the police, he would not hurt his hands during the robbery.  He 

then drove to the Parap shopping centre where he watched the ANZ Bank 

building for a short time. 

 

 Some weeks earlier the defendant had been inside the ANZ Bank, Parap 

Branch and had seen that cash was kept in an office in the tellers area.  

The tinted window of that office faces the carpark of the Parap shopping 

centre.  Pedestrians walk directly past the window of a footpath.  Bank 

staff can see out of the office but people cannot see inside. 

 

 Every second Thursday is a pension day.  Pension mornings were a 

particularly busy time for the bank.  Thursday, 19 October was a pension 

day and an Armaguard delivery of cash had been made that morning at 9 

am.  The person who works in that office area is referred to the bulk 

teller, as he or she counts and allocates money where required. 

 

 At approximately 10.30 am on 19 October the defendant drove the 

vehicle onto the footpath beside the bank and alighted wearing the fire 

mask and sunglasses as a disguise.  He used the pipe to hit the window on 

the bank twice and smashed the glass making a hole.  The defendant then 

placed the blue bag through the hole and picked up the sawn-off rifle.  He 

pointed it through the window, yelling to Margaret Melville, the bank 

teller, who was in the bulk teller area at that time. 
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 The defendant yelled, ‘Give me the fucking money’.  The teller was 

extremely frightened and ran from the room, pausing as she did so to 

remove money that she had counted, or was in the process of counting.  

She ran to the main part of the bank, tripping up as she did so and falling 

flat on the floor.  Another teller saw the defendant at the window and 

quickly shut the door to that room.  The defendant got back into his 

vehicle and drove away.” 

 

His Honour then dealt with the circumstances between the respondent’s escape and 

subsequent arrest on the following day.  When spoken to by police he made a full confession. 

The weapon was examined and found to be capable of firing and contained a live round ready 

to be fired.  His Honour continued:  

 

 “When asked the reason why he committed the offence the defendant 

said: ‘I was looking for an easy way out’.  When asked why he had the 

gun the defendant said: ‘That’s what they do in the movies.  It makes 

everyone move quicker.  So it works for them; I thought it would work 

for me.’ When asked what he was going to do with the gun the defendant 

said:  ‘More of a threat really.  I don’t think I have got the balls to shoot 

anyone.’  The defendant has no record of prior offences known to the 

Northern Territory Information Bureau of the police.  The matter 

proceeded by way of hand up committal on 15 April 1996. 

 

 Margaret Melville, the teller closest to the window which was broken by 

the defendant, saw the ANZ Bank psychologist twice following the 

offence.  Matilda Devine the other teller who saw the defendant sought 

counselling on five or six occasions following the offence, her sleeping 

pattern was badly disrupted for about 3 weeks after the incident in 

question.” 

 

The maximum penalty for armed robbery is imprisonment for life.  By virtue of Section 

278(1) the maximum penalty for an attempted armed robbery is imprisonment for seven 

years.   

 

Section 279(1) provides: 

 

 “When a person is convicted of attempting to commit an offence and it 

appears to the Court or the Justices of the Peace that he desisted of his 
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own motion from the further prosecution of his intention, without its 

fulfilment being prevented by circumstances independent of his will, he 

is liable for one half only of the punishment to which he would otherwise 

be liable.” 

 

It had been submitted by counsel for the respondent that the circumstances of this case fell 

within this provision.   

 

The respondent did not give or call any evidence before His Honour.  Counsel for the 

respondent relied upon passages in the respondent’s tape-recorded record of interview with 

the police in order to support his contention.  His Honour referred to a number of passages in 

the record of interview to which we will return and then said: 

 

 “The Crown submitted that the defendant did not desist of his of own 

motion but rather by reason of the futility of his task because the teller 

had evacuated the teller area of the bank; that is, that the fulfilment of his 

intention was prevented by circumstances independent of his will.  I have 

no doubt that the apparent futility facing the defendant was one reason he 

abandoned the attempt.   

 

 On the other hand, given the defendant’s previous good character and 

statements that I have quoted that he had made to the police, I am equally 

of the view that he was genuinely shocked by the teller’s panic and 

tripping up and fall to the floor and that he did experience a moral 

realisation that what he was doing was grossly wrong and ought not to 

continue it.   

 

 In short, I am of the view, one cause of the cessation of the attempt was 

desistance of his own motion.  I also bear in mind that the onus is on the 

Crown to prove matters beyond reasonable doubt and I am not satisfied 

that the defendant was prevented from stealing from within the teller area 

after the teller had left; that is the second limb of section 279(1).  I 

therefore conclude that the maximum penalty applicable in the 

circumstances of this case, with respect to the first count, is 3 years and 6 

months imprisonment.” 

 

The Director of Public Prosecutions, Mr Wild QC, who appeared for the appellant in this 

matter, did not seek to argue that His Honour was wrong in casting the onus upon the Crown 
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to prove beyond reasonable doubt that the respondent did not fall within the provisions of 

Section 279(1).  Having regard to the opinion of Priestley J in The Queen v Longshaw (Court 

of Criminal Appeal unreported, 24 September 1993 especially at pages 25-26), the correctness 

of this concession may be doubted.  However the concession was maintained before this 

Court, and accordingly its correctness must await another day.  

 

The passages in the record of interview relevant to the question of whether Section 278(1) 

applies, most of which His Honour referred to, were as follows: 

 

 At Appeal Book p45: 

 

 “SCHLEIN:  ..... Why did you pick um that bank? 

 

 “ROGERS:  Um.  Quite a while ago I went and got some money out cos I 

got a National card and it goes into ANZ.  And um some money out, and I 

saw this lady right over in the corner you could see the safe.  She was just 

wiggling out a um like a trolley, and it was just loaded, with lots of 

money in there. It looked easy. 

 

 SCHLEIN: And whereabouts was she?  Was she in the bank? 

 

 ROGERS:  At the time when I was getting money out?  Ah yeah she was. 

 

 SCHLEIN:  And um, where abouts was she? 

 

 ROGERS:  Um, oh she was walking back from the safe to do the little 

um, the little room in the corner.  Don’t know what they do there.  She 

must count all the money up, or something like that. 

 

 SCHLEIN:  Yep.  That’s near the window, is that right? 

 

 ROGERS:  Yes.”  

 

 At Appeal Book, p47-48: 

 

 “SCHLEIN:  How hard did you hit the window? 

 

 “ROGERS:  Um.  I wouldn’t know ay. 

 

 SCHLEIN:  When you were hitting what did you want to happen? 
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 ROGERS:  Ah, enough room for me to put a bag in there... 

 

 SCHLEIN:  Can you remember what you said? (to the woman in the 

room) 

 

 ROGERS:  No, not really.  Um.  “Fill this up”, or, I can’t remember.  Um, 

by then, the other girl was, had dived out.  Saw that I scared the hell out 

of her and I, I dunno, I thought “Nuh”. I knew straight away there was 

nothing really, I could’ve fired a shot or done something like that, but 

then I didn’t go there for the purpose of hurting anyone, so that was really 

out of question so.. I don’t know, I could’ve bashed it more and got in 

there, but then, ah, that was, didn’t happen.” 

 

 SCHLEIN:  How big was the hole? 

 

 ROGERS: Um, I’m not really (inaudible) on the news it showed it was 

about that big. 

 

 SCHLEIN:  Could you have got through there? 

 

 ROGERS:  Oh probably not, no.”  

 

 At Appeal Book p49: 

 

 “SCHLEIN:  What were they doing? 

 

 ROGERS:  Um, they ran out.  Out of the, - there’s a little room, and 

there’s a little door right at the end.  And they, one lady dived out to get 

out of there.  And another lady helped her out.  And, I wasn’t going to fire 

a shot anyway cos it was too many, I don’t know if there was people in 

there or not.  A bullet will probably go through a um a piece of timber or 

something so, I wouldn’t hurt anyone. 

 

 SCHLEIN:  So what did you do then? 

 

 ROGERS:  So it was pointless being there.  I think I was only, it would 

have only been probably ten, fifteen seconds if that.”  

 

 At Appeal Book p50: 

 

 “SCHLEIN:  When you entered, when you smashed the window of the 

bank how were you feeling then? 

 

 ROGERS: Um, when I saw the lady fall on the floor, I thought you know, 

like what am I doing here, that lady, she, she shit herself.  I thought you 

know that’s not real you know, and that.”  

 

 At Appeal Book pp52-53: 
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 “SCHLEIN:  How you feel now about what happened. 

 

 “ROGERS:  Um.. oh not very happy.  A bit disappointed - oh not that, or 

really, whether I’ve got the money or not, there was still the chance that 

you always get caught.  If you do get caught well, you know whatevers 

gonna happen will happen.  What really annoyed me was when that um, I 

dunno, when I saw that lady fall on the ground, that really thought, “you 

shouldn’t be here”.   

 

 At Appeal Book p54: 

 

 “SCHLEIN:  Okay, um, all up, in relation to everything that’s happened, 

do you have an explanation, if I say “well why, why did you do it?”  What 

can you say? 

 

 “ROGERS:  Um.  Well basically there was, I had that many, tried to save 

a lot of money, with, my girlfriend left, just all got a bit much, tried to 

save money and nothing ever happens.  So I thought of an easier way, 

which wasn’t an easier way, um.  It wasn’t as if I would’ve, I didn’t really 

sit down and think about everything.  All I saw was, I remembered that I 

got money out from there, and I thought “well, that’s an easy way.”  Saw 

the window and thought well, windows are easy.  The girl stays there.  

Um.  It was all supposed to be very easy.  Hit the window, she looks 

down basically and, some money in the bag, you put the money in the car 

and off you go.  It doesn’t work that way.”  

 

 At Appeal Book p55: 

 

 “SCHLEIN:  Um, is there anything further you’d like to say? 

 

 “ROGERS:  Ah, in regard as to what’s happened and everything.. yeah, 

something that, like I’m sorry for what happened, and it was, I think if I’d 

realised what that woman went through, it wouldn’t have happened.  

After I saw her on the ground, she was, her and I don’t know about the 

other lady but the one on the ground, she was really frightened and that.  

Well that’s not me.  So that, yeah, not really good.”  

 

Mr Wild submitted that the respondent did not fall within section 279(1) because the further 

prosecution of his intention was not desisted of his own motion but, on the facts, was 

prevented by the action of the teller, Margaret Melville.  He submitted that the respondent’s 

plan was to smash the window to the side of the bank with the pipe to thereby gain access to 

the occupants of the room.  His intention was not to smash the whole window, but only 

enough of the window for him to place the rifle and the bag through the hole in the glass.  He 
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would then demand the money, hand in the bag and when the bank employee had complied 

with his threats, receive the bag and depart hastily.  The intention was that the whole robbery 

would only take a matter of seconds.  The respondent had parked his car on the footpath 

outside of the window and he clearly did not intend at anytime to enter into the banking 

chamber.  He submitted that it is not the point that the respondent might have smashed a 

larger hole in the window and entered the banking chamber to complete the robbery because 

that was not the plan.  The plan was thwarted by the failure of the teller to hand over the 

money and by her action in picking up the money and leaving the room and by the action of 

the other teller in shutting the door.  Even if the respondent had a change of heart after seeing 

the teller fall onto the ground, that was too late.  His change of intention came after the teller 

had refused his demands so that the further prosecution of his will was prevented by 

circumstances independent of his will. 

 

Counsel for the respondent, Mr Withnall submitted that the evidence from the record of 

interview indicated that the respondent knew that there was a safe in the same general area as 

the small room but there was no indication that he knew of any closable door between the 

window and the safe.  He submitted that after the teller had removed herself from the room 

the appellant could have fired a shot or bashed the window to get in to where he had seen the 

safe and the trolley “just loaded with money” but he did not because of his change of heart.  

However there is no evidence that the trolley loaded with money was still in the room or that 

he could have gained access to it except by smashing a hole in the window large enough for 

him to have entered the bank and then used whatever force was necessary to open the door 

leading to the banking chamber. 
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We consider that it was not open to His Honour to have concluded that one of the reasons for 

the cessation of the attempt was desistance of his own motion and therefore the respondent 

was entitled to the benefit of Section 279(1) of the Criminal Code.  On the facts presented to 

His Honour, clearly it was the action of the teller which aborted the plan and this occurred 

independently of his will and before any change of heart took place.  It is clear from The 

Queen v Longshaw (supra) that in order for the respondent to be entitled to the benefit of this 

section the respondent must have desisted of his own motion from the further prosecution of 

his intention before the fulfilment of his intention is prevented by circumstances independent 

of his will and not afterwards. 

 

Mr Wild QC also submitted that in any event even if the maximum penalty was only three 

and a half years, the learned sentencing judge erred in releasing the appellant on a fully 

suspended sentence of imprisonment.  His submission was that for the same reasons as the 

offence of armed robbery is regarded as an offence of such a serious nature that except in 

exceptional circumstances there must be an actual custodial sentence, so too, in the 

circumstances of this case, an actual custodial sentence was warranted because of the gravity 

of the offence, and not withstanding the respondent’s youth, remorse, previous good 

character, lack of prior convictions and other matters that were put in mitigation.   

 

It is clear that the learned sentencing judge regarded this attempted armed robbery as a serious 

one.  In his remarks on sentences His Honour said (Appeal Book pp 61-62): 

 

 “So far as attempted armed robberies are concerned, this case falls into 

the serious category.  There was substantial planning and numerous 

things done in preparation for the attempt.  It was both premeditated and 

professional and thoroughly thought out days in advance. Steps were 

taken in advance to avoid identification and evade capture.  Steps were 
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taken to disguise the car; a false stolen number plate was fixed to the car. 

 A person disguise was used.  (sic) 

 

 The outside glass wall of the bank was brazenly smashed in daylight at a 

time when the bank had extra money because of pension day.  A loaded 

sawn-off rifle was pointed at bank staff.  Bank staff were menaced by 

words.  Two staff had to receive psychological assistance after the 

attempted robbery; in one case some 5 to 6 counselling sessions were 

necessary.  This attempted armed robbery demonstrated a high degree of 

criminality.” 

 

We agree with His Honour’s observations.  The attempted armed robbery was premeditated 

and carefully planned.  The appellant had familiarised himself with the bank and its layout 

prior to the offence.  The offence occurred on a day when the bank was exceptionally busy 

and likely to have a lot of money.  He wore a disguise.  He placed his getaway car nearby.  He 

smashed the window with a pipe and used a loaded sawn-off .22 rifle.  The rifle was pointed 

at a member of the bank staff. 

 

So far as the completed offence of armed robbery is concerned, Angel J in The Queen v 

Spicer (unreported, 7 April 1994) said, at p16: 

 

“It is well settled that young persons who commit serious armed 

robberies, despite their youth, are in the absence of exceptional 

circumstances to be severely punished, see eg Pham and Ly (1991)55 A 

Cr R 128 at 135.” 

 

In R v Williscroft (1975) VR 292 at 299, the Full Court of Supreme Court of Victoria said, at 

page 299: 

 

“The purposes of punishment are manifold and each element will assume 

a different significance not only in different crimes but in the individual 

commission of each crime.  General deterrence and retribution are 

elements that must assume greater importance when the crime in question 

is a serious one, has been committed in a particularly grave form, and its 
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contemporary prevalence is the cause of considerable community 

disquiet.” 

 

In The Queen v Mark James O’Brien and Anthony John Michael Potts (unreported 28 

February 1986) the Full Court of the Supreme Court of Victoria said, at p4: 

 

“In the Attorney-General against Shayne Milton James Murname 

(unreported 15 July, 1980) Starke, J, with whose reasons for judgement 

Crockett and Fullagar JJ agreed, recited several matters which had been 

established in respect of the imposition of sentence of a crime of armed 

robbery.  The matter so enumerated by His Honour were as follows: 

 

 (1) It is only in a very exceptional case that a non-custodial sentence 

should be imposed;   

 

 (2) The main matter to be considered in most offences of this nature is 

deterrence of others;   

 

 (3) As in all cases, while rehabilitation of the offender should be 

considered, it has reduced significance when sentencing a person 

convicted of armed robbery;   

 

 (4) ...   

 

 (5) The prevalence of robberies of this kind, committed in such places 

as banks, TABs and chemist shops call for a very substantial 

sentence.” 

 

With respect, I agree with the formulation the matters made by His 

Honour and would only add that in the period of nearly six years which 

elapsed since then the need for custodial sentences might have become 

more urgent and compelling because of the increased number of business 

establishments, such as all night service stations and drive in bottle 

shops, which are exposed to this type of criminal activity.” 

 

In the case of The Queen v Phillip John Kelly (Court of Criminal Appeal, Victoria, 

unreported, 11 March 1987) the Court said at page 5: 

 

“There were factors of considerable seriousness about the applicant’s 

conduct, not the least of which being the fact that he committed the 

robbery armed with a high-powered rifle, containing a number of rounds 
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of ammunition, which was capable of being used to kill or seriously 

wound persons who he might have encountered.  This fact, of course, is 

not relevant to the degree of fear into which the bank staff were put 

because such persons would not have any knowledge as to whether the 

gun was loaded or not. 

 

It is, however, in my opinion, relevant, when one considers the fact that 

the applicant, according to his own statement, was in a state of 

considerable fear and was armed with a weapon which, had he panicked 

in any way, could have led to persons being killed or seriously injured, 

and to my mind it is little to the point that in fact the applicant did not use 

the rifle, when one considers the seriousness of him carrying out this 

crime and in doing so armed in the way that he was.” 

 

In The Queen v John McNally (unreported 8 December 1988) the Court of Criminal Appeal 

Victoria said at page 5: 

 

“Bank robberies have for long been an evil in this community and they 

have been crimes which terrify very often numbers of people who have 

resort to the banks.  It has been said time and time again that for a bank 

robbery it is imperative the Court should impose condign punishment.” 

 

In The Queen v Brett (1987) 140 L.S.J.8. 343 at 344, King C.J., with whom Matheson and 

Bollen JJ agreed, said: 

 

“It has been said over and over again in this Court that armed robbery is a 

crime which must be viewed with the utmost seriousness.  It puts the 

victims in fear and sometimes, although not in the present case, in danger. 

 The fear is not confined to the immediate victims of the particular crime. 

 The prevalence of armed robbery in the community puts in fear and 

causes continuing anxiety to a consideration section of the community 

whose employment requires them to be in charge of money and other 

property, particularly where that property consists of drugs.  Those who 

work in establishments of that kind, and particularly those who work in 

pharmacies and other places where drugs are stored, are entitled to look 

to the courts for protection and are entitled to expect that the courts will 

impose punishments which operate, so far as punishments can so operate, 

as an effective deterrence to persons who are minded to rob such 

establishments whilst armed.” 
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Whilst it may be said that the legislature has imposed a considerably lesser maximum 

sentence for the offence of attempted armed robbery, a number of the circumstances which 

the courts have identified in the passages quoted above as being relevant to the need to 

impose condign punishment for the purposes of general deterrence are present in this case.  

We mention the fact a loaded weapon was used, the fear that this places into the minds of the 

bank staff, the danger to the staff and to anyone else who may be in the vicinity by the use of 

an armed weapon, and the fear that armed robberies engender into others in the community 

such as service station proprietors, drive in bottle shops and pharmacies who either carry large 

amounts of money or drugs. 

 

Accordingly notwithstanding the appellant’s youth, remorse, lack of prior convictions and 

other matters put in mitigation to His Honour below, we consider that the imposition of a 

wholly suspended sentence was manifestly inadequate, even assuming the maximum penalty 

was only three and a half years. 

 

Accordingly the appeal must be allowed. 

 

As to the appropriate sentence, we bear in mind the observations of the Court of Criminal 

Appeal of New South Wales in R v Tleige adopted in R v Holder [1983] 3 NSWLR 245 at 

256: 

 

“In determining what the quantum of sentence should be we have, as not 

infrequently occurs in the case of Crown appeals, borne in mind that the 

respondent has been twice in jeopardy in the matter of sentence.  It will 

be distressing in the extreme for him to suffer the sentence passed on him 

some time ago being increased.  This leads us to determine a sentence 

which is more lenient than would properly be appropriate if the matter 

were coming forward for sentence for the first time.” 
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In the circumstances we consider that an appropriate head sentence in relation to the 

attempted armed robbery is three and a half years imprisonment. 

 

No complaint is made about the sentence of three months imprisonment for the stealing 

offence, or the fact that that sentence was made cumulative, and we have borne this in mind 

when arriving at the sentence to be imposed for the attempted armed robbery. 

 

It was submitted by Mr Withnall that if we were of the view that the respondent should be 

resentenced, we should call for a home detention report.  In our opinion, even if home 

detention is, as Mr Withnall suggests, harder than an actual custodial sentence, that option is 

not realistically open in this case. 

 

In all circumstances, we consider that it is appropriate to fix a non parole period, which we 

fix at 18 months commencing from the time of his re-arrest. 

 

Accordingly, the appeal is allowed.  The sentence of two and a half years for the attempted 

armed robbery is set aside, and in lieu thereof the respondent is sentenced to imprisonment 

for three and a half years.  The respondent had spent two days in custody between the time of 

the conclusion of his plea and being sentenced, and the sentence then imposed was adjusted 

accordingly by backdating its commencement by that period.  The sentence and non-parole 

order now imposed and made are taken to have been imposed and made on 31 May 1996 

(s130(5) Sentencing Act).  Since the respondent is not in custody the sentence, and non-parole 

period, will commence on the day he is apprehended under the warrant of commitment 

(s62(1)).  The Act does not appear to allow for the time spent in custody in these 

circumstances to be taken into account such as it may under s62(5).  Had the respondent spent 
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a substantial period in custody it would have been open to this Court to take that into account 

and reduce the head sentence accordingly.  However, given that the period here in issue is but 

two days, we see no need to adjust the sentence to take that into account.  (The alternative 

would be to sentence to gaol for three and a half years less two days and that could 

realistically have no effect on the fixing of the non-parole order). 

 

In view of section 130(5) of the Sentencing Act, we point out that the respondent is entitled to 

the benefit of remissions. 

 

Orders accordingly. 

 

 

 
 


