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IN THE COURT OF APPEAL 

IN THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

No. AP3/98 (9704021) 

  BETWEEN: 

 

  AMYAS WILLIAM KEITH ROSS 

   Appellant 

 

  AND: 

 

  MICHAEL MUNNS 

   Respondent 

 

 

CORAM:  THOMAS, BAILEY & PRIESTLEY JJ 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 11 June 1998) 

 

THOMAS J 

 

 This is an appeal from a decision of Martin CJ who dismissed an appeal 

from a decision of the Court of Summary Jurisdiction.  

 

 Following a trial in the Court of Summary Jurisdiction, the appellant 

was convicted on 27 February 1997 for that on 26 April 1996 he did in the 

international arrivals hall at Darwin Airport behave in an offensive manner, 

contrary to s12(2) of the Public Order (Protection of Persons & Property) 

Act 1971 (Cwth).  The particulars of the offence stated that the appellant:  
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“On or about the 26 th day of April 1996 at Darwin in the Northern 

Territory of Australia, did, being in Commonwealth premises, namely 

the international arrivals hall at the Darwin Airport, behave in an 

offensive manner namely he did state “Would you like to have a look at 

my underpants and see my dick and see how long or short it is?” 

 

 An appeal against this conviction to the Supreme Court was dismissed.  

The appellant now appeals to the Court of Appeal.  The grounds of appeal 

are as follows (AB 108-109): 

 

“In upholding the decision of Wallace SM on 27 February 1997 

whereby the Appellant was convicted of behaving, on 26 April 1996, in 

the international arrivals hall at Darwin airport, in an offensive manner, 

contrary to Section 12(2) of the Public Order (Protection of Persons and 

Property) Act 1971 (Cwth): 

 

(a) His Honour erred in law in holding that behaviour consisting 

solely of words spoken could be objectively offensive 

notwithstanding that the learned Magistrate made no finding, and 

was unable to make any finding as to the exact or precise words 

spoken. 

 

(b) His Honour erred in law and fact in holding that the learned 

Magistrate could be satisfied beyond reasonable doubt that the 

Appellant spoke the words as alleged or any words; and that those 

words were objectively offensive when there were material 

differences between the evidence of the prosecution witnesses 

Soong, Keirs (sic) and Kajetanski as to the precise words spoken, 

as to when in relation to the actions of the Appellant and 

prosecution witnesses then occurring, the words were spoken, and 

as to whether the witnesses Keirs (sic) and Kajetanski could have 

in fact heard the words allegedly spoken.  

 

(c) His Honour erred in law in holding that an intention to offend is 

not an element of the offence for which the Appellant was 

convicted.” 

 

 Ground (c) was abandoned at the hearing of the appeal. 
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 I have interpreted the essence of Grounds (1) and (2), in the way in 

which they were argued by Mr Silvester, as being that the conviction was in 

all the circumstances “unsafe and unsatisfactory”. 

 

 It is not in dispute that the appellant arrived at Darwin Airport at 0340 

hours on 26 April 1996 on Malaysian Airlines Flight MH131.  He had been 

in the Philippines and had boarded a flight in Manila which linked with 

MH131 at Kuala Lumpur.  It was admitted that the international arrival hall 

at Darwin Airport is Commonwealth premises. 

 

 It is not in issue that an officer of either the customs service or the 

quarantine service asked the appellant to at least show the soles of his 

shoes.  This was allegedly because at the time there had been an outbreak of 

foot and mouth disease in this area of the Philippines and it was a 

quarantine area. 

 

 The evidence before the learned stipendiary magistrate was given by 

three witnesses for the Crown, Ms Sui Ying Soong, a quarantine inspector 

with the Australian Quarantine Inspection Service, David Alan Kiers, a 

customs officer employed by the Australian Customs Service and Barry 

Kajetanski, a customs officer.  Evidence was given for the defence by the 

appellant, Amyas William Keith Ross.  His Worship described there being a 

“gigantic divide between the gist of the defendant’s evidence on the one 

hand, [and] the gist of the three prosecution witnesses on the other” (t/p  62).  

This “gigantic divide” was as to the presence or absence of Mr Kiers in a 



 

 4 

substantive role in respect of the events which are the subject of these 

proceedings. 

 

 His Worship then went on to make the following findings (t/p 63-4): 

 

 “But I must say that I do not see that any of the witnesses are 

either practised enough or smart – any prosecution witnesses are 

practised enough or smart enough or understanding enough of the 

system to have thought that the introduction of Mr Kiers would confuse 

Mr Ross in such a way.  It seems to me plain that Mr Ross plainly, 

honestly and simply remembers events happening which involved 

Soong and Kajetanski and not Kiers, and that Kajetanski, Soong and 

Kiers plainly, simply and honestly remember events that involved all 

three of them. 

 

 Bearing in mind the time of day when this happened – which is 

about 4 o’clock in the morning – and bearing in mind that – half past 4 

in the morning – that it was some long time after the event that Mr Ross 

first had cause seriously to try recall (sic) the stage of events , and 

bearing in mind the number of complaints that he had, some of them 

quite possibly justified complaints, about his treatment against – by the 

quarantine and customs services, I have no doubt at all that he is wrong 

in his memory, that Kiers wasn’t there, and that being a pretty 

substantial item in his account, I treat with extreme care his 

recollection about the more central details of this matter, such as who 

did what and, in particular, what he said, which words he uttered. 

 

 If Mr Ross is wrong about that, and I think he is, then – indeed, 

I’m sure he is – then I think he’s wrong for exactly the same reason – 

he’s wrong about the presence of Kiers, that is – that is, that it was just 

too long after the event that he’s began seriously to think about what 

had happened.  I take into account and believe his – although I haven’t 

seen it – his diary entry on the night, but I don’t know that he really 

turned his mind to this question, as he says he did, from time to time, 

and that by the time he did come seriously to set down his version, in 

my view his memory had gathered the usual rosy patina that one’s 

memory does gather about one’s own action and his memory of the 

officials’ action had darkened, as one’s memory of other people’s 

actions does darken over time, particularly when one has grievances 

against those officials or their like. 
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 I found Miss Soong’s evidence reasonably convincing.  The one 

part of her account which I find a little difficult to believe is her exact 

account of Mr Ross’ syntax when he said, ‘Would you like to look at 

my underpants and see my dick and see how long or short it is?’.  It 

seems to me that that syntax is not quite what one would expect of an 

ordinary Australian speaker, as Mr Ross appears to be.  In fact, Mr 

Ross appears to be more eloquent than most Australian speakers and I 

can’t imagine him saying exactly those words, even if that was exactly 

what he had in mind to convey. 

 

 Mr Kiers left out the reference to ‘see how long or short’ – I know, 

for instance, ‘how long it is’  – no, ‘Would you like to have a look at my 

underpants and see my dick while you’re there?’, is my note.  It was 

slightly changed, I think, later in the evidence.  Mr Kajetanski adds 

additional details and snips other details off.  I am satisfied beyond 

reasonable doubt on the account given by the prosecution and I am not 

caused any doubt by the account given by Mr Ross.  I am satisfied that 

Mr Ross did invite Miss Soong to have a look at his underpants.  I am 

satisfied that he was not then speaking to anybody else.  I am satisfied 

that he made a reference to his dick and I’m satisfied that he made a 

reference to her seeing his dick and seeing its length.  I am not 

persuaded exactly what words he used in that respect.” 

 

 In reviewing the learned stipendiary magistrate’s findings his Honour 

stated (AB 93-4): 

 

 “Since amongst the 15 grounds of appeal are those alleging that 

the conviction was contrary to the evidence and weight of evidence and 

in all the circumstances unsafe and unsatisfactory, I have read it for 

myself.  There is nothing which raises a doubt in my mind as to the 

correctness of his Worship’s findings about the presence of Mr Kiers, 

and it follows that he was entitled to treat the other evidence of the 

appellant with extreme care where it conflicted with that of the 

prosecution witnesses.  I bear in mind what the High Court said in 

Devries & Anor v Australian National Railways Commission & Anor 

(1993) 177 CLR 472 at p479 concerning the role of an appellate court 

where there is a challenge to findings of fact involving the tribunal’s 

determination as to the evidence worthy of belief or confidence.”  
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 The principles guiding an appellate court in this instance are set out in 

Devries and Another v Australian National Railways Commission and Anor 

(1992-1993) 177 CLR 472 at 480: 

 

  “In a case where it appears that a challenged finding of fact has, to a 

significant extent, been based on the trial judge’s observation of the 

demeanour of the witnesses, the members of an appellate court are 

inevitably placed in a position of real disadvantage compared with the 

trial judge.  Even in such a case, however, the ‘court cannot excuse 

itself from the task of weighing conflicting evidence and drawing its 

own inferences and conclusions’.  The appellate duty in such a case 

cannot, in our view, be explained in any short exhaustive formula.  It 

was correctly identified by Lindley M.R., Rigby and Collins L.JJ. in 

Coghlan v. Cumberland [1898] 1 Ch. 704, at pp. 704-705 in a passage 

which has been referred to with approval in many cases in this Court 

and ‘adopted as a governing authority’.  Their Lordships said: 

‘Even where, as in this case, the appeal turns on a question of fact, 

the Court of Appeal has to bear in mind that its duty is to rehear 

the case, and the Court must reconsider the materials before the 

judge with such other materials as it may have decided to admit.  

The Court must then make up its own mind, not disregarding the 

judgment appealed from, but carefully weighing and considering 

it; and not shrinking from overruling it if on full consideration the 

Court comes to the conclusion that the judgment is wrong.  When, 

as often happens, much turns on the relative credibility of 

witnesses who have been examined and cross-examined before the 

judge, the Court is sensible of the great advantage he has had in 

seeing and hearing them.  It is often very difficult to estimate 

correctly the relative credibility of witnesses from written 

depositions; and when the question arises which witness is to be 

believed rather than another, and that question turns on manner 

and demeanour, the Court of Appeal always is, and must be, 

guided by the impression made on the judge who saw the 

witnesses.  But there may obviously be other circumstances, quite 

apart from manner and demeanour, which may shew whether a 

statement is credible or not; and these circumstances may warrant 

the Court in differing from the judge, even on a question of fact 

turning on the credibility of witnesses whom the Court has not 

seen.’” 
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and more recently in Jones v The Queen (1997) 72 ALJR 78. 

 The case before this Court does not involve a finding by the learned 

stipendiary magistrate that the appellant lacked credibility.  This is not a 

case where the learned stipendiary magistrate has stated he did not believe 

the appellant.  Rather, his Worship makes a finding that the appellant’s 

memory of the incident is at fault and that the appellant does not remember 

speaking the words as alleged.  His Worship bases his conclusion about the 

appellant’s faulty memory, not on his observation of the appellant or his 

demeanour or by making a finding as to the defendant’s credibility, but 

rather on a process of deductive reasoning.  This Court of Appeal is in a 

position to analyse the process by which a finding could be made beyond 

reasonable doubt.  Essentially his Worship found that he accepted the 

evidence of the three prosecution witnesses that Mr Kiers played a 

substantial role in the events.  He found that the appellant's memory was 

faulty in stating Mr Kiers was not present.  Based on this failure to 

remember the presence of Mr Kiers, his Worship then concluded that he 

could be satisfied beyond reasonable doubt the appellant was wrong in his 

memory of what he said that night and to whom. 

 

 However, an analysis of the evidence discloses a number of 

inconsistencies which could amount to a lack of memory between the 

witnesses for the Crown.  In respect of the words it is alleged the appellant 

actually said, the evidence of the witnesses for the Crown is as follows (the 

evidence of Sui Ying Soong is at AB 5): 
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“And what happened then?---And he said, ‘Do you want to have a look 

at my – in my underpants and see my dick and see how long or how 

short it is’.  Before that he said, ‘You always do this to me’.” 

The evidence of David Alan Kiers is at AB 16: 

 

“…..  He – he grabbed the shoes and tore them off and as he did he 

said, ‘Would you like to look at my under pants and see my dick while 

you’re there?’, …. 

 

 Under cross-examination Mr Kiers appears to resile somewhat from his 

evidence in chief (AB 21) when he answered as follows: 

 

“And you certainly didn’t hear my client make any reference to the 

sniffing of his underpants or an examination of his dick; you didn’t 

hear that?---The words that I – that I hear from the position was what 

I’ve already said. 

 

And what were they?---Which was, ‘Would you like to look at my 

underpants and see my dick while you’re there?’.  That was what I 

thought I heard from my position. 

 

Okay.  And you’re sure about that?---Yes.  I put it in my statement. 

 

I know it’s in your statement, but you’re saying you’re absolutely sure 

you heard those words?---That is what I thought I heard.” 

 

Barry Kajetanski gave evidence as follows (AB 26):  

 

“And what happened then?---Then Officer Soong asked Mr Ross if she 

could check the bottom of his shoes.  Mr Ross said, ‘You always do this 

to me.  You haven’t heard the last of this.  Would you like to see my 

underpants, play with my dick and to see how short and long it is?’” 

 

 There is three different versions of the actual words spoken by the 

appellant. 
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 The evidence given by the appellant in the Court of Summary 

Jurisdiction is at AB 39-40: 

 

“…  Mr Ross, what can you tell the court about the incident which 

occurred last year in April, 26 April?---I returned to Australia on a 

Malaysian flight and I carried my baggage, it did not go in the hold, 

and I had nothing to declare, so I went through the green channel.  As I 

came through the – the green channel the officer I now know as 

Kajetanski, the old one with the grey hair, was standing there.  He took 

my customs declaration form from me, looked at it and told me to sit 

down in one of the seats that’s against the wall where you come round 

the red or the green channels.  I sat there for about 5 to 10 minutes.  

Then he came back up to me and took me over to the end of the 

baggage inspection table which is nearest the free run, and said, ‘Take 

your shoes off’.  His manner was brusque and it was definitely not 

courteous.  I stood there and watched him and he went over to the far 

wall, the exit wall, and brought back the quarantine officer, Soong.  

They came to me and I asked why I had to take my shoes off.  She 

replied that it was because I’d visited the Philippines which was a 

quarantine – a food (sic) and mouth area.  I then knelt down to take off 

my shoes.  I handed the shoes to them.  I did not slap them on the table.  

I handed the shoes to them.  She inspected them and as I was bending 

down on my side of the table, putting the shoes back on, Officer 

Kajetanski was sniffing at me.  Now, my shoes had been on my feet for 

probably in excess of 20 hours, because of connections I’d had to – 

early morning starts and overnight connections, and my shoes would 

have smelt, but there was no way – there was no reason for him to sniff 

at me in a manner which I regarded as rude.  I then said that to him; 

‘Do you want to sniff my underpants?’  I said that to him; I did not say 

that to Soong.  There was – there was only those two officers present.  

Kiers: I never saw him; I didn’t speak to him; and his appearance today 

is a surprise to me.” 

 

 Mr Ross also gave evidence about previous complaints he had 

regarding his treatment by Customs officers at Darwin Airport (AB 46).  His 

Worship noted these complaints stating “some of them quite possibly 
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justified complaints about his treatment …. by the quarantine and customs 

services.” (t/p 63). 

 Mr Ross gave evidence that he was asked to take his shoes off and that 

when he was bending over putting his shoes back on Custom’s Officer 

Kajetanski was leaning over him.  Officer Kajetanski was sniffing at him.  

Mr Ross described Mr Kajetanski’s attitude as overbearing and rude.  It was 

in this context he spoke to Officer Kajetanski and said “Do you want to sniff 

my underpants?”  Under cross-examination Mr Ross gave evidence that he 

made a note in his diary to the effect (AB 44) “Customs officer sniffed at 

me, most offensive, brusque and rude.”  The learned stipendiary magistrate 

stated in his reasons that he took into account and believed Mr Ross’ diary 

entry.  His Worship went on to find that Mr Ross had not turned his mind to 

the presence or otherwise of Mr Kiers until sometime later.  Mr Ross gave 

evidence he had made a statement in July 1996.  His Worship found that it 

was too long after the event that Mr Ross began to think seriously about 

what had happened.  His Worship appears to have accepted that Mr Ross’ 

memory of the diary entry on the night was accurate but that his memory of 

what was said and to whom was at fault, based on Mr Ross’ failure to 

remember Mr Kiers was also present with Ms Soong and Mr Kajetanski.  

This would appear to be a tenuous basis for finding beyond reasonable doubt 

that although Mr Ross was an honest witness his memory was unreliable and 

he had spoken certain words as found by the learned stipendiary magistrate.  

The learned stipendiary magistrate did not make a finding as to precisely 

what words were said or which of the three versions given by the three 

witnesses for the prosecution he accepted. 



 

 11 

 

 An analysis of evidence given by the three witnesses for the Crown 

indicates a number of inconsistencies including the differences in their 

evidence as to the words actually spoken by Mr Ross.  Some of these 

inconsistencies may have been a lapse of memory. 

 

 In his examination in chief, Mr Kiers gave evidence that he was handed 

the declaration, he opened it, turned to Mr Ross and asked him which 

countries he had been to, to which he answered “the Philippines”.  Under 

cross-examination he agreed he may have been mistaken and that it was not 

Mr Ross who handed him the declaration form and it may have been passed 

to him by either the Marshall or the baggage supervisor.  

 

 There is no evidence that Mr Ross said the words alleged in a loud or 

threatening manner.  His Worship specifically found that Mr Ross did not 

deliberately raise his voice.  He noted Mr Ross’ voice is raised all the time 

and he found the words were not said in any different tone of voice to the 

manner in which, until these words were said, he was speaking quite 

inoffensively.  Mr Kajetanski gave evidence that when Mr Ross spoke the 

words he was glaring at Ms Soong and Mr Kiers in a threatening manner.  

However, no such evidence was given by Ms Soong and Mr Kiers.  His 

Worship specifically found that the offensive behaviour was limited to th e 

actual words spoken. 

 



 

 12 

 Having read the evidence of witnesses in the hearing before the learned 

stipendiary magistrate I do have difficulty being satisfied beyond reasonable 

doubt that the offence was proved. 

 

 I apply the test in M v The Queen (1994) 181 CLR 487 at 493 on 

whether a verdict is unsafe and unsatisfactory.  This test was affirmed in 

Jones v The Queen (supra) at 85: 

 

“…. in answering that question the court must not disregard or discount 

either the consideration that the jury is the body entrusted with the 

primary responsibility of determining guilt or innocence, or the 

consideration that the jury has had the benefit of having seen and heard 

the witnesses.  On the contrary, the court must pay full regard to those 

considerations.” 

 

 I do have a doubt in this matter.  I refer to a further passage in Jones v 

The Queen (supra) at 85 in the judgment of Gaudron, McHugh and 

Gummow JJ referring to the test in M v The Queen (supra): 

 

   “The majority judges explained the application of the test as follows: 

 

‘In most cases a doubt experienced by an appellate court will be a 

doubt which a jury ought also to have experienced.  It is only 

where a jury’s advantage in seeing and hearing the evidence is 

capable of resolving a doubt experienced by a court of criminal 

appeal that the court may conclude that no miscarriage of justice 

occurred.  That is to say, where the evidence lacks credibility for 

reasons which are not explained by the manner in which it was 

given, a reasonable doubt experienced by the court is a doubt 

which a reasonable jury ought to have experienced.  If the 

evidence, upon the record itself, contains discrepancies, displays 

inadequacies, is tainted or otherwise lacks probative force in such 

a way as to lead the court of criminal appeal to conclude that, even 

making full allowance for the advantages enjoyed by the jury, 

there is a significant possibility that an innocent person has been 
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convicted, then the court is bound to act and to set aside a verdict 

based upon that evidence.’” 

 

 In applying this test to my analysis of the evidence before the learned 

stipendiary magistrate, I would allow the appeal, quash the conviction and 

dismiss the complaint. 

 

BAILEY J 

 

 I have had the benefit of reading the judgment of Priestley J in draft 

form.  I agree with his conclusions and the reasons therefor. 

 

 I particularly endorse his observation that the case mounted against the 

appellant was overblown.  Nothing in the evidence of the three witnesses for 

the prosecution suggests that any of them, at the time, regarded their 

encounter with the appellant as sufficiently serious to warrant the sanction 

of the criminal law.  Ms Soong, the quarantine officer to whom the 

appellant’s alleged offensive behaviour was said to have been addressed, 

gave evidence that she “felt a bit belittled and insulted”.  She also gave 

evidence that she had thanked the appellant after he complied with the 

request to inspect his shoes and before he was allowed to go on his way 

without being given any indication that the incident would be taken further. 

Against this background, it was not until nearly four and a half months later 

that a complaint was first laid against the appellant.  In my view, there was 

undue delay in instituting proceedings for an incident which appears to have 

been treated at the time by both the prosecution witnesses and the appellant 



 

 14 

as unpleasant but unimportant.  If it was considered necessary to bring the 

full weight of the criminal law to bear upon the appellant, this should have 

been done expeditiously.  At the very least, the appellant should have been 

informed that prosecution action was under consideration.  The delay was 

such as to have the potential to prejudice the appellant in preparation of his 

defence because of the difficulty in recalling the precise deta ils of an event 

which appeared to have no great significance at the time. 

 

 I agree with the orders proposed by Priestley J that the appeal should be 

allowed, the conviction set aside and the complaint against the appellant 

dismissed. I also agree that there should be no order for a new trial. 

 

PRIESTLEY J 

 

Introduction 

 On 27 February 1997 Mr Wallace SM gave detailed reasons for 

convicting Mr A. Ross of having on 26 April 1996 in Commonwealth 

premises at Darwin Airport behaved in an offensive manner contrary to 

s 12(2) of the Public Order (Protection of Persons & Property) Act 1971 

(Cth) (the Public Order Act). As found by the Magistrate the offensive 

manner of behaviour consisted entirely of offensive words.  When 

convicting Mr Ross, the Magistrate said to him that “officers don’t have to 

put up with this sort of thing”.  He fined Mr Ross $200.  
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 Mr Ross, exercising a right under s163 of the Justices Act, appealed to 

the Supreme Court.  Martin CJ heard his appeal, and after giving clear and 

forceful reasons, dismissed it.  

 

 Mr Ross, exercising a right of appeal given by s51 of the Supreme 

Court Act, then appealed to this Court.  

 

 On first reading the reasons of the Magistrate and the Chief Justice I 

thought there could be little prospect of the appeal succeeding.  It seemed to 

me it would be proper to dismiss it on the footing that the Magistrate’s basic 

findings of fact could not be disturbed and that neither he nor the Chief 

Justice had made any error of law in dealing with the factual materials.  In 

particular, I fully agreed with the comments made by the Chief Justice on 

one aspect of the case.  He referred to the fact that the Magistrate’s reasons 

had been delivered ex tempore at the end of the evidence and addresses. He 

continued: 

 

“Such reasons should not be scrutinised with a fine tooth comb. The 

correct approach is to give a fair reading to the words used by the 

Magistrate, and in this case there is nothing to shake my confidence in 

his findings because of any slip which may appear on the face of the 

reasons. It is quite inappropriate to subject ex tempore reasons to close 

scrutiny and analysis as if they represented careful and considered 

reasons prepared after reserving judgment and a lengthy and leisurely 

review. No doubt there are some less than felicitous expressions or 

summations contained in the reasons, but what is important for present 

purposes is the essential substance of the reasoning and the findings 

made (R v Davey (1980) 50 FLR 57; R v Raggett & Ors (1990) 101 FLR 

323).” (AB 104) 
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 However, notwithstanding these initial impressions, some features of 

the case which became apparent in the course of the oral argument, led me 

somewhat reluctantly to the view that the case deserved a more detailed 

consideration than I had first thought. 

 

 Having reached this point, it seems best to begin at the beginning. 

 

The statute creating the offence 

 

 The Public Order Act is a Commonwealth Act which describes itself as 

one “relating to the Preservation of Public Order in Certain Territories and 

in respect of Commonwealth Premises and [certain other premises]”.  Part I 

of the Act is preliminary and contains definition clauses.  Part II is headed 

“Provisions applying in Commonwealth Territories and on Commonwealth 

Premises”.  Part II contains sections 6 to 13.  Section 6 creates offenc es in 

regard to assemblies involving violence or apprehension of violence; section 

7, offences concerning the causing of actual bodily harm or damage to 

property; section 8 provides for the dispersal of certain assemblies; section 

9 makes unreasonable obstruction an offence; section 10 deals with offences 

concerning weapons and missiles; section 11 creates offences concerning 

unreasonable obstruction, trespass, behaviour in an offensive or disorderly 

manner while trespassing and refusal to leave premises wi thout reasonable 

excuse.  Section 12 is headed “Additional offences on Commonwealth 

premises” and is as follows:  
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“12. (1) A person who, without reasonable excuse, trespasses on 

Commonwealth premises is guilty of an offence, punishable on 

conviction by a fine of not more than ten penalty units.  

 

 (2) A person who: 

 

 (a) engages in unreasonable obstruction in relation to the passage 

of persons or vehicles into, out of, or on Commonwealth 

premises, or otherwise in relation to the use of 

Commonwealth premises; 

(b) being in or on Commonwealth premises, behaves in an 

offensive or disorderly manner; or 

(c) being in or on Commonwealth premises, refuses or 

neglects, without reasonable excuse, to leave those 

premises on being directed to do so by a constable, by a 

protective service officer, or by a person authorised in 

writing by a Minister or the public authority under the 

Commonwealth occupying the premises to give directions 

for the purposes of this section; 

 

is guilty of an offence, punishable on conviction by a fine of not more 

than twenty penalty units.” 

 

 Section 13 deals with some matters of evidence.  

 

Procedure relating to the charge. 

 

 The complaint charging Mr Ross with the offence was first taken before 

a Justice of the Peace on 5 September 1996.  The complaint on which the 

charge proceeded was taken before a Justice of the Peace on 21 February 

1997, the day the hearing began before Mr Wallace SM.  

 

 The complaint was that Mr Ross: 

 

“On or about the 26th day of April 1996 at Darwin in the Northern 

Territory of Australia, did, being in Commonwealth premises, namely 
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the international arrivals hall at the Darwin Airport, behave in an 

offensive manner namely he did state ‘Would you like to have a look at 

my underpants and see my dick and see how long or short it  is?’” 

 

 Pursuant to the complaint, a summons was issued under s57 of the 

Justices Act and then, when the parties appeared before the court, the court 

proceeded to hear and determine the matter of the complaint pursuant to s64, 

with the result already mentioned. 

 

The statutory rights of appeal. 

 

 Appeal to the Supreme Court.  The right of appeal to the Supreme 

Court exercised by Mr Ross pursuant to s163 was a right to appeal  

 

“on a ground which involves 

(a) … 

(b) an error or mistake on the part of the Justices whose decision 

is appealed against, on a matter or question of fact alone, or a 

matter or question of law alone, or a matter or question of 

both fact and law, 

unless some Special Act expressly declares that such conviction … 

shall be final or otherwise expressly prohibits an appeal against it.” 

 

 There was no Special Act relevant to the present proceedings. 

 

 Included amongst Mr Ross’s grounds of appeal to the Supreme Court 

was one that the conviction was in all the circumstances “unsafe and 

unsatisfactory”.  The law concerning this phrase has recently been 

reaffirmed in the High Court: Jones v The Queen (1998) 72 ALJR 78.  Joint 

reasons were given by three of the five judges who sat in that case, Gaudron, 
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McHugh and Gummow JJ, the others being Brennan CJ and Kirby J, who 

was alone in thinking the appeal should be dismissed.  

 

 The joint reasons explained the origin of the phrase “unsafe and 

unsatisfactory”: 

 

“Under s6(1) of the Criminal Appeal Act 1912 (NSW), the Court of 

Criminal Appeal of New South Wales is required to set aside a 

conviction if it is: 

 

‘of opinion that the verdict of the jury should be set aside on the 

ground that it is unreasonable, or cannot be supported, having 

regard to the evidence, or that the judgment of the court of trial 

should be set aside on the ground of the wrong decision of any 

question of law, or that on any other ground whatsoever there was 

a miscarriage of justice.'’  

 

In M v The Queen, (1994) 181 CLR 477 at 492,  per Mason CJ, 

Deane, Dawson and Toohey JJ, the majority said that although the 

phrase ‘unsafe or unsatisfactory’ does not appear in s 6, it allows a 

verdict to be set aside when the verdict is unreasonable or not 

supportable on the evidence. In the same case, McHugh J said M 

(1994) 181 CLR at 523 that a ‘miscarriage of justice’ arises 

whenever the accused has not had a fair trial according to law or 

whenever the nature of the evidence, the directions to the jury or 

the procedures that were followed raise a real doubt as to whether 

the conviction can be regarded as a safe or just conviction. Having 

regard to the statements in M, there can be no doubt that ‘a 

miscarriage of justice’ also occurs when the findings or verdicts of 

the jury raise real doubt as to whether a conviction is safe or just.” 

 

 The joint reasons then went on to make it clear what was meant by the 

previous authoritative statement by a majority of the court, in M v The 

Queen (1994) 181 CLR 487 that authority being now reinforced by the fact 

that this majority (in Jones) included McHugh J who had in a material 
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respect been in disagreement in M with the majority view. Gaudron, 

McHugh and Gummow JJ said (at 85): 

 

“In M, Mason CJ, Deane, Dawson and Toohey JJ said at 493 that the 

test for an unsafe or unsatisfactory verdict was whether the court 

thought that, upon the whole of the evidence, it was ‘open to the jury’ 

to be satisfied beyond reasonable doubt that the accused was guilty. 

The majority emphasised, however, that it was not the function of the 

court to answer that question merely by examining the transcript of 

evidence and the exhibits. Their Honours said that: 

 

‘in answering that question the court must not disregard or 

discount either the consideration that the jury is the body entrusted 

with the primary responsibility of determining guilt or innocence, 

or the consideration that the jury has had the benefit of having 

seen and heard the witnesses. On the contrary, the court must pay 

full regard to those considerations.’ (at 493)  

 

The majority judges explained (at 494) the application of the test as 

follows: 

 

‘In most cases a doubt experienced by an appellate court will be a 

doubt which a jury ought also to have experienced. It is only where 

a jury’s advantage in seeing and hearing the evidence is capable of 

resolving a doubt experienced by a court of criminal appeal that 

the court may conclude that no miscarriage of justice occurred. 

That is to say, where the evidence lacks credibility for reasons 

which are not explained by the manner in which it was given, a 

reasonable doubt experienced by the court is a doubt which a 

reasonable jury ought to have experienced. If the evidence, upon 

the record itself, contains discrepancies, displays inadequacies, is 

tainted or otherwise lacks probative force in such a way as to lead 

the court of criminal appeal to conclude that, even making full 

allowance for the advantages enjoyed by the jury, there is a 

significant possibility that an innocent person has been convicted, 

then the court is bound to act and to set aside a verdict based upon 

that evidence.’ 

 

Gaudron J agreed (at 508) with the majority formulation of the test, as 

did Brennan J, (at 501) although his Honour said (501-2) that the 

question as to whether it was ‘open to the jury to be satisfied of guilt 

beyond reasonable doubt was to be resolved by asking whether the jury 

was ‘upon the whole of the evidence … bound to have a reasonable 
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doubt’ (Chidiac v The Queen (1991) 171 CLR 432 at 452 per Dawson J) 

or whether ‘the jury, acting reasonably, must have entertained a 

reasonable doubt as to the guilt of the accused’. 

 

McHugh J said (at 525) that the correct test for determining whether a 

verdict should be set aside on the ground that it was unreasonable was 

‘whether a reasonable jury must have had a reasonable doubt about the 

accused’s guilt’. McHugh J did not adopt the ‘open to the jury’ test 

because his Honour thought that such a test came ‘perilously close to 

applying the test for determining whether there was a sufficiency of 

evidence to convict the accused’ and would constitute ‘an unwarranted 

intrusion into the jury’s right to determine the facts in a criminal trial’ 

(at 525). However, the test formulated by the majority in M must now 

be accepted as the appropriate test for determining whether a verdict is 

unsafe or unsatisfactory.”  

 

 Martin CJ acted on the basis that an “unsafe and unsatisfactory” ground 

was a proper one for Mr Ross to try to make out in an appeal under s163. In 

view of the broad correspondence between s6 of the Criminal Appeal Act 

(NSW) and s163(b), I think his approach was a proper  one, subject to the 

qualification he expressed in taking it:  

 

“I bear in mind what the High Court said in Devries & Anor v 

Australian National Railways Commission & Anor (1993) 177 CLR at 

p479 concerning the role of an appellate court where there is a 

challenge to findings of fact involving the tribunal’s determination as 

to the evidence worthy of belief or confidence.” 

 

 Clearly, the qualification expressed by Martin CJ (the Magistrate’s 

advantages spoken of in the Devries line of authority), and the fact that the 

Magistrate had given reasons makes the task of an appellate court in 

applying the “ unsafe and unsatisfactory” rules laid down by the High Court 

more difficult than in an appeal following a jury trial. I will say more about 

this when dealing with this court’s powers on appeal. 
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 Appeal to the Court of Appeal.  The right of appeal to this Court 

pursuant to s51 of the Supreme Court Act is governed, relevantly to the 

present appeal, by ss54 and 55 of the Supreme Court Act. 

 

 The presently material part of s54 says: 

 

“A court of appeal shall have regard to the evidence given in the 

proceedings out of which the appeal arose, and has power to draw 

inferences of fact …” 

 

The relevant parts of s55 are as follows: 

 

“(1) Subject to any law in force in the Territory, the Court of Appeal – 

 

(a) may exercise every power, jurisdiction and authority of the 

Court, whether at law or in equity or under any law in force in 

the Territory; and 

(b) shall give such judgment as, in all the circumstances, it thinks 

fit. 

(2) Without limiting the effect of subsection (1), the  Court of Appeal 

– 

(a) may affirm, reverse or vary the judgment appealed from, in 

whole or in part; 

(b) may set aside a verdict or finding of a jury in a civil 

proceeding, and enter a judgment notwithstanding any such 

verdict or finding; 

… 

(e) may grant a new trial in any case in which there has been a 

trial, either with or without a jury, on any ground upon which 

it is appropriate to grant a new trial; and 

… 

(4) The Court of Appeal shall comply with subsection (1) 

notwithstanding that the notice of appeal asks that part only of the 

judgment may be reversed or varied, and it may give judgment in 

favour of all or any of the respondents or parties, including 
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respondents or parties who have not appealed from or complained 

of the judgment.” 

 

 The whole of s55 shows the very wide powers of the Court of Appeal in 

dealing with an appeal under s51.  I have reproduced mainly those parts of 

s55 directly relevant to the present appeal but have also reproduced 

subs(2)(e) and subs(4) as they, among the less directly relevant provisions, 

very clearly indicate the width of the court’s general powers.  

 

 It seems undoubted that the powers of this Court on the appeal from 

Martin CJ are at least as wide as his on the appeal to him. This Court has 

exactly the same record before it as was before him.  It also therefore must 

consider the “unsafe and unsatisfactory” ground bearing in mind the 

additional difficulties earlier referred to which are not present in an appeal 

following a jury trial. 

 

 An illustration of those difficulties is that in the present case, for 

example, if all the court was required to do (as after a jury trial) was to look 

at the record, my view would be that it displays inadequacies and lacks 

probative force such that even making full allowance for the advantages 

enjoyed by the Magistrate, there was a significant possibility that Mr Ross 

was innocent. 

 

 However, it is not possible to take that approach without applying 

Martin CJ’s qualification and considering the Magistrate’s reasons.  In 

doing this the Court should not depart from the Magistrate’s primary 
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findings of fact unless justified by the strong reasons for doing so set out in 

Devries (177 CLR at 479), but is not similarly constrained in regard to 

inferences from primary facts.  Presumably also, where the  Magistrate’s 

factual findings are unclear, or where there are factual aspects he has not 

dealt with, this court is still bound, as pointed out by Dawson and Deane JJ 

in Devries (at 480, citing earlier authority) to perform “the task of weighing 

conflicting evidence and drawing its own inferences and conclusions”. 

Insofar as doing this has meant considering the Magistrate’s reasons, I have 

directed myself to “the essential substance of his reasoning” in accordance 

with the views of Martin CJ earlier set out. 

 

The evidence before the Magistrate.  

 

 In the Magistrate’s Court there were three witnesses for the 

prosecution, Ms Soong, a quarantine inspector with the Australian 

Quarantine Inspection Service, Mr Kiers, a customs officer employed by the 

Australian Customs Service and Mr Kajetanski, another customs officer, of 

twenty-nine years service, who at the time of the alleged offence was 

performing baggage supervisor duties on the flight on which Mr Ross 

arrived in Darwin from Kuala Lumpur.  

 

 Mr Ross was the only witness in his case.  

 

 On any view of the evidence, because Mr Ross’s arrival documents 

showed that he had been in the Philippines recently, he was asked as a 
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routine matter to see a quarantine officer, who was Ms Soong.  On the 

account given by all three prosecution witnesses they were all present at the 

time when a request was made to Mr Ross relating to his shoes.  It was then 

that words were spoken by him which gave rise to the charge against him.  

On his account of what happened, Mr Kiers had not been present when the 

words were spoken.  

 

 There were various other ways in which the evidence of the witnesses 

differed, an important one being the parts of the evidence dealing with what 

was said.  

 

 Ms Soong said: 

 

“And then I asked if I can if I can [sic] have a look under his shoes. 

 

And what happened then?---And he said, ‘Do you want to have a look 

at my – in my underpants and see my dick and see how long or how 

short it is’.  Before that he said, ‘You always do this to me’” 

 

 (The underlining in the above and later passages has been added by me 

for a reason I will indicate later.)  

 

 The next question and answer in her evidence may be of some 

importance, as giving some idea of the way the incident was treated  when it 

happened. 

“And what happened then?---And – and then Barry, [Mr Kajetanski] the 

custom officer, came along and said, ‘That’s enough’, and he took his 

shoes off and showed me and I said, ‘It’s clean. Thank you’.” 
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 (What was meant by the final words was more clearly stated later in 

cross-examination: “And once the examination of his shoes and the like was 

finished Mr Ross went on his way?---Yes.”) 

 

 The next prosecution witness was Mr Kiers who, having said he had 

been handed a customs declaration by Mr Ross, was then asked to tell the 

court what happened after that.  I reproduce his answer in full for a number 

of reasons.  It is a continuous connected account; it has the appearance of 

something he had committed to memory; it also shows the way the incident 

was treated immediately after it happened; and not all of it was accepted by 

the Magistrate. 

 

“I was handed the declaration and I opened the declaration. I noticed 

that all the questions had been answered ‘No’. I closed the declaration 

and looked that it had been coded with what we call CONU on front of 

the declaration, meaning ‘Condition U’. I turned to Mr Ross and asked 

him which countries has he – had he been in, to which he answered, 

‘The Philippines’. I then said, ‘I’ll just have to get the customs officer 

– the quarantine office to talk to you. I walked over to Quarantine 

Officer Soong and I said, ‘I’ve got a CONU for you’. As I walked back 

Mr Ross asked me, ‘What is a CONU?’ I replied that it was so that we 

know that a passenger travelling through a country that had diseases 

that we don’t have in Australia and that the Philippines had a foot and 

mouth outbreak. Officer Soong approached the bench and I stepped 

away, down to the edge of the bench, and she asked Mr Ross once again 

which countries he’d been into – been to, and he answered, ‘The 

Philippines’ once again. She asked him if he had any food or if he had 

been on any farms, to which he answered, ‘It’s all written there’, 

basically meaning the declaration. Officer Soong then asked if she 

could see his – see his shoes that he wore in the Philippines, to which 

Mr Ross questioned why did we have to look at his shoes. The Officer 

Soong just said that she had to look at them and she asked to see them, 

to which Mr Ross became irritated very easily. He – he grabbed the 

shoes and tore them off and as he did he said, ‘Would you like to look 

at my under pants and see my dick while  you’re there?’, so he threw 

the shoes on to the bench, at which stage my baggage supervisor, Barry 
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Kajetanski, had walked up to the top of the bench and was standing 

across from Mr Ross and said, ‘That’s enough. That’s enough. The 

officer’s only trying to do her job’, and Officer Soong was examining 

the shoes, to see if there was any dirt on them, any mud. She – she had 

finished with them and Mr Ross turned and said, ‘You always do this to 

me’, I think it was. I might’ve got it in the wrong order. ‘You always 

do this to me.’ And he looked at us. As he was putting his shoes on he 

said, ‘You’ll hear about this’, and after doing his shoes up we – he 

asked if he – if we were finished and we said, ‘Yes’, and he left the 

airport.” 

 

 The final prosecution witness, Mr Kajetanski, said he had noticed Mr 

Ross  “acting a little irrational” with Ms Soong and Mr Kiers.  When asked 

what he meant by that he said: 

 

“Well, in the sense that he’d – when he approached the baggage 

examination bench he just didn’t seem to want his bags to be searched. 

He was sort of very jittery and appeared as though his – ‘Well, what am 

I doing here?’.” 

 

His evidence then continued: 

 

“Okay. So after you observed this what did you do? ---I then approached 

the bench, the baggage examination bench, where I heard Officer Soong 

ask Mr Ross a few questions from the customs and quarantine 

declaration form, which is the form B728. In particular, Officer Soong 

said, ‘Do you have any food or have you been on a farm in the 

Philippines?’. 

 

And did Mr Ross respond to this?---Well, Mister – Mr Ross’ response 

was, ‘It’s all written down’. 

 

And what happened then?---Then Officer Soong asked Mr Ross if she 

could check the bottom of his shoes. Mr Ross said, ‘You always do this 

to me. You haven’t heard the last of this.  Would you like to see my 

underpants, play with my dick and to see how short and long it is?’. 

 

And what happened then?---I then said, ‘Look that’s – that’s enough of 

that. This officer’s only doing her job’. 
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What happened after that?---Mr Ross glared at myself and Officer 

Soong in a very threatening manner. 

 

And what happened next?---Mr Ross then began to take his shoes off 

and Officer Soong said, ‘You don’t have to do that. I can look’. Mr 

Ross then proceeded to take his shoes off and then he flipped them 

over. Once he’d flipped them over Officer Soong examined the shoes, 

said they looked clean and said he that -–said, ‘Thank you’. 

 

And did anything further happen after that?---When – when – after 

Miss – Officer Soong said, ‘Thank you’, Mr Ross glared – glared at all 

of us again in a very threatening manner, and said – asked for our 

identification numbers. Officer Soong said to Mr Ross that her 

identification number was DWN7009. Mr Ross then took mine and 

Officer Kiers’ number down and wrote them down. Then he then 

proceeded to put his shoes back on, but whilst he’s putting his shoes 

back on I spoke to Officer Soong and said that, you know, ‘That’s all 

for now’, so Officer Soong then went back to the – sorry, the 

quarantine examination bench, then after she returned back to the bench 

Mr Ross then grabbed his baggage and walked out of the customs 

examination hall. 

 

And did anything further happen after that?---No. He – Mr Ross had 

vacated the area.” 

 

 The Magistrate did not accept all of his evidence either. 

 

 At the close of the prosecution case the submission was made on behalf 

of Mr Ross that there was no case to answer.  The Magistrate found that 

there was.  In the course of his reasoning to this conclusion he made the 

interesting observation: 

 

“The evidence before me is that any sort of ‘lip’ from members of the 

public is rare. I can well believe that because my own behaviour in 

those circumstances is pretty meek. Most people’s behaviour is pretty 

meek and I think that’s because most passengers – indeed, all 

passengers – in my experience, are in great fear that some of the 

immigration, customs or quarantine officer will take exception to them 
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and, at the very least, the passenger will then be held up for a long time 

and, at the most, the passenger’s going to be subject to nameless 

indignity.” 

 

 When Mr Ross gave evidence, it happened that in the course of cross -

examination there emerged some history of his complaints of harassment by 

customs before the incident in question.  This happened by invitation of 

prosecuting counsel, apparently on the basis that this history was to Mr 

Ross’s discredit.  His response to the invitation was as follows: 

 

“Until probably two or three years ago I would never have had any 

complaints about the customs in Australia, either in Darwin or other 

ports. But starting about two and a half to three years ago I found that 

whenever I came back into Australia via Darwin I was subject to 

ridicule, to search on just about every occasion. I won’t say that this 

was systematic, but it was consistent. I – I had, for example, toothpaste 

squeezed out of a – out of a toothpaste tube at the airport. I had film 

that had been half – half shot, half exposed, pulled out of a camera and 

I lost half of the photos I’d taken. I did not complain about those 

incidents. But starting in late 1995, I think it would have been – it 

might’ve been ’94; I – I – it’s in my notes there; I can’t remember 

which – I decided that I would not accept that harassment any more and 

I went and made an appointment to see the Regional Director of 

Customs here and I set out for him orally, in his office, what my 

concerns were. Some little time later he wrote to me a polite letter, but 

it was a letter that was off-putting – it was washing everything through 

a very clean filter – and in it he did say that if I had another experience 

of bad manners, rudeness, harassment by a customs officer I should ask  

to speak to the Senior Customs Officer on duty. Subsequently, in 

February of 1966 (sic), coming back to Australia I had such an incident, 

where I was spoken to in a – it would be dumb insolence. I was asked 

why – wasn’t QANTAS good enough for me, because I came back on 

Malaysian Airlines. I was – I carry a – a variety of books, usually 

paperbacks, some from Darwin Library, some of – of my own to read in 

the evenings when I’m away, because I’ve nothing else to do and I 

don’t want a drink, so the books were held up – (inaudible) – but the 

books were held up, ‘So we can read, can we, sir?’, and comments in 

this vein went on and I complained to the then – to the new minister, 

with a change of government in Canberra, to the new Minister for 

Customs. Might I say that I’ve never had that experience in other 
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Australian ports, either leaving or entering Australia. I’ve also been 

subject to what I regard as harassment leaving Darwin. I was bailed up 

for about 25 minutes and almost lost my flight in September of last 

year, when I asked (sic) a whole series of questions about whether or 

not I had more than $5000 of currency. 

 

HIS WORSHIP: Mr Ross, I think I’ ll stop you there because I do not 

believe that anything that happened after 26 April is fair to be brought 

into this case unless you really want to, in which case Mr Maley will 

ask you about it. 

 

MS VAN GESSEL: Yes, Your Worship. Certainly, I was about to stop 

Mr Ross there. 

 

THE WITNESS: But that’s – that’s the history. 

 

MS VAN GESSEL: Yes?--- And it’s never happened to me at other 

Australian ports, but I do note this, that other Australian ports customs 

officers wear a name as well as a number. In Darwin they only wear a 

number. 

 

Thank you. Now, you’ve had this ongoing history of incidents with 

customs. Would it be fair to say that you would have felt some 

trepidation arriving back in Darwin at the customs hall on this day in 

question? Some trepidation as to how customs were going to treat you?-

--I – I was wondering what they were going to do this time, but not – a 

fear of wonder rather than trepidation.  

 

We may have a disagreement over what exactly trepidation means, so – 

but you were wondering what would happen? It had crossed your 

mind?---Well, I know that they have a very good computer system and 

most computer systems of the nature - - - 

 

HIS WORSHIP: Mr Ross, the question is, before you get in contact 

with the customs people that night are you expecting some 

unpleasantness or half expecting some unpleasantness? Yes or no?---

I’m not expecting it. I’m hoping it won’t happen, but I’m mentally 

prepared for it. 

 

Yes. Thank you” 

 In examination in chief Mr Ross was quite definite that the only two 

officers concerned in the incident were Mr Kajetanski and Ms Soong.  He 

said that as he came through the green channel Mr Kajetanski took his 
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customs declaration form and told him to sit down which he did for five to 

ten minutes, that Mr Kajetanski then came back and said “Take your shoes 

off”.  Mr Ross continued:  

 

“His manner was brusque and it was definitely not courteous. I stood 

there and watched him and he went over to the far wall, the exit wall, 

and brought back the quarantine officer, Soong. They came to me and I 

asked why I had to take my shoes off. She replied that it was because 

I’d visited the Philippines which was a quarantine – a food and mouth 

area. I then knelt down to take off my shoes. I handed the shoes to 

them. I did not slap them on the table. I handed the shoes to them. She 

inspected them and as I was bending down on my side of the table, 

putting the shoes back on, Officer Kajetanski was sniffing at me.  Now, 

my shoes had been on my feet for probably in excess of 20 hours, 

because of connections I’d had to – early morning starts and overnight 

connections, and my shoes would have smelt, but there was no way – 

there was no reason for him to sniff at me in a manner which I regarded 

as rude.  I then said to him, ‘Do you want to sniff my underpants?’.  I 

said that to him; I did not say that to Soong.  There was – there was 

only those two officers present. Kiers: I never saw him; I didn’t speak 

to him; and his appearance today is a surprise to me.”  

 

 He then said that he asked for and recorded the numbers of the officers 

in his pocket diary.  He said it was not until subsequently that he made notes 

of the conversations.  This answer led to a further question which led in turn 

to an answer supplying some more of the background of his relations with 

officialdom: 

 

“Okay.  And when did you make those notes? ---I made them in July, 

after I was asked to meet with a customs – a quarantine compliance 

officer who came up from Adelaide to interview me, and that was a 

surprise to me. I – the incident, as far as I was concerned, was – was 

finished as an incident. I was still not at the stage where I had made a 

decision to complain or not to complain, because I was awaiting a 

formal response from the – the minister in – responsible for customs to 

a previous complaint that I had written to the minister about a previous 

incident and I hadn’t received the minister’s reply at that  time. 
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Okay.  And you were spoken to by this investigator?---Well, his 

business card said ‘Compliance Officer’.” 

 

 None of the witnesses deviated in any major way in cross-examination 

from the evidence he or she had given in chief.  

 

 The decision of the case thus depended on the view taken by the 

Magistrate first of the evidence and then of the law.  

 

The Magistrate’s findings.  

 

 In regard to evidence the Magistrate made a number of findings.  

 

 As to Mr Ross, the Magistrate accepted that he had given his evidence 

honestly but thought he was mistaken about Mr Kiers not being present 

when the incident of the words took place.  The Magistrate thought this 

meant he had to treat with extreme care Mr Ross’s recollection of the words 

themselves.  He accepted what Mr Ross had said about the entry he had 

made in his diary on the night.  He thought that by the time Mr Ross came to 

give evidence his memory (although honest) “had gathered the usual rosy 

patina … and his memory of the officials’ action had darkened”. 

 

 In regard to Ms Soong he said that although he found her evidence 

“reasonably convincing” he found it “a little difficult to believe … her exact 

account of Mr Ross’s syntax”.  He said he could not imagine Mr Ross 
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“saying exactly those words, even if that was exactly what he had in mind to 

convey”. 

 

 The Magistrate next referred to the difference between the accounts of 

the prosecution witnesses. The crucial part of his factual findings then 

followed: 

 

“I am satisfied beyond reasonable doubt on the account given by the 

prosecution and I am not caused any doubt by the account given by Mr 

Ross. I am satisfied that Mr Ross did invite Miss Soong to have a look at 

his underpants. I am satisfied that he was not then speaking to anybody 

else. I am satisfied that he made a reference to his dick and I’m satisfied 

that he made a reference to her seeing his dick and seeing its length. I 

am not persuaded exactly what words he used in that respect.” 

 

 

 Later he said in regard to Mr Ross that when he said what he did, there 

was “no accompanying action and nothing about the accent of the words, the 

look on the man’s face or anything at that stage to change the position”.  

This was said in a context that made it clear that the Magistrate had 

concluded that the only arguably offensive aspect of Mr Ross’s behaviour 

was the words he used. 

 

 Having made his factual findings, the Magistrate went on to conclude 

that behaving in an offensive manner could consist entirely of speaking 

offensive words, although no other part of the behaviour was offensive.  He 

then held that the words used were offensive in the sense relevant to s12(2) 

of the Public Order Act and, as earlier mentioned, convicted Mr Ross and 

fined him $200. 
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Observations on the Magistrate’s factual findings. 

 

 These findings of the Magistrate show that he did not accept beyond 

reasonable doubt the evidence of the prosecution witnesses underlined in the 

passages earlier set out from their evidence.  He was not persuaded exactly 

what words had been used by Mr Ross.  

 

 As to Ms Soong, I take the Magistrate to have meant that she definitely 

had not heard the words of which she gave evidence, but had heard words 

which led her to put in what he regarded as a quite unnatural syntax for an 

ordinary Australian speaker, the words she gave in evidence.  I understand 

him to have been referring in particular in this respect to the rather unusual 

order of words “and see how long or how short it is”. 

 

 As to Mr Kiers, the words underlined in the passage above set out from 

his evidence seem to me to be quite inconsistent with the Magistrate’s 

finding in regard to Mr Ross that it was only the words he used that could b e 

considered in regard to the charge of behaving in an offensive manner and 

that he had not accompanied the words with any action or facial expression 

or anything else to change that position, that is, that it was the words only 

that he could consider. 

 The same observation applies to the second and third matters 

underlined from the evidence of Mr Kajetanski.  Further, and of some 

importance for the purposes of the case, the Magistrate was quite plainly not 

prepared to accept as proved beyond reasonable doubt Mr Kajetanski’s 
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evidence that the offensive words had included “play with my dick”.  Also 

in regard to Mr Kajetanski, the Magistrate did not refer to his evidence that 

the alleged words included “see how short and long it is”.  These words are 

subject to nearly the same remarks concerning syntax as applied to the very 

similar words given in evidence by Ms Soong.  If the Magistrate had applied 

the same reasoning to them as he did to Ms Soong’s words, he would have 

concluded that they were not exactly what Mr Kajetasnki heard either.  A 

natural question to follow on from that is, if they were not the words an 

ordinary Australian speaker would use (and from his length of service and 

from the transcript of his evidence, I infer that Mr Kajetanski is an ordina ry 

Australian speaker) how had it happened that, in this respect, quite 

important (as importance goes in the minutiae of this overblown case) in 

trying to reconstruct what Mr Ross actually said, Mr Kajetanski’s evidence 

was so close to Ms Soong’s. 

 

 The Magistrate thought that although he was not in a position to make a 

finding exactly what words were used by Mr Ross, nevertheless words were 

said that referred to (i) “dick”, (ii) “seeing his dick” and (iii) “length”. 

 

The “unsafe and unsatisfactory” ground. 

 

 In view of the matters I have mentioned in respect of which it appears 

clear the Magistrate was not satisfied beyond reasonable doubt about the 

evidence of the three prosecution witnesses, and in particular his doubts 

about Ms Soong’s ability to reproduce the words that were spoken in the 
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form in which they were spoken and his discarding of Mr Kajetanski’s 

allegation that Mr Ross said “play with my dick”, I do not think it was safe 

for the Magistrate to accept the evidence of Ms Soong and Mr Kajetanski 

about item (iii) above.  This, in my opinion should have led to him taking 

the view that the only witness whose evidence about the words that it was 

open for him to accept beyond reasonable doubt was Mr Kiers, whose 

evidence went only to items (i) and (ii) above.  Yet Mr Kiers was also a 

witness who in light of the findings about Mr Ross that I have mentioned it 

seems the Magistrate did not fully accept, and the respect in which he did 

not accept him was of some importance in the prosecution case.  

 

 A further matter which the Magistrate did not mention at all was that (i) 

Mr Ross was quite definite that it was Mr Kajetanski who required Mr Ross 

to take off his shoes, (ii) none of the prosecution witnesses gave evidence 

that any one of them asked Mr Ross to take his shoes off, (iii) all four 

witnesses were unanimous that Mr Ross did take his shoes off. 

 

 Ms Soong said she only asked to see the soles of Mr Ross’s shoes. I 

find it hard to imagine that Mr Ross in the state of mind he was in would 

have taken his shoes off unless he thought he had been required to do so.  

This line of thought leads to it having been a distinct possibility that it was 

Mr Kajetanski who asked Mr Ross to take his boots off, and if so, that he 

did so before the incident when Ms Soong, Mr Kiers and Mr Kajetanski were 

present with Mr Ross.  This would undermine, although not altogether, the 

Magistrate's basic reason for doubting the reliability of Mr Ross's memory. 
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 These considerations lead me to think that the Magistrate’s decision 

was flawed for two separate reasons.  

 

 The first is based directly on the unsafe and unsatisfactory ground.  On 

the Magistrate’s findings of fact and on the inferences which should be 

drawn from those findings and the remainder of the evidence not expressly 

dealt with by the Magistrate, I myself have a doubt whether Mr Ross was 

proven guilty, and therefore, in my view, the Magistrate should have 

experienced the same doubt and discharged Mr Ross.  

 

 The second reason is that if the Magistrate was entitled to act on the 

only basis which seems to me to have been arguably open to him, namely on 

the basis of accepting the evidence of Mr Kiers and thus items (i) and (ii) 

above, he did not decide the case on that basis, but on the arguably more 

damaging basis which included the, to me, questionable item (iii).  Perhaps 

this technically would mean Mr Ross was entitled to a new trial, but in this 

case I would think a new trial should be out of the question. 

 On either view, in my opinion, the appeal should be upheld, the 

conviction set aside and the complaint dismissed. 
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The legal ground. 

 

 The conclusion I have reached on the “unsafe and unsatisfactory” 

ground makes it unnecessary for me to consider the further submission for 

Mr Ross that neither on the view of the evidence taken by the Magistrate 

(items (i), (ii) and (iii)) nor on any lesser view of the evidence, in particular 

items (i) and (ii), could it be said that Mr Ross had behaved in an offensive 

manner within the meaning of s12(2)(b) of the Public Order Act.  

 

 In the course of argument, the court was referred to a considerable 

number of cases in which charges of this kind under either identical or 

slightly different language in different statutes had been discussed by the 

courts.  The cases show a pattern of courts being reluctant to think such 

charges made out merely because of the use of offensive words. Different 

formulations have been attempted of how offensive the words must be 

before they sustain a charge.  In a number of cases the test proposed by 

O’Bryan J in Worcester v Smith ([1951] VLR 316 has been used, that 

offensive behaviour “must … be such as calculated to wound the feelings, 

arouse anger or resentment or disgust or outrage in the mind of a reasonable 

person” (at 318).  This is an objective test, the objectivity not consisting in 

any absolute meaning of the words themselves but the looking to the likely 

reaction of the reasonable person hearing the words in the particular 

circumstances. 
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 When the context of s12 is taken into account, which par ticularly 

includes the earlier sections of PtII of the Public Order Act, summarised 

towards the beginning of these reasons, it seems to me highly likely that it 

would be appropriate to construe the words in question here as requiring a 

test of that kind to be fulfilled before a charge could be made out.  This 

would give effect to the idea of the need for public order that runs through 

all the section in PtII. 

 

 On that basis, I would be of the view that the charge could not have 

been made out in any event in the present case.  There seems not to have 

been the slightest threat to public order here.  Words were said, boots 

inspected, and Mr Ross “went on his way” (or “vacated the area ”).  This is 

why I said the case was overblown.  

 

 However, I need not base my decision on this view. 

 

Conclusion 

 

 For the reasons earlier given, my opinion is that the appeal should be 

upheld, the conviction set aside and the complaint against Mr Ross 

dismissed.  

 

______________________ 


