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IN THE SUPREME COURT OF  

THE NORTHERN TERRITORY  

OFAUSTRALIA  

AT ALICE SPRINGS 

 

Johnson v Pryce [1999] NTSC 57 

No. JA13 and 14 of 1999 (9826818 & 9717851) 

 

 IN THE MATTER OF THE Justices Act 

 

 AND IN THE MATTER OF an appeal 

against sentence from the Court of 

Summary Jurisdiction at Alice Springs 

 

 BETWEEN: 

 

 BERNARD JOHNSON 

 Appellant 

 

 AND: 

 

 LEONARD DAVID PRYCE 

 Respondent 

 

CORAM: RILEY J 

 

REASONS FOR JUDGMENT 

 

(Delivered 3 June 1999) 

 

[1] On 26 June 1998 the appellant was convicted in the Court of Summary 

Jurisdiction on two counts of aggravated assault.  He was sentenced to a 

total period of imprisonment of seven months, suspended after he had served 

two months.   On 11 January 1999 the appellant was convicted of two 

further counts namely:  

(1) driving a motor vehicle on a public street while having a 

concentration of alcohol in his blood equal to 80 milligrams or 
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more of alcohol per 100 millilitres of blood, namely, 142 

milligrams of alcohol contrary to section 19(2) of the Traffic 

Act; and 

(2) being a person who was disqualified from holding a driver’s 

licence driving a motor vehicle on a public street contrary to 

section 31(1) of the Traffic Act. 

[2] These offences occurred on the morning of 12 December 1998 

approximately four months after the appellant had been released from prison 

in respect of the earlier matters. 

[3] The appellant makes no complaint regarding the sentence imposed on him 

on 26 June 1998, nor does he complain in regard to the sentence imposed on 

11 January 1999.  His complaint is that, when called upon to do so, the 

learned Magistrate revoked the suspended sentence imposed on 26 June 

1998 in its entirety and further declined to order that any part of the 

sentences then to be served, be served concurrently.  

[4] The grounds of appeal were set out in the written submissions as follows: 

“(1) The revocation of suspended sentence imposed by the learned 

Magistrate was in all the circumstances unjustified.   

(2) That the learned Magistrate failed to take into account the 

following considerations upon revoking the suspended 

sentence: 

(i) the nature of the offences constituting the breach were 

substantially different in character and of less 

seriousness than those for which the suspended sentence 

was imposed; 
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(ii) the period of suspended sentence revoked was grossly 

disproportionate to the offences constituting the breach; 

(iii) that the learned Magistrate failed to consider, or properly 

consider, whether it was appropriate for the term of 

suspended sentence to be revoked in its entirety, 

partially or at all.” 

[5] In dealing with this part of the sentencing process her Worship gave her 

reasons as follows: 

“That then brings me to the question of the breach of the suspended 

sentence.  I note that that sentence was imposed in June; you would 

have served two months, so you must have been released towards the 

end of August of 1998.  The offences for which I’ve just dealt with 

you were committed in December.  I note as Mr Ide has submitted 

that they are an offence of a different nature.  Nevertheless, the fact 

is that you were released on a condition that you were to be of good 

behaviour, in other words, you were not to commit another offence. 

If you committed another offence, you were going to be liable to 

imprisonment.  The fact that it is an offence of a different kind is 

relevant, but nevertheless you have breached it by re-offending with 

an offence of any type.  I therefore consider that the breach of that 

calls for the suspension to be revoked and I order the sentence be 

carried into effect.   

I don’t consider it would be appropriate to make the sentences 

concurrent; they are completely separate offences and I don’t see 

why a person should effectively receive a discount for the fact that 

they have re-offended whilst on a suspended sentence.  On that I 

order that the five months be carried into effect.  It’s a total sentence 

of nine months.” 

[6] Section 43 of the Sentencing Act deals with the circumstances of this matter.  

It provides, in s 43(5), that a Court, where it is satisfied by evidence on oath 

or affidavit or by the admission of the offender, that during the relevant 
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period an offender has committed another offence punishable by 

imprisonment the Court may: 

“(c) Subject to subsection (7), restore the sentence or part sentence 

held in suspense and order the offender to serve it; 

(d) restore part of the sentence or part sentence held in suspense 

and order the offender to serve it; 

(e) in the case of a wholly suspended sentence, extend the 

operational period to a date after the date of the order; or 

(f) make no order with respect to the suspended sentence.”  

[7] Subsection 43(7) is in the following terms: 

“A Court shall make an order under subsection (5)(c) unless it is of 

the opinion that it would be unjust to do so in view of all the 

circumstances which have arisen since the suspended sentence was 

imposed, including the facts of any subsequent offence and, if it is of 

that opinion, the Court shall state its reasons.”  

[8] As was pointed out by Mr Ide the overriding principle in relation to 

revocation is that “there is a clear legislative policy that in general a breach 

of condition of a recognisance upon which a sentence has been suspended, 

should result in the offender serving the sentence which was suspended”; 

R v Buckman (1987) 47 SASR 303 at 304.  However there are circumstances 

in which it may be inappropriate to revoke a term of a suspended sentence;  

these include situations where there is a marked disproportion between the 

seriousness of the offence constituting the breach and the sentence of 

imprisonment which would be activated.   
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[9] In Wilson v Taylor (1987) 113 NTR 1 Kearney J observed (at 8) that a 

Magistrate considering an application under s 43(7) should question whether 

the further offence “is sufficiently trivial to justify non -restoration of the 

suspended sentence … and whether, if restored, the aggregate term which 

results would be excessive.”  His Honour also pointed out the fact that the 

further offence is different in its nature to the initial offence is not sufficient 

in itself to justify not restoring a sentence.  He went on to say that: 

“… such justification may exist, if the further offending is both of a 

different character from the initial offence, and relatively trivial, 

particularly where there is an appearance of gross disparity between 

the suspended sentence and the further offence”.   

[10] It was the submission of Mr Ide that there was such a disparity in the 

circumstances of this matter, and that the sentence of nine months 

imprisonment for the whole of the offending was excessive in the 

circumstances. 

[11] This Court will interfere with a sentencing decision where it appears that the 

penalty is manifestly excessive or involves an erroneous application of the 

proper principles of assessment, but will accord due weight to the fact that, 

“in the ordinary course of things, the special Magistrates are in a better 

position than this Court can be to estimate the necessities of the case, to 

make the penalty fit the crime, and to preserve some reasonable consistency 

in the cases that come before them”; Mason v Pryce (1988) 53 NTR 1 at 7; 

Wilson v Taylor (supra at 9). 
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[12] In this case it is true that the nature of the offending dealt with on 

11 January 1999 was different from that dealt with on the earlier occasion.  

However it could not be said that this offending was in any sense trivial in 

its nature, especially given that the appellant had three prior convictions for 

exceeding the blood alcohol limit and four prior convictions for driving 

whilst disqualified. He had previously been imprisoned for such driving 

offences.  Further, whilst those offences were less serious than the earlier 

offences, they were not so markedly less serious as to give rise to a 

disproportion between the seriousness of the offence constituting the breach 

and the sentence which is activated by virtue of her Worship’s decision.  

Both instances of offending were of a serious kind and the offending which 

led to the revocation of the suspension occurred a very short time after the 

appellant had been released from prison in relation to the earlier offending. 

[13] The learned Magistrate considered the relevant matters.  She saw no reason 

to reduce the impact of the revocation.  She viewed the breach as being 

serious in the circumstances and there was justification for her so doing. I 

am not satisfied that her Worship fell into error and I dismiss the appeals 

and affirm the sentences imposed.  

 

_______________________ 


